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PROCEEDI NGS

JUDGE BERG: This is a continuation of a
hearing i n Docket Number UT-013097 before the Washi ngton
Utilities and Transportation Conm ssion. The parties
are Tel West Communi cations, LLC, Petitioner, versus
Qwest Corporation, Respondent. Today's date is March
12, 2002. This hearing is being conducted at the
Commi ssion's offices in Aynpia, Washington, and is a
continuati on of proceedings that were started yesterday
on March 11, 2002, and did not conclude. During the
course of this proceeding, Tel Wst Conmuni cations, LLC,
is also referred to as Tel West. Qwest Corporation is
also referred to as Qmest. Yesterday's proceedi ngs
concl uded testinmony and cross-exam nati on of witnesses.
Today's proceeding is for |egal argunents and summary
argunents by counsel on the record that was created
yest erday.

At this time, we will go ahead and take
appearances as we did yesterday, beginning with
Petitioner.

MR. HARLOW  Thank you, Your Honor. Good
nor ni ng, Brooks Harl ow appearing for Petitioner Te
West. Wth ne today but out of the roomfor a nonent is
David Rice, also for Tel West.

MS. ANDERL: Thank you, Your Honor, Lisa



0389

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ander| appearing on behalf of Qwest.

MR. SHERR: And Adam Sherr on behal f of Quwest
as wel | .

JUDGE BERG  Thank you, counsel. There has
been an agreenent between the parties as to howto
proceed with argunents. Tel West and Qmest will each
have approxi mately 30 mnutes. Tel West seeks to divide
its time in the formof an initial presentation and
rebuttal. Qwest's 30 minutes would be presented in the
formof a response. The order would be Tel West would
begin, present argunents for approxi mately 20 ninutes,
Qnvest woul d then present argunents for approximtely 30
m nutes, foll owed by argunents by Tel West for 10
m nut es.

| have indicated to the parties that there
was one specific issue that | had in mnd that would be
hel pful if the parties were able to address. | have
al so acknowl edged to the parties that this is a
difficult case and that there are excellent argunents
advanced on both sides, and there is |ikew se evidence
that woul d support either side's position and that
ultimately there will certainly need to be sone
bal ancing that is done in order to render a fina
decision or at |least on ny part reconmendations to the

Commi ssi on.
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The concern that | had certainly stens from
the interpretation of 6.2.9, but also to sone extent the
definition of basic exchange tel ecomruni cations service
at Section 4.7 of the agreenent and the possibility that
there are other statutory or rules, or excuse ne, other
statutes or rules that require Qwest to provide access
to operator services and directory assistance as part of
its basic exchange tel ecommuni cati ons service.

As | read the first clause of Section 6.2.9
of the agreenment, ny understanding is that Tel West's
argunent is that the CLEC, in this case Tel Wst, has
di scretion whether to accept Qnest's directory
assi stance service or operator services for its resold
| ocal exchange service lines. M reading of this clause
woul d then also |l ead ne to conclude that Tel West's
position is that Qmest has discretion whether to provide
directory assistance service or operator services for
Tel West's resold | ocal exchange service |ines.

There has been di scussion regarding the
signi ficance of Section 6.1.1 and the extent to which
this agreenent controls conflicts arising between the
terms and conditions of tariffs, catalog, price lists,
or other retail telecomunications service offerings in
this agreenent. Also in the agreenent is a definition

of basic exchange tel econmuni cations services that as
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1 stated includes access to directory assistance and

2 operator services.

3 My concern is that there nmay al so be ot her

4 statutes or rules of this Comm ssion that require that
5 operator services and directory assistance be included
6 as part of basic exchange service, and it would be

7 hel pful certainly if parties are aware of other

8 requi renents that they could make that known. | just

9 have a general belief that that has been a requirenent
10 in the past, but I'"'mnot as certain in the context of
11 the classification of operator services and directory
12 assistance as a conpetitive service. So to the extent
13 parties can clarify that for me, it would be hel pful

14 Also to the extent that if, in fact, parties believe

15 that there are other requirenments in statutes or rules
16 that require the provisioning of OS/DA as part of basic
17 t el ephone exchange service, | would appreciate sone

18 perspective of how that should be regarded in the

19 context of 6.1.1. And also lingering in the back of ny
20 mnd is some concern whether the parties are capabl e of
21 contracting in such a way that other requirenents,
22 exi sting |l aw woul d be conflicted. And so to the best of
23 my ability, that's the one concern or one point of
24 argunent that | did not feel sufficiently addressed in

25 the parties' briefs, and it would be hel pful to have
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sone additional perspective on that.

Now | don't nean to say that this is a
threshold or deterninative point. | understand that
there are other argunents, valid argunents that are
bei ng made that al so need to be consi dered.

Any questions, counsel ?

MR, HARLOW No, thank you, Your Honor

JUDGE BERG Ms. Anderl, M. Sherr?

MS. ANDERL: No.

JUDGE BERG All right. It's 10:30. | wll
just note that each party is represented by two counse
here. | would just ask that counsel assist ne by
keeping track of tine anong yoursel ves and not inposing
that chore on ne. | would prefer just to be able to sit
back and listen to the parties. And certainly if there
is sone need to run over, | will make sure that both
si des have an equal opportunity to address issues here.

MR. HARLOW Thank you, Your Honor

JUDGE BERG All right, let's proceed.

MR, HARLOW Thank you. 1|'mgoing to start
with the billing disputes issue, and the billing
di sputes is largely behind us. |It's unfortunate it
wasn't behind us at the time Tel West filed its initia
petition. |It's pretty clear, indeed M. Brotherson

admtted that, | don't renmenber his exact |anguage, but
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essentially he admtted the exi stence of a problem as of
October of last year. Billing disputes have been piling
up since April, and indeed those April disputes were not
resol ved until md February on the eve of this hearing.

Tel West certainly appreciates that Qmest
seens to have largely caught up with the billing
di sputes, and because of that, we discussed this prior
to going on the record yesterday but | think it's -- |
don't recall if we put it on the record, so we will do
so now, because of that m d February resolution that
Qnest provided of the April through October billing
di sputes, Tel West is withdrawing its request for relief
set forth on page 20 of its pre-hearing brief nunbered 1
and 5. And so the relief that Tel West is seeking now
goes forward only.

And we're not, as Qwest asserts, seeking to
rewite the interconnection agreement. Quite the
contrary. What we're trying to do is find a way to
suggest that the Commi ssion might craft sonme neani ngfu
relief. |If we could turn back the clock and the Apri
to October tinme, well, Cctober delay hadn't occurred, |
doubt very nuch there would have even been a petition
at least on this issue. Tel West experienced a very
frustrating delay, and in spite of negotiations and the

threat of the petition, Qaest just didn't expedite the
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review of those disputes, and that was before there were
quite a lot of them as Qmest pointed out. There were
nore under the new agreenment in Decenber.

And so for the Comrission to sinply enter an
order that Qwmest shall expedite review of billing
di sputes is nmeani ngl ess, because, you know, Qwest has
al ways been under an obligation to deal with billing
di sputes under the old agreenent, not under the term
expedite, but at least within a reasonable tinme period.
And because Tel West has this experience of substanti al
del ay, we're seeking to put a little nmore definition, if
you will, on the neaning of the term expedite.

We initially offered 30 days. That seened
reasonable. Tel West has 30 days to submt the dispute,
so Qwest shoul d have 30 days to respond. |In response to
Qwest concerns that, well, sonetines they may get really
big and really conplicated, that in spite of all the
resources Qwest has we can't do it in 30 days, we cane
up with an alternative reconmendation in our brief,
which is, whatever the nunber of days is it takes Te
West to review the bills, audit them create the billing
spreadsheets which M. Swi ckard described is a fairly
i nvol ved process as well, that Qwmest would actually get
1 1/2 times that nunber of days in which to respond. W

think the alternative proposal in particular does
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provide the flexibility and yet puts some nore meani ng

on the termexpedite so that Qmest knows what it has to
do, and under the term expedite, Tel West knows what it
has -- what it can expect.

The credits under the current agreenent going
forward, we have requested in our brief, request for
relief nunber 4, that Qwmest issue credits to Tel West
for all bills rendered under the current agreenent for
all OS and DA services regardl ess of whether or not
there was bl ocking under the line. And this relief
woul d be appropriate if the Commi ssion were to find in
Tel West's favor on the OS and DA issue. |n the
alternative, if the Conmm ssion does allow Qwvest to
bundle OS and DA with the | ocal exchange service, then
Qnwest should on the billing dispute side be ordered
generally, not a dispute by dispute, line by line
ruling, but order generally to credit every call where
bl ocki ng was ordered on the line in question prior to
the call in question taking place. And |I'mnot sure
real ly whether Qmest disputes that. The contract, of
course, requires that Tel West not be discrimnated
agai nst vis-a-vis the retail custoners, and the evidence
yesterday was quite clear that Qwmest does issue credits
to retail custoners who have bl ocking on their line if

calls slip through, so we feel that's an appropriate
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alternative contractual renmedy should we not prevail on
the OS/ DA issue.

Now |l et nme turn to OS/ DA unless the Bench has
any questions at this tine.

JUDGE BERG. No, go ahead, M. Harlow, that's
fine.

MR, HARLOW Thank you, Your Honor. The
reason for this case, the reason for this petition on
this issue is that Qmest says Tel West nust take and pay
for OS and DA. 1In effect, what Quwest is saying is that
provi sioning of OS and DA is mandatory, and we will get
into this nmore, but Your Honor in your introductory
guestions tal ked about the access | anguage, and it's
i nportant that we distinguish a couple of things.

Nunber one, the neaning of the termaccess is
different fromthe nmeaning of the term provisioning or
fromthe terns take and pay, and we will exam ne that in
nore detail. And secondly, it's inportant to renenber
the distinction, which | think we nade pretty clear
yesterday in cross, between Qumest as a | ocal exchange
provi der and Qmest as an OS provider and Qunest as a DA
provi der, and so on and so forth. Again, we will cone
back to this.

But in terns of an anal ytical approach to

contract analysis, the first step for the Commission to
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take is to read the contract as a whole and see if
somewhere in the contract it unanmbi guously says that
provi si oning of OS and DA are nmandatory, that the CLEC,
provisioning to the CLEC is mandatory. Now M. Swi ckard
read the entire contract when he signed it, and he
couldn't find in the contract such an unanbi guous
statement. Qwest's attorneys who are very well

qual i fied have scoured the agreenent, and they haven't
come up with any | anguage that unanbi guously says that
OS and DA service as opposed to the access is nmandatory
on the CLEC. We believe the contract is unanbi guous.

Of course, under Washington |aw, unless the
context requires otherwise, you will look to the
ordinary meaning of the ternms used in the contract. And
when we | ook at those ordinary terms, let's start with
Section 6.1.1.

Your Honor, we actually have an extra copy of
the SGAT Lite, if you will, that just has the terms |I'm
going to address. If you would like this, we will be
happy to hand it up.

JUDGE BERG Are they different than the
| anguage in the agreenent itself?

MR. HARLOW No, they are just highly
truncat ed.

JUDGE BERG | appreciate it. It would be
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easier for me to follow in nmy copy --

MR, HARLOW  Ckay.

JUDGE BERG -- of the agreenent

MR. HARLOW Then | will give you a nonent to
turn to Section 6.1.1.

JUDGE BERG: |'mthere.

MR, HARLOW Right in the first sentence, it
says:

Qnest shall offer for resale any

t el ecommuni cations service it provides

at retail to subscribers.

The ordi nary nmeaning of the termoffer is
that the other party has the option. Then we turn to
Section 6.2.9, which says again right in the first line,
if Qmest provides and CLEC accepts OS and DA, et cetera.
Now t he ordi nary neaning of the termif is it's a
conditional term Plus the conjunction of and neans
that both el ements nust be satisfied, Qwest provides and
CLEC accepts.

Now t he Bench posed a question of whether or
not Qwest's provision is optional because of the
| anguage if, and if that were the only | anguage in the
agreenent, that could be the case. But there is much
ot her language in the agreenent that gives Qmest, excuse

me, gives Tel West or the CLEC the right to not only
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have access to but to actually have provisioning of CS
and DA services. So that specific other |anguage
doesn't make it optional that Qwmest would provide, but
it does nmake it optional whether CLEC nust accept, both
this | anguage as well as the offering | anguage.

Section 6.2.9 gives the CLEC anot her option,
and that's in the clause in the third line, that it may
be provided with branding. Qwmest argues that Section
6.2.9 is only about branding and that the only reason
that is in there is for the branding. But, of course,
branding is addressed in the ancillary services section
of the agreenment, so this | anguage doesn't have to be in
there to offer branding. But more inmportantly, under
Washi ngton | aw, you need to try to give effect to every
termin the contract, and Qaest's interpretation of
6.2.9 as sinply a cross reference to brandi ng reads out
that introductory | anguage and renders it superfl uous,
that if Qmest provides and CLEC accepts. |If Qwest's
interpretation were correct, the agreenent would sinply
say, Qwest's OS and DA may be provided with branding.
You woul dn't need that |anguage, if Qwest provides and
CLEC accepts. That |anguage nmakes it clear that OS and
DA provi sioning are optional

Then we turn to Section 10.5.4, which

provi des how the CLEC indicates its acceptance of
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1 directory assi stance provisioning.

2 CLEC will order directory assistance

3 service by conpleting the questionnaire.

4 Simlarly 10.7. 4:

5 CLEC wi Il order operator services by

6 conpl eting the questionnaire.

7 Now Qwest tries to read provisions in the

8 contract that clearly aren't there. First of all, Qmest

9 says that Section 6.1.1, which we | ooked at earlier

10 makes Tel West liable for OS and DA because it

11 i ncorporates the retail tariff. But throughout Qwest's
12 bri ef when they quote that section, they |eave off the
13 | ast sentence, and it's in our brief, I"mgoing to read

14 it today:

15 To the extent, however, that a conflict
16 ari ses between the terms and conditions
17 of the tariff, catalog, price list, or
18 ot her retail telecomunications service
19 offering and this agreenent, this

20 agreenent shall be controlling.

21 In other words, the agreenent trunps the

22 tariff or the price list. So thus if the contract
23 doesn't say that Tel West nust accept and pay for
24 provi sioning of OS/DA, there is no need to |ook at the

25 retail tariffs.
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But second, if you look at the retail tariffs
just for sake of argunent, the retail tariffs apply to
the retail custoners. Now in the case of |ocal exchange
service, the end user is clearly the custonmer of Te
West, because Tel West has clearly ordered |oca
exchange service. So under 6.1.1, the terns and
conditions of |ocal exchange service apply to Tel West
as the resaler of local exchange. But in the case of
OS/ DA, the end user is the custoner of Qwmest. Tel West
hasn't ordered the service, Tel Wst is not selling or
reselling the service. |In fact, it if you look at Te
West's price list, which is an exhibit, OS and DA are
not in the price list. Tel Wst has billed OS and DA on
occasion as a way to mtigate, but it's not selling it
or reselling it. |It's not marking the service up. |It's
sinmply passing it through at cost and in an effort, a
rather vain one at that, to mtigate its danmages from
t he bundling of OS and DA. Qwest has pronoted and
advertised its OS and DA services, and its operators
accept the calls fromthe end user, creating a
rel ati onship between Qwvest and the end user that Quest
voluntarily undertakes and thereby making the tariff
apply to the end user, but not to Tel West, because Te
West hasn't requested, ordered, or accepted those

services.
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Finally, Qwest relies on Section 4.7 and
ot her provisions that state to the effect that |oca
exchange service includes, key term access to OS and
DA. But again, in | ooking at Section 4.7, starting in
the third, excuse ne, in the second and third to | ast
lines, Qmest ignores the | anguage, unless otherw se
agreed. So if you find that Qmest and Tel West have
ot herwi se agreed outside of Section 4.7 that Tel West
doesn't have to accept provisioning of OS and DA, then
basi c tel ecommuni cations services by the very terns of
the | anguage they rely on doesn't include access to
t hose services.

But nmore inmportantly, the | anguage doesn't
say what Qmest wants it to say anyway, and here's where
we conme back to what does access nean, and it's not
equal to provisioning. Basic exchange definition does
not say it includes provisioning of OS and DA. It says
it includes access to OS and DA. Now the plain neaning
of access is that it permits a connection to OS and DA
and | happen to be reading fromthe Random House
Di ctionary, Second Edition Unbridged, but you can find
simlar definitions of access in any dictionary. The
two that seem nost applicable here are:

The ability, right, or permission to

approach, enter, speak with, or use, or



0403

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to make contact with or gain access to,

be able to reach, approach, enter, et

cetera

And clearly because of the design of the
t el ephone network and the switching capability of the
| ocal switch, the local switch is capable of providing
access to trunks that |ead to another conpletely
separate service, which is OS/DA. But Qmest tries to
elimnate this inmportant distinction between its |oca
exchange service and the OS and DA services.

And if | may, | would like to approach the
white board and draw a very basic di agram

JUDGE BERG. All right.

MR, HARLOW Can you see it all right?

JUDGE BERG: If that chair is noved, | can
see it fine.

MR, HARLOW This is how Qaest wants you to
view the tel ephone network. Here's |ocal exchange,
here's OS, here's DA, and | guess 911 is in here too,
and Qnest provides it all. But this is a diagramof the
Bell system which was broken up al nost 20 years ago.

In reality, what we have both in a business sense and in
a network sense is we have Qwmest the LEC, and it
provi des access to Qmest DA, it provides access to Qnest

0S, through separate trunks to separate platforns.
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I ndeed Qmest even has a pay phone service provider who
serves the prisons and other |ocations and routes calls
in, but it's two steps routing for the |ocal exchange
server. But, of course, Qwmest also provides access to
911, separate platform separate trunks. They're not
trying to make us pay for 911 service. Access to 911 is
included in the basic line rate.

Qnest provides access to AT&T and to Worl dCom
and to Oncor if they're still in business, and dozens if
not hundreds of other outside providers. But no other
outside provider can |everage its control over the |oca
exchange to try to bundle and cram down these separate
services, OS and DA. Yes, Tel West end users have
access to AT&T and Worl dCom and ot her OS and DA
services, but Tel West does not have to pay them

Tel West end users have access to 911 under
the very same section that Qwmest quotes. |It's right
there in 4.7, 911, directory assistance, and operator
services, but Tel West end users don't have to pay extra
for it. The PSAP pays. Access is included in the flat
monthly fee, but the provision of the actual services
like 911 is not the same as provisioning.

Simlarly, look to other sections of the
contract, and they use the very same term access in

giving Tel West the option to have access to pol es,
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ducts, conduits, and right of way. Sane thing with
UNEs, same thing with 911 trunks. So not only is the

pl ai n meani ng of access sonmething different than

provi sioning, but internally within the contract itself,
the very sane | anguage access is used with regard to

ot her offerings of Quwest, and yet Qwmest has not
attenpted to cram down poles, ducts, and right of way or
UNEs.

Qnest' s argunment stretches the contract
beyond the breaking point in our view If you read it,
it sinply does not say that OS and DA provisioning are
mandat ory, not the contract as a whol e and not any
single provision. At nost, the sections that Qwmest cite
create an anbiguity, so we will address briefly contract
interpretation in the case of an anbiguity. And under
Washi ngton |law, you | ook to the negotiations and
ci rcunst ances surrounding and | eading up to the entry
entering into the contract.

Now Tel West asked for no OS and DA. It's
just undisputed. There's a letter attached to
M. Swickard's testinmony. Qwest and Tel West evidently
met at |east twice. Tel West produced and Quest
i ntroduced evi dence of two neetings or phone
conversations that occurred in May of 2001. W don't

know exactly what happened between May and August of
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2001, because Tel West couldn't find any evidence of
further comunications in that time frame, and Qwest did
not produce any, nor did they produce any testinobny on
it. So the way to characterize the record at this point
is there's no evidence of further negotiations. There's
certainly no evidence in the record that Qwmest ever
rejected Tel West's request for no cram down of OS and
DA. | think we can be certain that if Qwest had done
so, it would have produced that evidence.

I nstead what happens is we have the My
di scussi ons where no answer was provided by Qwest and
then takes you up to August, and they sent out a
contract. And that contract contains very different
| anguage fromthe earlier contract. That contract
contains the | anguage that we have just tal ked about
where if you read through it, you don't find anywhere in
the contract that it says Qwest provides and Tel West
nmust take and pay for OS and DA. So M. Swi ckard reads
it, and he signs it, and he reasonably believed at that
time that Qvest had net his request with regard to the
provi sioning of OS and DA. There is absolutely no
di spute on the record. M. Swi ckard stated repeatedly
under cross, when he read it, he thought he had gotten
what he wanted, because he had asked for it, and they

sent a contract which contained this | anguage.
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So the course of dealing is undisputed.
There was no Qwest rebuttal, not even any of the Quest
wi t nesses had know edge of the course of dealing. Only
after M. Swickard signed the contract did Qwmest say
that OS and DA are still mandatory and you must stil
buy blocking. And for that reason and that reason only
as a way to mtigate its damages, Tel West continued to
purchase dial lock to block OS and DA

I n Washi ngton, you | ook at the objective
mani festations of the parties' intent, so whatever Qnest
secretly intended, whatever Qwest's Corporation's policy
is or was, is conpletely irrelevant. You sinply |ook at
the objective course of dealing, and the objective
course of dealing is clear and undi sputed. Qwest asked
for no OS and DA, excuse ne, Tel West asked for that,
and Qnest sent a contract that should be read that way
inour view So if there -- if it comes down to an
anbiguity, a finding of ambiguity in contract
interpretation, the evidence is quite clear that the
parties' objective nanifestation of intent |leads to the
conclusion that Tel Wst does not need to take and pay
for OS/DA that it doesn't order.

Thank you, Your Honor

JUDGE BERG  Thank you, M. Harlow, we will

come back to you.
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MS. ANDERL: Thank you, Your Honor, Lisa
Ander| on behalf of Qwmest. M. Harlow started with the
billing disputes issue, and | think I will end with that
so | can pick right up on the OS and DA issues he just
left with. | guess, you know, we agree with Tel West on
sonme things in terns of how a contract ought to be
interpreted and what you should | ook at, but much beyond
that we don't agree with Tel West. And | think that Te
West's reading of the contract and their after the fact
construction of what they believed that that |anguage
meant is strained in the extrene. | think if you | ook
at the contract |anguage, if you look at the behavi or of
the parties, if you | ook at the context of the contract
as a whole, all the things that you' re required to | ook
at in nmaking a decision about what this contract neans,
you have to find that Tel West has the option to have
access to OS/DA, that they are not mandated to have
access to OS and DA, but that in order to avai
t hensel ves of the option to block OS and DA, they have
to take sone affirnative steps, and they have to either
order custoni zed routing from Quvest, they have to order
a bl ocking service from Quest, or they have to self
provision their own OS and DA. They haven't done any of
these things. They can not though under the terns of

the contract sinply sit on their hands and say, well
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gee, we think OS and DA are optional, and not only that,
but they're optional in the sense that we don't get them
unl ess we affirmatively request them

I will tell you, Your Honor, that this
contract is an SGAT, it's out there with a |ot of CLECs,
and per the testinony that you heard fromthe w tnesses
yesterday, we have not had any requests for custom zed
routing. The type of blocking service that Tel West is
demandi ng as a default right under this contract does
not exist with any CLEC. There are going to be a | ot of
CLECs out there in for a very rude surprise if Your
Honor holds in this case that this contract |anguage
means that all of these CLECs are now going to be cut
off fromtheir access to operator services and DA
because they have not taken sone affirnative steps to
order it.

In fact, just the reverse is true. Tel West
has the option to bl ock access to OS and DA for its end
users, but they have to take some affirmative steps to
do that. We laid out in our testinony a nunber of the
things that they could do. They have not diligently
researched those options to them They have not
diligently ordered the retail blocking services that are
available to them

And we think that the type of request or the
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type of relief that they' re requesting fromyou here
today is sinply so far outside what this contract could
mean that you can not in a reasoned decision conme to the
conclusion that Tel West's interpretation is
sustainable. | think that Tel West relies very, very
heavily on what they now claim M. Sw ckard believed
when he signed the contract in August, but | don't think
that you can rely on those representations, Your Honor
I think you need to look at all of the factors that go
into the formation of this contract, including the
| anguage that is in the contract, and inportantly the
parties' actions around the negotiations and the
subsequent actions after the contract was signed.

M. Swickard's representative initially sent
Qnest a demand for certain provisions in a contract.
Qnest sent after some negotiations a contract back
There are no representations as to which of the demands
that Tel West nade Qmnest was willing to neet. |If you
| ook at the exhibit, it shows that Tel West demanded a
whol esal e di scount of 18% to 20% The contract that
Qnwest sent back did not contain that term |If you read
the letter of demand from Tel West's representative, it
shows that they demanded an option to not be forced to
purchase OS and DA. The contract that Qwmest sent back

does contain provisions that allow Tel Wst to have the
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option not to purchase OS and DA. However, again, it
does not contain a provision that says, Quwest's retai
services are hereby nodified so that when you, Tel West,
resell Qwest's services, you're reselling sonething
different fromwhat the general public gets. Again,
that's the strained interpretation that Tel Wst would
have you put on this contract.

The | anguage that M. Harl ow has been fond of
quoting, the first five or six words of 6.2.9, if Quest
provi des and CLEC accepts, are conditional words, and
they do have neaning in the context of this contract.
They nmean what we have said they nean, which is the CLEC
does have the option. | guess | can't say it often
enough that we don't dispute that. W're not forcing
the CLEC to accept operator services and DA from Qunest.
But they have to do sonething rather than just stand on
the sidelines, fold their arms over their chest, and
say, well, meke it happen. The CLEC needs to tell us
how they want to either avail thenselves of a different
option for either blocking or alternative access to OS
and DA. So those first six words do nmean sonethi ng, and
the next part of the Section 6.2.9 also neans sonething.
It says that if you' re going to take Qmest's OS and DA
you can have it branded with your own nane, and it

directs you to the proper sections for that.
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If you read the contract in the manner that
Tel West would have you read it, it is going to nullify
various other provisions of the contract, and we think
that's contrary to accepted contract interpretation and
an incorrect result. If you read Section 6.2.9 the way
Tel West would have you read it, it would nullify
Section 6.1.1, which states that Qwest makes avail abl e
its retail services for resale. It will nullify Section
6.3.5 where Tel West agrees to pay for services that its
users activate on a per use or per activation basis.
Those include call trace, call waiting, or I'msorry,
not call waiting, three-way calling, those itens that
were defined by Tel West as pay per use services, but no
one can dispute that directory assistance also is an
itemthat is charged on a per activation or per use
basi s.

Under Qwest's retail tariffs in Washington
as a residential custoner, you get one free call to
directory assistance in a billing cycle, and the rest
costs | think $1.25. That's a per use charge, and it is
captured by the CLEC s agreenent under 6.3.5 to pay
Qnest for those charges that its end users incur on that
basis. Tel Wst's interpretation of the contract would
also nullify the custom zed routing section, Section

9.12, because there would be no need for an option of
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custom zed routing if Tel West's default interpretation
pertained. So that's the context of the contract itself
that we think it's inportant for you to | ook at when you
make t hese deci sions.

The parties' behavior at the tinme of and
subsequent to the negotiations are also inportant. \What
did Tel West do after it signed this contract with
Qnest? Were their actions consistent with the
interpretation they now say is the interpretation that
is the one that they had all along. | think the answer
to that is no. |If Tel West truly believed that this
contract gave them what they're nowtelling you they
thought it did, they would have taken dial |ock and the
ot her bl ocking services off of their |lines, because
those services cost them noney every nonth, but they
didn't do that.

Tel West will say, oh, well, we didn't do
t hat because soneone at Qmest told us that the contract
didn't do what we thought it did. Well, that is also
very, very hard to believe, because during the Septenber
and Cctober tinme franme when Tel West was preparing its
conpl ai nt docunents to file here at the Comm ssion
docunents that it signed on October 10th, documents that
it filed on October 30th, one day before the effective

date of the new agreenment, Tel West did not characterize
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this as a contractual dispute. It characterized it as a
non-contractual conplaint.

It seens to ne that if they want to now
assert that 6.2.9 is a contractual provision that gives
themthe right to have a default |ack of access to OS
and DA and they knew that that was contrary to Qwmest's
interpretation of the contract in Cctober, it seens
absol utely unbelievable to me that they did not raise
that. | think the only conclusion that you can reach is
that their interpretation of 6.2.9 has been crafted in
the new year in January and subsequent in 2002. The
first tinme we heard about this interpretation was in
January of 2002 in the first anended petition. W think
it's a creative interpretation by Tel West's excel |l ent
counsel, but we think it's wong.

Your Honor, | think to go, kind of before
| eave this issue of 6.2.9 and 4.7 and the other things,

I do want to address your question specifically, and
that question | think is along the Iines of, you know,
are there other requirenments out there that mandate that
Qnest provide access to OS and DA or OS and DA services.
And | think that -- I'"mtrying to renmenber which order
it was, it may have been in the old rate case order with
U S West, the 950200. | believe it was during that rate

case that the conpany sought to have -- be relieved it
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its obligation to provide free directory assistance
calls as a part of the local line, and |I believe that
t he Comnmi ssion reduced the requirenent of the nunber of
free directory assistance calls that the conpany is
obligated to provide with a local line but did not
elim nate that requirenent

Quest's tariffs in the state of Washi ngton
whi ch have the force and effect of law, still say that a
residential line is entitled to one free call to
directory assistance per nonth. Qwest doesn't have the
option to not provide that.

JUDGE BERG What | was thinking of,
Ms. Anderl, was it seenmed to me at sonme point in tine
there was a docket to address, if not a further
definition of basic service, then naybe it was to
consi der whether or not sone other element such as high
speed access or lines that would facilitate certain
nodem speeds shoul d al so be nmade part of basic service.
And | really amto sone extent |ooking for counsel to
help nme do sone of ny research, but | hope you will
understand it's because | have an expedited period to
produce results, and any direction parties can give ne
to other orders or other statutes that they think nay be
pertinent to an obligation to provide OS and DA woul d be

hel pful, even if you're not prepared to fully argue or
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represent what those orders or cases concl ude.

MS. ANDERL: Sure, well, and | think Qunmest's
obligation to provide access to operator services, which
is also inits tariff, Qwmest has two types of operator
services that it provides, access to operator services
for purposes of toll calling, and that's been
conpetitively classified, but access to operator
services and operator services on a |ocal exchange basis
is still a tariffed service not conpetitively
cl assified.

Directory assistance is also kind of oddly
bi furcated in that way in that the obligation to provide
one free directory assistance call is bundled with a
i ne by Comm ssion order and contained in the tariff.
The rest of the directory assistance services after that
every nonth for a residential customer are price |isted.

Clearly there is a statute in the state at
80.36.600, it"'s cited in | believe both our brief and in
M. Teitzel's testinony, defines basic
t el ecommuni cati ons services for purposes of receiving
uni versal service funding. Now that statute is not one
upon whi ch we squarely rely, because there is no
uni versal service fund yet in place in the state that's
been approved by the legislature, and the statutory

requi renent does not nandate provision of those
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services, rather it mandates provision of those services
as a condition of receiving universal service funding.
So we're not going to sit here today and tell you that
it's under that statute that we're obligated to provide
that. However, you know, certainly | believe that if a
uni versal service fund were put in place and Qnest were
otherwise eligible, then it is providing services such
that it neets those requirenents.

So | hope that addresses your question.
don't believe that the Conmi ssion has pronul gated rul es
or that there are other statutory requirenents that
mandat e the provision of these services other than what
| said earlier, which is they're contained in Qmest's
tariffs. Those tariffs do have the force and effect of
law. We can not unilaterally nodify themw thout a
Conmmi ssion authority or nmandate, and we therefore think
that those are the legal definition of the retai
services that we are both obligated and willing to
provi de for resale.

And | think that kind of brings me to an
i mportant point that | wanted to nmeke, and that is we
ought to | ook at what we're trying to do here,
recogni zing the very narrow and expedited scope of a
480- 09- 530 proceeding. | think we ought to ask the

question, well, are we here to craft special services
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1 for resalers that are not currently contained in the

2 contract, and | think the answer has to be no. The

3 ot her question | think we should ask is, are we here to
4 exam ne the wi sdomor nerit of how Qemest's retai

5 service offerings are currently structured, and | think
6 agai n the answer has to be no.

7 Under federal |aw and under the

8 i nt erconnecti on agreenent, the question is, what are

9 Qnest's retail service offerings, and is Qmest providing
10 those for resale to the resaler, and there | think we

11 have a clear definition that the retail service offering
12 on a residential line includes access to operator

13 services and directory assistance. Does Qmest offer

14 those to Tel West for resale? Yes, it does, at a 14.74%
15 di scount. Does Qwmest offer Tel West the ability to

16 bl ock that access under certain circumnmstances? Yes.

17 Does it do so in the sane manner as it does for its

18 retail customers? Yes. Are those services free? No.
19 Are those services ones that a carrier or end user
20 custoner obtains automatically w thout nmaking an
21 affirmative request or taking affirmative steps? No.
22 And that's really the heart of this question
23 My frustration with this entire litigation
24 has been that it seens so sinple for Tel West to get

25 what they want, and they refuse to take the affirmative
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steps necessary to control and manage the business in --
to achieve the goals that they desire, to provide the
services to their end users that they want to, to obtain
the things to which they have a right under the

i nterconnecti on agreenent.

Let me just see if there are sone other
things that M. Harlow brought up that I want to
di scuss, and then | do want to save sone tine to talk
about the billing disputes.

Your Honor, | guess the next area bhefore
nove into the billing disputes is kind of a separate
consideration. It relates to both the contract
interpretation and the billing disputes and the remnedy,
and what | want to tal k about here for a nonent is the
credibility of Tel West's witness. And | think that it
is called squarely into question by, and into issue, by
M. Harlow s oral argunment earlier today where he tells
you that you have to rely on Tel West's wi tness, you
have to accept the word of Tel West's witness on a
nunber of issues, including the very inportant ones
about the parties' intent at the tinme of the formation
of the contract, his understandi ng of what the
i nterconnecti on agreenent said when he signed it, his
representations in terns of the ability of Tel Wst to

col l ect for various pay per use and other charges that
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they claimthat they can not, his credibility with
regard to Tel West's clains that they nust have certain
services from Qvest because it's their only renedy,
their representations that they do or do not do certain
things to allegedly nmtigate any danmges they m ght
incur, all of which we believe Tel West is asking you to
rely on M. Swickard's word for, and we sinply think
that there's evidence in the record that that word is
not reliable.

As di scussed yesterday, we believe that Te
West actively misrepresented the availability of the
billing statenents, some of which were prepared as early
as February 4th, and w thheld those docunents from Qnest
until the close of business on March 8th. W believe
that those billing statenents once produced show t hat
Tel West's data request responses and M. Swickard's
testimony to be fal se, because those representations
made to Qrest and to the Conmi ssion were that they did
not bill their custoners for pay per use services, that
they did not try to collect operator services and
directory assistance. | think those bills show that to
be contrary, show that to be the contrary. There are a
nunmber of billing statements that show charges for
operat or services and DA

And we believe that Tel West actively
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m srepresented in discovery that it disconnects
custoners when pay per use is discovered. W believe
that the billing statenents and the spreadsheets that
are contained as Exhibit 3 show the sane custoners nonth
after nmonth after nonth after nonth retaining service

i ncurring pay per use charges. |It's the same custoner,
because M. Swickard testified that they don't reuse

t el ephone nunbers. Tel West does not reuse tel ephone
nunbers, so if this account goes fromone nonth to the
next, you will see in these spreadsheets that Tel West
provi ded, sone custoners' telephone nunbers show up
every nonth for showi ng pay per use services. Wre they
ever disconnected? No. Did Tel West represent to this
Commi ssion that they were di sconnected? Yes. W don't
think that the representations that you should rely on
testinmony fromthis conpany to nake findings of fact
don't -- | don't -- upon which you will draw
conclusions, | don't -- | sinply don't think that
they're reliable, and that's unfortunate.

And it also goes to the billing disputes
issue. One of the things that | think has been kind of
brushed aside in the billing disputes issue is that Te
West is obligated to submt to Qmest billing disputes
only on charges that they dispute in good faith. W

have an admi ssion yesterday that Tel Wst doesn't even



0422

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

check to see if there's been a bl ocking service ordered
on any lines when it submits billing disputes to Qnest.
| think that that's manifestly a violation of Tel Wst's
obligation to submt billing disputes in good faith, and
I think that that's sonmething that needs to be taken
into consideration when Tel West conmes and asks the
Conmi ssion for essentially an extraordinary renmedy of a
sel f executing penalty provision, which is what Tel West
has requested here.

| do agree with M. Harlow that the billing
di spute issue is largely behind us, and it's puzzling to
me why Tel West continues to assert a need for
extraordinary renedies in a circunmstance where there is
no | onger any factual basis for such assertion. Te
West and Qaest had, we believed, a good relationship
with regard to the billing issues. There was a backl og
that was created during the spring and sunmer and fal
of last year that Qwmest worked diligently to address.
Qnest has installed, or not installed, instituted
processes to nmake sure that that doesn't happen again,
and we don't think that it will. And we take seriously
our obligation under the new interconnection agreenent
to expedite resolution of the billing disputes. | don't
think that there's any evidence on the record that such

resolution hasn't been expedited.
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M. Brotherson testified yesterday that it's
not going to be appropriate to establish a fornulaic
approach to what expedited resol uti on neans, because the
billing disputes are going to vary in nature and in
nunmber, so it's certainly not appropriate to just put a
30 day clock on the billing disputes. And nor do we
think it's appropriate to put a 1.5 tinmes clock on the
di sputes, especially given the disparate nature of the
type of research and investigation that the two parties
do in connection with the billing disputes.

All Tel West does is conpile a spreadsheet of
all the charges, all the pay per use, all the operator
services, all the toll, lines themup with their
t el ephone nunbers, and sends themto Qemest. Qnest
researches every single account on an individual account
by account basis to determne if the custoner service
record shows that the bl ocking service was ordered
properly, et cetera. That's extraordinarily nore tinme
consumi ng than sinply conpiling a spreadsheet of the
di sputed charges. And so | don't -- | don't think you
can ever tell that it's going to be appropriate to put a
1.5 times fornula on there. If Tel West were able to
pull all of its disputed charges in 10 days, there's no
evidence on this record that it would be a reasonable

anmpunt of time for Quest to have to research and resol ve
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those disputes in 20 days, but that's what Tel West's
approach woul d produce.

Additionally, we think that this type of a
requi renment puts Qmest at significant risk in a 252(i)
sort of a situation where other parties can opt into the
billing dispute resolution provision, and we're
concerned about that, because we don't -- we don't know,
agai n, because of the nature of the disputes, that what
woul d be appropriate in one situation would even be
wor kabl e in another situation, and yet Qwest would be
bound to that.

And | know |'m com ng near the end of ny
time, but let ne just sumup. On the billing disputes,
we think that the past is resolved, and the future is
addressed by the current interconnection agreenent, and
there's no need to nmodify that interconnection
agreenent. Wth regard to the operator services and
directory assistance issues, | think there's no doubt
that Qwest has conplied with both the letter of the | aw
and the letter of the contract requirenments. Qwest has
made significant efforts to communicate to Tel West the
options that it has available to it to obtain the types
of services that it wants on a custom zed basis from
Qnwest, and there is absolutely no need to i npose upon

Quwest and the other CLECs in the comunity the type of
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1 contractual interpretation that Tel West seeks to

2 i mpose.

3 Tel West is not without a renmedy here though
4 Tel West can obtain the bl ocking through CustonNet

5 and/or toll restriction services that it seeks, it can

6 obtain custom zed routing, it can provide its own

7 operator services and directory assi stance. The options
8 are there. The options are permtted under the |anguage
9 of the contract, and all Tel West has to do is make a

10 deci sion operationally as to how it wants to proceed and

11 order those services.

12 Thank you.

13 JUDGE BERG. Thank you, Ms. Anderl.

14 Before we turn to you, M. Harlow, | did

15 have, let nme just |look, there was one, | have a couple

16 of notes, | think what | will do is | will hold them
17 until after your response, M. Harlow, so as not to
18 interrupt the flow, and then there will be a couple of
19 qguestions for both parties in general, whoever can

20 answer them and then one question for Tel West.

21 ' mready, sir

22 MR. HARLOW Thank you, Your Honor. Again
23 I"'d like to start with the billing disputes issue, and
24 let's see, | guess we kind of junped around here. |

25 think this is where Ms. Anderl argues the -- addresses



0426

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Tel West credibility supposed i ssue. What | saw
yesterday was a conpany that's a relatively snall
conpany conpared to Qmest trying to run a business and
deal with the crushing bl ow of over 100 data requests

i ncludi ng sub parts, some of which were repetitive.

M. Swickard admitted that some m stakes were made.
Clearly there were some m sunderstandings. But | saw a
Wit ness who didn't dodge the difficult questions, who
admitted the mi stakes.

M. Swickard said he's not the billing
person. W did see dates on suppl enental responses.
Since M. Swickard is not the billing person, you know,
we don't know exactly why sonme of those bills that were
provided | ast Friday were dated nmuch earlier than that.
| don't think that goes to credibility. That's just
part of the rough and tunble of litigation.

The issue of some custonmers incurring OS and
DA and | guess maybe pay per use as we use that term
repeatedly, again, there is no explanation of why that
was -- occurred. Qwest did not ask that of
M. Swickard. Qwest did establish that sonme of the
bills in question were from Quaest -- were from Tel West
enpl oyees, and | think we can understand that enpl oyees
woul d probably be treated differently if they incurred

pay per use or operator services or directory assistance
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charges than the average custonmer. Since it's not on
the record, we won't specul ate why, but that does not
establish an overall |ack of credibility on
M. Swi ckard's testinony.

Qnest clainmed that Tel West should -- does
not check for the existence of blocking on every
di sputed call. Turn that around for a mnute. | nean
who has the burden of proof in a collection action of a
bill for services rendered? Who has the burdon of
com ng forward and proving the service was duly
rendered? Qmest does. But we asked Qwmest, do you check
out the bills before you send themout? No, we just --
our conputer cranks them out, and out they conme. And
yet we know nonth after nonth after nonth there are
bills that shouldn't be there where there was bl ocking
service, where the service wasn't ordered, where it's
not a tel ephone nunber that belongs to Tel West, and so
on and so forth. W have a lot of disputes. | would
submt it's just as incunbent on Qmest to check their
bills before they send themout as it is on us to check
whet her there's blocking in place before we dispute a
call. O course, if our theory is upheld, on OS and DA
under the current agreenent, we have no obligation to do
so, because those charges shouldn't be there anyway.

The tim ng of Tel West disputing the bills
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were very close to 30 days if you conpare the subm ssion
of the disputes to the bill date. But again, the bil
date is not the operative date under the agreenent. As
M. Brotherson adnmitted, it's the receipt date. And
M. Brotherson admtted, for exanple, the Decenber 7th
bill was not actually mailed even until the 11th, and
that came out of the Mdwest. Even if it got there in
one day, it was there on the 12th, so Tel West took 35
days to dispute. But nore inportantly, you know, Tel
West's timng on disputes is not what's on trial here.
Tel West acts reasonably. |If it takes thema little
I onger, | think our alternative renedy, which would give
Qnest a little longer to respond, takes care of that.

Finally, on the billing disputes, the 252(i)
issue, this is a conplete red herring and ties into
their claimthat we're trying to rewrite the contract,
which is not what we're doing. W're asking for an
order based on showi ng a history of a problem and
Qnest's obligation if the Conm ssion adopts one of our
two recomendati ons on what expedited neans. And to put
some flesh on that, that would be under order, not under
contract, and therefore there would be no 252(i)
obl i gati on.

Let me finish up now on the OS and DA i ssue.

And Qnest's argunment if you really ook closely at it
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and ki nd of |ook behind the curtains, and particularly
if you look at the way the real, you know, the network
is structured and the way the contractual obligations
are structured today, post divestiture, is it, well
because we have al ways defaulted to OS and DA to Qnest,
wel |, that nmust mean the contract requires Tel West to
take and pay for OS and DA. But, you know, wi shing that
it's so doesn't make it so.

The contract doesn't say that, and the fact
that Qwest mmy have expected that to be the case because
that's the way they have al ways done it because no CLEC,
as Ms. Malone testified, no CLEC has ever requested our
| ocal service without OS and DA, they all want it, and
that was the presunption, you know, when the Act was
passed. But that's not what this contract says, and now
you have a party who wants to enforce the contract as
written, and so you need to |l ook at how the contract is
witten, not at how Qwest has al ways done it.

Qnest says, well, Tel West has anot her
remedy, which of course begs the question of what the
contract says, but custom zed routing, a prinme exanple,
if you will look at the custom zed routing section of
the contract, which is 9.12, | believe, yeah, 9.12.1.1
states, custom zed routing permts CLEC to designate a

particul ar outgoing trunk. The section is over a page



0430
1 | ong, but nowhere in the section does it say it pernts
2 a CLEC to use customi zed routing as a sub -- as a

3 bl ocki ng service. CLEC, in Section 9.12.4.6 says:

4 CLEC nust place the associated trunk

5 orders prior to the establishnent or

6 depl oynent of the line class codes in

7 speci fic end offices.

8 Now that's not optional |anguage. Mist is a
9 requirenent. |If you | ook at the form which we cross

10 exami ned Ms. Malone on, the formis consistent with

11 that. So talk about trying to rewite the agreenent,
12 you know, this mght, if we don't prevail on our

13 contract interpretation issue, this nmight be something
14 we would want to talk to Qmest about too, but this

15 wasn't the ruby slippers. W did not always have this
16 option. This is an afterthought by Qwest to suddenly
17 say, well, you don't really have to order trunks I|ike
18 9.12. 4.6 says you do, and custom zed routing is not

19 really just limted to routing calls to another OS/ DA
20 provi der, you can also use it for blocking. This is an
21 afterthought, it's not consistent with the agreenent,
22 and it's an offer Qwmest has made, but it's not the

23 contract that the parties entered into.

24 I nstead, what really what custonized routing

25 is, and | will kind of tie back to the cross we did
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yesterday, custom zed routing is acconplished through
line class codes. CustomNet screening or blocking is

al so acconplished through |ine class codes. Essentially
what Qnest is saying is that we can -- we can through
custom zed routing devel op anot her bl ocki ng product for
Qnest. Ms. Mal one again on cross-exam nation cl ai ned,
well, if you develop that, we can't |let other CLECs use
it, but I defy you to find in the contract where it says
that. And, in fact, Ms. Mal one went so far as to say,
well, you could actually resell your line class codes
devel oped under Section 9.12 to other CLECs. Again,
total fabrication, not in the agreenent.

This is not the issue, Your Honor. The issue
is whether or not the CLEC has to do sonething to get OS
and DA or whether or not the CLEC has to do sonmething to
bl ock GS and DA. O turned around, does Qwmest's OS and
DA divisions have to do sonething to ensure that when
they get calls conming in or when they term nate coll ect

calls too, do they have to do sonething to nmake sure

that they've got a way to bill and collect for that

call. Well, AT&T and Worl dCom do. They have to have a
billing and col |l ecti on agreenent, they have to bill to a
credit card, they have to bill to a valid third nunber,
they can bill to a commercial credit card, or they have

to have a billing and collection agreenent in place with
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the LEC where the call supposedly -- that serves the end
user that supposedly is to be billed for the call

Qnest is just as capable of blocking these
calls on behalf of or at its OS and DA platfornms as we
are. And indeed, if you | ook, Qwest even has a tariff
for alternate billing of directory assistance. Qnest,
excuse ne, it's the price list, it's conpetitive
service, Qwest's price list Section 6.2.4. A 3(b), it's
cited in our brief, Your Honor. Qaest is not helpless
here. Qmest can -- Qaest can nake the sane
determ nation that Tel West nust nake when it takes on a
| ocal exchange custoner. You know, is this a call that
I can bill and collect for. And if not, well, | better
block it. Qwmest OS and DA can do the sane thing that
AT&T and Worl dCom and Opticom and Oncor and so on have
to do, that is figure out how they're going to do this.

And instead, Qwmest is saying, well, no,
access really nmeans provisioning, and even though you
haven't ordered it, even though you have tried to bl ock
it under your contract, you have to pay for it or -- as
a resaler, but Tel West isn't reselling, because it
doesn't have a resale tariff for OS and DA, or
apparently | think this is nore like -- it |looks to ne
nore like a billing and coll ection situation, because

Qnest brands the call Qmest, and they rate the calls
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under Qwest's price list. Tel West can't resell them at
its own rate. Qwest inposes the rate under its rating
mechani smof its OSP division. And so really what Qnest
is trying to force Tel West to do is to function as its
billing and collection armfor these end users.

In terns of the argunment that CLECs woul d be
surprised and shocked | guess if they lose their Quest
OS and DA because they don't order it, this is a boogie
man, this is not real, this is -- first of all, this is
not what we're asking. Qwest certainly for CLECs that
are taking Qwvest OS and DA and accepting it and paying
for it and not conplaining about it, there's no reason
that Qwest has to suddenly jerk that service. At the
most, all Qwmest would have to do is say, you know, we
think you want this, if you want to keep getting this
service, fill out our order form Maybe they have
filled out the order forns. W don't know.

JUDGE BERG M. Harlow, at this tinme, would
you be conceding additional time to Qwest for further
response, or do you want to wrap?

MR, HARLOW | think | ought to wap, Your
Honor. Let me just address the old petition that was
drafted by a non-lawer. It was undisputed that Te
West interpreted the new agreenment not to require

pur chasi ng and paying for OS and DA, and that sinply
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because they didn't put it in the old petition, which
addressed only the old agreenent, you wouldn't expect
non-| awyers necessarily to parse the agreenent the way
we have as lawyers. In sum Your Honor, the contract
sinply doesn't say what Qamest wishes it said, what Qmest
thought it said. The contract unanbi guously changed the
terms between the parties fromthe old agreenent and
does not require Tel West to accept provisioning of OS
and DA.

JUDGE BERG  Okay, thank you, sir.

M. Harlow, one question | had was in terms
of traditionally resold service, by traditionally, it's
a short tradition, resold services are priced at the
retail price mnus whol esale costs, voided costs. In
this instance, what should | nmake of the agreenent that
from Tel West's perspective provides for a resold basic
exchange line mnus OS/DA, but there's no provision for
how that's to be priced in 6.3? Because | got the
i mpression fromthe, if not the restatenent of renedies
in the brief, that in the amended conplaint there was an
expectation that there would be -- that Tel West had
overpaid and that there should be some price for a
resol d exchange line without OS and DA that should be
different froma resale price with OS and DA

MR. HARLOW No, Your Honor, and, of course,
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we tried to get alittle bit into costs and we didn't.
You know, our offer of proof was that a CustonlNet
screening costs nothing. W do have a little evidence
in terms of CustomNet, which is priced at $2, is really
the sane as, because it's done through |ine class codes,
is the sane as custom zed routing, you know, wi thout the
trunks used as the bl ocki ng mechani sm

JUDGE BERG  Sure.

MR. HARLOW So there's just a one tinme cost
to set it up, and then it's programmed into the switch
and it's just there.

JUDGE BERG But ny point is what am| to
make that from Tel West's perspective it's a part of the
agreenent that it not be required to accept OS and DA
services, but | don't see any reference to howthat's to
be priced in 6.3? Is Tel West's position is that it
pays for the cost of a basic line |less the whol esal e
di scount without regard to whether or not it accepts
access to OS and DA?

MR. HARLOW Yes, Your Honor, and | was
working toward that. And, of course, this is Qwest's
we're asking for a "free service" argunent. They're
characterizing our request, which is that the basic
line, discounted Iine, resold |ine costs -- they're

characterizing as, well, we're asking for the line plus
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1 bl ocking for free, and that's not what we're asking for
2 We're asking for the |ine and saying it includes access
3 but it doesn't include the provision of GS and DA. And
4 Qwest, you can, if you don't want to provide OS and DA
5 to our custoners, you have a nunber of options, and

6 we're really indifferent to what options Quest has.

7 | guess one of them would be they could

8 approach us and say, well, you know, we want to keep OS
9 and DA defaulting to our Qwmest operator services. Te
10 West, would you try and bill -- collect those calls for
11 us, and that's sonething conceivably we could do. Qnest
12 could put on blocking. It could put on CustonmNet. It
13 could develop line class codes that handle things

14 differently. Qwest could, and we got into this sone on
15 cross with M. Teitzel, Qmest could have its OS/ DA and
16 even -- or its OS division already has this capability
17 and DA could have it as well, could do -- could check
18 LI DB and see whether those |lines can be billed. And

19 this is what other OSPs and ot her DA providers have to
20 do to protect thensel ves. Quwest wants to be treated

21 speci al |y.

22 So the question is, who nust block, the LEC
23 or the OS and DA providers? And this is why Qnest's

24 argunent about, well, we're just providing

25 nondi scri m natory access, nho, we say it is
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di scri mi natory, because everybody else in the world,
every other OS and DA provider, has to -- has to pay
Qnest sonething to block these calls. Qwmest gets it for
free. And now we're tal king about Qmest qua OS Quest
OS/ DA, and this is why they're trying to kind of bring
them all together as though they're one. They're not.

JUDGE BERG  This goes way beyond --

MR. HARLOW  COkay.

JUDGE BERG. -- where | was thinking, and I
-- but 1 do understand those other argunents that you
have made. It was, you know, ny understanding that Tel
West was expecting a price for its resold |lines that was
sonmething less than retail mnus whol esal e.

MR. HARLOW No, Your Honor, we just sinply
don't think we have to order blocking. W don't have to
have that service.

JUDGE BERG All right.

MR. HARLOWN That's up to Qmest's OS and DA
side if they want to block it.

JUDGE BERG All right.

And just to be even handed about it,

Ms. Anderl, it was mainly a clarification from counsel
or a question to counsel that was based on ny
m sunder st andi ng of what they were | ooking for in the

way of a price.
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MS. ANDERL: Sure.

JUDGE BERG If you felt there was sonething
else to be said on the matter, | would give you a couple
of m nutes.

MS. ANDERL: | would just bring us back to
the i ssue of what Qwest is obligated to do and what Te
West is entitled to ask for as a resaler

JUDGE BERG  Sure.

M5. ANDERL: And, you know, if they want to
be a UNE-P provider, boy, | have a whole |ot of new and
different stuff to tell you, because the rights and
obligations are different. But as a resaler, they get
what our retail end users get. CQur retail end users
don't get a line free fromoperator services and DA
They pay to block access to those services if they want
to, and that's exactly what Tel West gets.

JUDGE BERG: We're going to take five
m nutes, and then we'll go for about five nminutes.

(Recess taken.)

JUDGE BERG Let ne just indicate to the
parties that it was clear fromthe outset that there was
a certain hot button associated with the subject of
UNE-P. UNE-P was the subject of a Bench Request. At
this point intine, | don't want to open up argunents to

address what is or what isn't happening with UNE-P ot her
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than to just take note that according to the Bench
Request that was received, it did not appear that under
Qnest's offering at that tinme of UNE-P that there was a
version avail able which may bunp it into a category of
UNE- C where it was avail able without the sw tching
function, without the integrated switching function of
operator services and directory assi stance.

I's that accurate, Ms. Anderl?

MS. ANDERL: Yes and no, | guess, if | could
explain for a monent. And | don't want to really expand
this docket, but | think what we were responding to you
was a description of what constituted the UNE platform
for local service. That does include [ocal switching,
and it's a switching function that directs the call to
the operator services or directory assistance platform
or provider.

However, that said, and maybe this question
wasn't specifically asked, but | would like to clarify
it now and | don't think it will cone as any surprise
to Tel West, as | think everyone knows, the Commi ssion
i n Washi ngton has ordered that the vertical features
that are avail able through the unbundl ed switching
function have to be included with switching at no
additional increnental cost or charge to the CLEC. One

of those features is in our view the CustonNet function
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that Tel West could avail itself of. It's listed in
their interconnection agreenent as sonething that's
available. And so in a UNE environnment, there would be
the CustonNet functionality associated with switching
avai l abl e at no additional charge over and above the
price for the conbination of unbundl ed network el enents,
whi ch woul d i nclude the | oop and switching and
transport.

JUDGE BERG: And are you saying then that
from Quwest's perspective, that CustonmNet functionality
achi eves all blocking that has been -- that Tel West
requires to your know edge?

MS. ANDERL: Based on the testinony that our
wi t nesses provided, we believe that that functionality
or that service on a retail basis or that functionality
on a whol esal e basis is what Tel West is |ooking for
Now we have had some push back from Tel West that, well
you know, in a DMS-10 office, if you put the CustonNet
feature on, you can't have call waiting, and cal
waiting is inportant to us is what Tel West said. |
think they said it in their brief, and they, of course,
brought it out on cross a little bit. But | nmean |
guess | just want to say, well, okay, that is what it
is, but in the DV5-100 and the 5AESS offices, which are

I think the majority of our offices and the | arger
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central offices, that certainly we believe appears to
address all of the things that they have asked us for to
date. And in the DM5-10 it still works, it just is not
conpatible with call waiting, so you have to pick, as do
our retail custoners, which you get.

JUDGE BERG And | do renmenber you naking
that point, M. Harlow, on cross exam nation of |
believe it was Ms. Mal one.

Al'l right, then there was one other question
| had, and | want to nmake it clear that |'m not asking
counsel to testify here, but is there somewhere in the
agreenent itself that specifies what |ate charges accrue
when a CLEC, in this case Tel West, chooses to withhold
paynment of disputed funds and | ater the charge is found
to be legitimtely assessed? If it's not in the
agreenent, | may make a Bench Request, but | thought if
it was in the agreenent, perhaps that would --

MS. ANDERL: M. Sherr has the agreenent
el ectronically, so we're going to do a couple of switch
sear ches.

MR. HARLOW We do too, but we're not booted
up yet, so

MS. ANDERL: Ch, here it is, 5.4.6 says,
interest will be paid, let's see, oh, that's on cash

deposits.
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JUDGE BERG It would probably be in 5.4.4.1
or 5.4.4.2.

MS. ANDERL: Those just tal k about there
bei ng | ate paynent charges and then saying that the
interest rate if we credit themback is the same as a
| ate payment charge, and | was just wondering if 5.4.6
because it identified an interest rate also kind of
backed you into a | ate paynent charge, but |'m not sure
it does.

MR. HARLOW Is it in Attachnent A, which
don't have for sone reason?

MS. ANDERL: | don't know. | have it. 5.4.8
says the | ate paynment charge shall be in accordance with
Commi ssi on requirements, so which is | think 1% per
nont h, which is what we've got authorized in our tariff.

MR, SHERR: Those are the only references to
| ate paynment in the agreement.

M5. ANDERL: M. Sherr tells nme that those
are the only references to | ate payment when you do a
search for that electronically.

JUDGE BERG. So the tariff, then under the
terms of the agreenent, the way the tariff provision
woul d be applied is that for the disputed suns withheld,
if the disputed suns withheld were $10 that there would

be a 1% per nonth assessnent, so that 60 days later if
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1 it was resolved adverse to the withholding party, the
2 sum t hat woul d then be due would be the $10 plus 10

3 cents interest for two successive nont hs?

4 MR. HARLOW  $10 plus $2.

5 JUDGE BERG  10% $1.

6 MS. ANDERL: Well, but it's 1% per nonth.

7 JUDGE BERG 1% per nonth.

8 MR, HARLOW 1% ny mind is |long beyond nath.
9 JUDGE BERG. So does that at |east --

10 MR. HARLOW | think it would be.

11 JUDGE BERG  Does that help counsel to then
12 interpret this agreenment and the tariff?

13 MS. ANDERL: Yeah, | would probably |like a
14 little bit nore tine to think about it, Your Honor.

15 JUDGE BERG All right, well, let's take a
16 simple --

17 MR. HARLOW The whole -- the point of that

18 cross was that there is a risk to the CLEC of

19 wi t hhol di ng.

20 JUDGE BERG  Yes.

21 MR, HARLOW \What exactly it is, |'m not
22 prepared to admt.

23 JUDGE BERG All right, I will leave it at
24 t hat .

25 I don't have any other questions. |1Is there



0444

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

anything -- let ne just make one qui ck note here.
M. Harlow, if --

MR, HARLOW There is one other item but go
ahead.

JUDGE BERG. W th regards to Bench Request
Nunber 2, when could Tel West file a witten response?

MR, HARLOW We could probably do it
tomorrow, but it's always nice to have a cushion, so
maybe Thur sday.

JUDGE BERG  Sure.

MR, HARLOW  Ckay.

JUDGE BERG If we can say, tell you what,
let's just make it Friday at noon if possible.

MR, HARLOW COkay, we will try to submt it
earlier, Your Honor. And is that designated Bench
Request Number 2?

JUDGE BERG. Yes, it is.

MR. HARLOW And, Your Honor, | appreciate we
didn't quite make a day, but we nade a day and a half,
but after driving back to Seattle the better part of a
second day will be done, we had scheduled in part 2 Tel
West di scovery responses | ast day to serve being
t onor r ow.

MS. ANDERL: Requests.

MR, HARLOW Requests, yes. And that was on



0445

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

my assunption we wouldn't |ose the better part of a day
today, so | would like to address the possibility of

ki cking that over by a day, which would kick over
Qnest' s response, which I'm not sure what that does to
the --

JUDGE BERG Let ne pull out the schedul e.
Let's be off the record.

(Di scussion off the record.)

JUDGE BERG. There was a discussion off the
record regardi ng scheduling for the provisioning and
parity part of this proceeding. Those scheduling dates
wi |l be docunented in a pre-hearing conference order
that will also include other dates that were discussed
and agreed to at the |last pre-hearing conference.

Wth that, all argunents and other matters
have been concl uded, and the hearing is adjourned.

(Hearing adjourned at 12:15 p.m)



