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1 PROCEEDINGS:  Dockets No. UT-003022 and UT-003044 have been consolidated in a proceeding to review Qwest’s compliance with the requirements of Section 271 of the Telecommunications Act and the terms of the Statement of Generally Available Terms (SGAT) Qwest has filed with the Commission.  The Commission has held four separate workshops in this proceeding, and entered a number of orders since June 2000 addressing Qwest’s compliance with individual checklist items and reviewing the provisions of Qwest’s SGAT.  

2 PARTIES:  The following parties and their representatives participated in the most recent workshop and prehearing conference:  Qwest Corporation, by Lisa Anderl, attorney, Seattle, WA, Andrew Crain and Charles W. Steese, attorneys, Denver, CO, and Kara Sacilotto, attorney, Washington, D.C.; AT&T Communications of the Pacific Northwest, Inc. and TCG Seattle (collectively AT&T) by Rebecca B. DeCook, Steven Weigler, Sarah Kilgore, and Letty S. D. Friesen, attorneys, Denver, CO; WorldCom, Inc., by Ann E. Hopfenbeck, attorney, Denver, CO; XO Washington, Inc., and Electric Lightwave, Inc. (ELI) by Gregory J. Kopta, attorney, Seattle, WA; Washington Association of Internet Service Providers (WAISP) and Yipes Communications, Inc. (YIPES), by  Richard J. Busch, attorney, Seattle, WA; Covad Communication Company (Covad), by Megan Doberneck, Attorney, Denver, CO; TRACER, by Arthur A. Butler, attorney, Seattle, WA; and Public Counsel, by Robert Cromwell, Assistant Attorney General, Seattle, WA.

3 MOTION TO AMEND PROTECTIVE ORDER:  On August 29, 2001, AT&T filed with the Commission a Motion for Extraordinary Protective Order, stating that Qwest has requested information that AT&T asserts is highly sensitive and contains extremely confidential trade secrets relating to the current operating status of AT&T’s business in Washington.  AT&T asserts that the information may be advantageous to Qwest, as well as other competitors.  AT&T requests that the information be made available only to members of Commission staff and no others.  No party has filed a response to AT&T’s motion.

4 On March 30, 2000, at the outset of this proceeding, the Commission entered a protective order in this proceeding pursuant to RCW 34.05.446 and RCW 80.04.095, to protect the confidentiality of proprietary information.  AT&T’s request to amend the Protective Order is consistent with the Commission’s practice in prior cases involving assertions that certain documents require heightened protection to facilitate discovery.  To the extent the Motion requests an amendment to the Protective Order that is identical in substance to what the Commission has allowed in other proceedings, it is granted.  To the extent the Motion requests any variance from the Commission’s prior practice in this regard, it is denied.

ORDER

5 THE COMMISSION ORDERS That its Protective Order, entered in this proceeding on March 30, 2000, is amended by adding the following paragraphs at the end Part B - Disclosure of Confidential Information:

The Parties to this proceeding are competitors, or potential competitors.  Any of these parties may receive discovery requests that call for the disclosure of highly confidential documents or information, the disclosure of which imposes a significant risk of competitive harm to the disclosing party.  Parties may designate documents or information they consider to be of that nature as “Highly Confidential” and such documents or information will be disclosed only in accordance with the provisions of this Section.  

Parties must scrutinize carefully responsive documents and information and limit the amount they designate as highly confidential information to only information that truly might impose a serious business risk if disseminated without the heightened protections provided in this Section.  The first page and individual pages of a document determined in good faith to include highly confidential information must be marked by a stamp that reads:  "Highly Confidential Per Protective Order in WUTC Docket Nos. UT-003022 and UT-003044.”  Placing a “Highly Confidential” stamp on the first page of a document indicates only that one or more pages contains highly confidential information and will not serve to protect the entire contents of a multipage document.  Each page that contains highly confidential information must be marked separately to indicate where highly confidential information is redacted.  The unredacted versions of each page containing highly confidential information, and provided under seal, also must be marked with the “Highly Confidential . . .” stamp and should be submitted on paper distinct in color from non-confidential information and “Confidential Information” as described in Part A.1. of this Protective Order.

Parties other than Public Counsel and Staff who seek disclosure of highly confidential documents or information must designate one outside counsel and no more than one outside consultant, legal or otherwise, to receive and review materials marked “Highly Confidential . . .”  In addition to executing the appropriate Agreement required by this Protective Order for “Confidential Information” each person designated as outside counsel or consultant for review of “Highly Confidential” documents or information must execute an affidavit, under oath, certifying that:

a.  They do not now, and will not for a period of five years, involve themselves in competitive decision making by any company or business organization that competes, or potentially competes, with the company or business organization from whom they seek disclosure of highly confidential information.

b.  They have read and understand, and agree to be bound by, the terms of the Protective Order in this proceeding and by this Amendment to the Protective Order.

Any party may object in writing to the designation of any individual counsel or consultant as a person who may review highly confidential documents or information.  Any such objection must demonstrate good cause, supported by affidavit, to exclude the challenged counsel or consultant from the review of highly confidential documents or information.  Written response to any objection must be filed within three days after service of the objection.

Designated outside counsel will maintain the highly confidential documents and information and any notes reflecting their contents in a secure location to which only designated counsel has access.  No additional copies will be made.  If another person is designated for review, that individual must not remove the highly confidential documents or information, or any notes reflecting their contents, from the secure location.  Any testimony or exhibits prepared that reflect highly confidential information must be maintained in the secure location until removed to the hearing room for production under seal and under circumstances that will ensure continued protection from disclosure to persons not entitled to review highly confidential documents or information.  Counsel will provide prior notice (at least one business day) of any intention to introduce such material at hearing, or refer to such materials in cross-examination of a witness.  Appropriate procedures for including such documents or information will be determined by the presiding Administrative Law Judge following consultation with the parties.

The designation of any document or information as “Highly Confidential . . .” may be challenged by motion and the classification of the document or information as “Highly Confidential” will be considered in chambers by the Presiding Administrative Law Judge, or by the Commission.

At the conclusion of this proceeding, and the exhaustion of any rights to appeal, designated outside counsel must return all highly confidential documents and information provided during the course of the proceeding, and must certify in writing that all notes taken and any records made regarding highly confidential documents and information have been destroyed by shredding or incineration.

Highly confidential documents and information will be provided to Staff and Public Counsel under the same terms and conditions of this Protective Order as govern the treatment of “Confidential Information” provided to Staff and Public Counsel and as otherwise provided by the terms of the Protective Order other than this Section 6.

DATED at Olympia, Washington, and effective this __ day of September, 2001.
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