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PROCEEDI NGS

JUDGE SCHAER: Let's be on the record. W
are here today for a presentation of a proposed
settlement in Docket No. TR-010194, which is a filing
by Burlington Northern and Santa Fe Rail way Conpany
seeking perm ssion to close a railroad crossing at
156th Street Northeast in Marysville, Washington. |'m
going to ask for appearances by counsel at this point,
and we al ready have npbst of your details in the record,
so unl ess you have sonething new -- a phone nunber or
fax nunmber -- just go ahead and just give your nanme and
who your client is, please.

MR. WALKLEY: Thank you, Your Honor. My nane
is Robert E. Wal kley, and |I'm appearing for the
Burlington Northern Santa Fe Railway Conpany, and the
data you have in the record is accurate.

MR. STIER: |'mJeff Stier, assistant
attorney general, representing intervenor Washi ngton
State Departnment of Transportation.

MR. THOWPSON: |'m Jonat han Thonpson,
assi stant attorney general, representing the Conm ssion
staff.

MR. CUMM NGS: |'m Jason Cunm ngs, deputy

prosecuting attorney, on behalf of Snohom sh County.
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JUDGE SCHAER: So what we have before us
today is a hearing that was set on the record the | ast
time we got together in this matter, which was on
Decenber 10th, 2001, and prior to this hearing, there
was filed with the Comm ssion a letter from M. Stier
whi ch attaches a draft order granting petition and a
draft settlenment agreenment, which is not yet in the
copy | have been signed by the parties.

So the first thing | need to tell you is that
| would like to be able to get a copy of this proposed
order electronically, so whoever has this in your
conputer, have your support staff e-mail it to ny
support staff or to the comm ssion so that if we want
to use this as a starting point for an order, we can do
that without having to retype everything. | could tell
you that if this order is used, the word "proposed” on
the first page will come out. There are some ninor
changes that would have to be made before this could be
a Conmm ssion order.

MR. STIER: Actually, I did circul ate one
w t hout the "proposed,” and | can't renenber what
happened to that, but | guess it was deci ded that we
woul d just sign the settlenent agreenent, so that order
fell by the wayside, but | do have an original wthout

t he "proposed” on it, Your Honor.
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JUDGE SCHAER: O the order?

MR. STIER. Of the order, if you need that.

JUDGE SCHAER: | think I would rather have it
el ectronically.

MR. STIER: 1'll get that over today.

JUDGE SCHAER: That woul d be wonderful, and
then | ooking at Attachnment A, the settlenment agreenent,
do you have a copy of that that's been signed by all
the parties?

MR. STIER: | sent this out electronically to
M. Wal kl ey, and he just got it back fromhis client
today, and unfortunately -- excuse nme. Jason, who
signed it for you on behalf of your client?

MR. CUMM NGS: Executive director for the
County.

MR. STIER: So it went to you first, or
M. Wal kl ey and then to you?

MR. CUW NGS: M. Walkley and then to ne.

MR. STIER. We haven't gotten it back, so we
need to have the head of the rail division signit. W
can get that signed today, Your Honor.

MR. WALKLEY: The Railroad has signed it,
Your Honor.

JUDGE SCHAER: Has Comm ssion staff signed

it?
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MR. THOWSON: We are not actually a party to
the settlenment agreenent itself.

JUDGE SCHAER: | couldn't tell. The copy I
have has just a place for the Railroad and Snohom sh
County, so | assuned there was a another signature page
t hat went beyond this, which is fine at this point, but
| didn't know whether you were in or out, M. Thonpson,
whet her your client was in or out.

What | would like to do at this point in the
hearing is have each of you call your w tness and
per haps describe for the record who they are, just
briefly, and then | do have a few questions about the
settl enment agreenment, primarily for Comm ssion staff,
per haps, reflecting that they may not have been
involved in witing this, but | need to ask them about
this in light of their testinony at the hearing to make
sure |'ve got a conplete record on that, and if any of
you have questions for any of the nenmbers of the panel
we can take that up as well.

| had considered just calling all four
W tnesses as a panel so if there was a question raised
that nmore than one wanted to respond to, that could
happen, but | do want to ask counsel if that's
sonet hing you are confortable with doing or if you

prefer to have them appear one at a tine?
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MR. STIER: | have no objection to that, Your
Honor .

MR. WALKLEY: No objection, Your Honor.

JUDGE SCHAER: At this point, why don't |
have you call your w tnesses, and then we will go

forward with the questions, and then perhaps we can
recess, M. Stier, and |let you contact your client to
see where we are with getting a copy that's been signed
and whet her that can be delivered this afternoon or
whet her you can represent it's been signed on the
record and we can go forward fromthere.

MR. STIER: | would have to physically
adj ourn for half an hour, at least, to get M. Schultz
over to DOT to have M. Sl akey sign it. However, we
could give hima call and confirmthat he's there. |I'm
sure there would be no problemif he's physically
present.

JUDGE SCHAER: \Why don't we take that up when
we get to a break, unless you would like to take it up
now and let M. Schultz call and see if M. Slakey is
t here and perhaps sign and have soneone deliver it to
you | ater or have you go get it --

MR. STIER: We have to take it to him They
are sitting right here. W didn't get it back until

t oday.
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JUDGE SCHAER: Let's take a 10-m nute recess
and |l et you work out sone of your logistics just so we
know where we are going today, and if there is
sonet hi ng that needs to happen when we are doing
guestioni ng, that can happen. W are off the record.

(Recess.)

JUDGE SCHAER: Let's be back on the record
after a brief recess in which M. Schultz was able to
contact his office regardi ng obtaining a final
signature that's needed on the settlenent agreenent,
and at this point, | would like to mark the settl enent
agreenent as an exhibit. | believe the next exhibit
nunmber in order is Exhibit 65, and |'m going to mark
ri ght now the draft copy of that agreenment that | have,
and we will receive a final copy of that agreenent as
filed by the Departnment of Transportation sonetine
today or tomorrow, and that final copy will be the copy
that's part of the official record in this matter. Is
t here any objection to adm ssion of Exhibit 65 into the
record?

MR. WALKLEY: No objection, Your Honor.

MR. STIER: No objection.

JUDGE SCHAER: Then |I'm going to ask you to
call your w tnesses, please.

MR. WALKLEY: Your Honor, this is Robert
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Wal kley. My witness today is M. Mchael Powie, who
is the project engineer and testified at the hearing,
and possi bly each person could introduce their w tness
and then they would all be introduced and coul d take
questions then from Your Honor or fromthe attorneys.

JUDGE SCHAER: M. Powrie, | would rem nd you
you are already under oath in this proceeding.

MR. STIER: Intervenor Washington State
Departnment of Transportation would call Jeff Schultz,
and |ikew se, M. Schultz was called as a w tness at
t he heari ng.

JUDGE SCHAER: Tell us a little bit about
M. Schultz, or should I have himdo that?

MR. STIER: Jeff, | can't renmenber your
title.

JUDGE SCHAER: M. Schultz, let me rem nd you
you are already under oath in this proceeding as a
previ ous witness, but tell us your title and what your
role is in this.

MR. SCHULTZ: |'mJeff Schultz, Washington
State Departnent of Transportation, rail office. [|'m
the rail operations technical expert for the
Departnment, and ny purview at the Departnment includes
grade crossing issues, working with the Washi ngton

Utilities and Transportati on Conmm ssion on grade
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crossing issues, speed issues. | manage the Antrak
agreenents, the Tal go agreenents, maintenance
agreenent, and those are ny primry duties, Your Honor.
JUDGE SCHAER: M. Thonpson?
MR, THOWPSON: Staff would call Ahmer N zam
who also testified at the hearing, and I'I|l have him

just explain his position with the comm ssion.

JUDGE SCHAER: M. Nizam [|'Il rem nd you
al so that you are still under oath in this proceeding.
MR. NIZAM |I'm Ahmr N zam representing
Comm ssion staff. M title is rail engineer, and do

you want nme to el aborate on ny duties?

JUDGE SCHAER: Maybe the 10-word expl anati on.

MR. NIZAM | represent the rail section
staff in investigating petitions filed with the
Comm ssi on concerni ng cl osures of grade crossings or
upgrades of warning devices at crossings and basically
any alterations made to manual crossings.

JUDGE SCHAER: M. Cunmm ngs?

MR CUMMNGS: | would Iike to call M. Steve
Thonmsen, Snohom sh County engineer. M. Thonsen is
previously sworn and testified at the prior hearing on
behal f of the County, and as the County engi neer, he's
responsi ble for the County roads within Snohom sh

County.
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JUDGE SCHAER: [I'Ill rem nd you al so that you
remai n under oath in this proceeding. D d any of the
counsel have questions for any of the panelists?

MR. WALKLEY: | don't, Your Honor.

MR. STIER: Not at this tine.

MR. THOWPSON: No questions.

MR. CUMM NGS: No questions.

JUDGE SCHAER: | have just a few, and
primarily I"mgoing to address themto you, M. N zam
because from what | see, you are not a signatory to the
settlenment agreenment. It's my recollection that you
testified as an expert for the Conm ssion at the
concl usion of the hearings that were held in Everett,
and at that time, it was your conclusion that it was
not appropriate to close this crossing unless certain
conditions were net; is that correct?

MR. NI ZAM That's correct.

JUDGE SCHAER: \What were those conditions, if
you would rem nd me?

MR. NI ZAM  Those conditions were the
construction of cul-de-sacs at the term nus points of
the crossing and al so sonme sort of either agreenent or
ot her mechani sm bet ween the County and the Railroad to
establish a tenporary crossing in the event that the

176th Street grade crossing were closed by what we
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ternmed during the hearing as a catastrophic event.

JUDGE SCHAER: Have you reviewed what's now
been adm tted as Exhibit 65?

MR. NI ZAM  Yes, | have.

JUDGE SCHAER: Are you satisfied that it
meets the conditions that you had outlined at the
heari ng?

MR. NI ZAM Yes. After a review, it not only
neets the conditions but in some ways exceeds them

JUDGE SCHAER: | noted when |I read this
settl ement agreenent there was a certain amount of
noney that was put forward to do certain tasks, and
there al so appeared to nme | anguage that would all ow t he
County not to do sonme of the tasks if they had spent
all the noney and it was gone. Did you read that as
wel | ?

MR. NI ZAM  Yes.

JUDGE SCHAER: Do you have any concern that
that condition could lead to a situation where
cul -de-sacs were not built or where there was not a
crossing nade avail able at a catastrophic tine?

MR. NI ZAM | don't think that would apply to
t he second condition, that of the catastrophic event.
That would only apply to the new construction

activities that would be associated with the
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conditions. | actually just spoke with M. Thonpson
and he suggested that rather than elimnating one of

t he possible construction activities in the agreenent,
they would be altered in such a way that all of them
woul d be feasible.

JUDGE SCHAER: Maybe | would |ike you,

M. Thonmsen, just to say a little nore on that on what
t he County contenpl ates.

MR. THOMSEN: Sure. The thinking is that we
are planning to build a traffic signal in cul-de-sacs,
and that will fit within the $400,000 | unmp sum
agreenment. But, for exanple, if the ultimte
cul -de-sac is where you put 45-foot dianmeter cul -de-sac
woul dn't work because of an environnmental inpact or too
much of a property required, we could redesign sone
ot her kind of turnaround. W do have options. W
m ght downscale it to sone kind of what we cal
hamrer head turnaround, which takes |ess property, |ess
pavenent, |ess environnental inpact, and that's just an
exanpl e of how you could scale it down to save doll ars.

JUDGE SCHAER: So am | correct in
understanding it's the County's intention to have sonme
means for people to turn around, and that area may ] ust
not be the cul-de-sac that was tal ked about at the

heari ng?
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MR. THOMSEN: That's correct, Your Honor.

JUDGE SCHAER: Thank you. Those were all the
questions | had. 1Is there sonmething further you wanted
to add, M. Nizanf

MR. NI ZAM | just wanted to el aborate on one
thing. We're using the term "cul -de-sacs,"” plural,
where in fact, the agreenment only calls for
construction of one cul -de-sac on the east side of the
crossing because the west side will be inaccessible due
to a steel |ocked gate placed at the intersection of
23rd Avenue and 156th, so notor vehicle traffic won't
even be able to get in the vicinity of the crossing.

JUDGE SCHAER: So describe that for ne just a
little bit nore.

MR. NIZAM |If you are traveling north on
23rd Avenue and you conme to a T intersection with 156th
Street, if you take a right, you would hit the crossing
approximately 100 yards to the east. Well, there is
going to be a steel |locked gate at the intersection.

JUDGE SCHAER: So there will not be any
ability to turn down the road after the cross street
towards the railroad track; is that what you are
telling me?

MR. NI ZAM  Yes.

JUDGE SCHAER: Thank you. Does anyone el se
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have any questions for any of the w tnesses?

MR. STIER: | have one question.
M. Schultz, there are various conditions or
i nprovenents for mtigation that are addressed in the
settl enment agreenent, and there is various scenarios to
fund them but is it your understanding that conpletion
or even comencenent of those tasks is a condition
precedent or is not a condition precedent to the siding
construction activities?

MR. SCHULTZ: It's ny understanding that
conpl etion of those projects, the traffic signal, the
cul -de-sac, and the street inprovenents, are not a
condition precedent into the crossing closure, so the
siding work may begin. M understanding by reading the
agreenment was that the only restriction was the end of
t he school year, which was approximtely June 16th, and
that was the key to closing the crossing, but the
siding work coul d begin.

MR. STIER: Thank you.

JUDGE SCHAER: Anything further? Thank you
for your testinony. |s there anything further to cone
before the Commission in this matter? Let the record
reflect that an electronic copy of the proposed order
was filed with M. Stier's letter on January 9th. That

will be provided to the Conmm ssion, and that copy of
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Exhi bit 65, which has been signed by all of the
principles, will be signed by the Comm ssion, |
bel i eve, by the end of the day tonorrow, is that
correct, M. Stier?

MR. STIER: That is correct.

JUDGE SCHAER: We are off the record.

(Settl ement conference concluded at 1:58 p.m)






