BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

In Re Rulemaking: Docket No. U-140621

PCIA - THE WIRELESS
INFRASTRUCTURE ASSOCIATION
AND THE HETNET FORUM
COMMENTS ON SECOND DRAFT
RULES TO IMPLEMENT RCW CH. 80.54

To Adopt Rules to Implement RCW Ch. 80.54
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PCIA — The Wireless Infrastructure Association and the HetNet Forum, a membership
section of PCIA (together “PCIA™),' hereby submits to the Washington Utilities and
Transportation Commission (“Commission”) the following comments on the Second Draft
Rules Governing Access to Utility Poles, Ducts, Conduits, and Rights-of-Way (“Second Draft”),
released January 6, 2015.

l. INTRODUCTION

PCIA appreciates the effort devoted by the Commission to modify its First Draft Rules
(“First Draft”) Governing Access to Utility Poles, Ducts, Conduits, and Rights-of-Way to
address concerns raised by PCIA in its previously submitted written comments and comments

made at the October 28, 2014 workshop. PCIA remains fully supportive of the Commission’s

1 PCIA - The Wireless Infrastructure Association is the principal organization representing the companies that

build, design, own and manage telecommunications facilities throughout the world. Its over 200 members include
carriers, infrastructure providers, and professional services firms.

The HetNet Forum, formerly The DAS Forum, is dedicated to the advancement of heterogeneous networks. HetNets
provide increased network coverage, capacity and quality through the use of a variety of infrastructure and
technology, enabling seamless voice and data communications. The HetNet Forum is a membership section of PCIA
— The Wireless Infrastructure Association. PCIA members are authorized to attach to utility poles in Washington
under 47 U.S.C. §8 224A(4), (b)(1) and RCW 80.54.010(1) and 80.54.020.
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approach to pole attachments, as further refined in the Second Draft. However, PCIA has several
concerns with the Second Draft .
1. PCIA CONCERNS WITH SECOND DRAFT

1. Deletion of right-of-way from all rules.

The Second Draft deleted all reference to the term “right-of-way.” PCIA is puzzled by
this deletion because the term appears in RCW 80.54.010(1), which defines “attachment” and
specifically includes “communications right-of-way” as a permissible place for “attachment.”
The Second Draft rules should be consistent with this statute.

3. WAC480-54-020(15).

PCIA appreciates the clarification the Commission made regarding attachment to electric
distribution lines. However, some facilities may bear a combination of distribution and
transmission lines and this type of facility should be eligible for attachment purposes. Further
clarification may be necessary so that electric pole owners will not refuse attachments to mixed
facilities.

4. WAC480-54-010(7).

Throughout this subsection, the Commission reduced the number of poles subject to the
applicable time requests from 300 to 100 poles. This reduction will have a serious negative
operational impact on deployment. According to PCIA members’ experience, parties deploying
equipment would face delays that will be significantly longer than under the FCC’s rules. In its
2011 Order, the FCC deemed 300 poles or attachments to 0.5% of a utility’s in-state poles,

whichever was less, was appropriate.? The FCC found that the setting of a numerical cap was a

2 FCC Order at { 18.
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fair approach and one that is easy to understand and administer.® Further, the FCC rejected
claims to cap timelines based on “less administrable and more subjective proposals, such as
capping timeline orders based on the size of a utility’s workforce or the complexity of a
request.” The FCC was similarly not persuaded by those commenters who disputed the
assumption that the size of an order correlates to how long it will take to complete the order.”
The rules are intended to provide a baseline for time-frames by which carriers may forecast their
ability to deploy network facilities in Washington, yet it is unclear whether the timelines
contained in the proposed rules will ever kick in because nearly every telecommunications
project includes requests to attach to more than 100 poles. By way of illustration, a typical DAS
or Small Cell project includes 3 to 10 miles of fiber, averaging 45 to 50 poles per mile. Thus, by
reducing the number of poles subject to a 30-day review, the Commission would essentially be
requiring nearly every carrier to negotiate time frames for pole access. PCIA urges the
Commission to restore the number of poles from 100 to 300. This would be consistent with the
FCC’s direction and it would remove a detriment to promoting accelerated broadband posed.

5. WAC 480-54-070(4).

In its comments on the First Draft, PCIA advocated for an 18-month period within which
to file a complaint after an agreement is signed. In the Second Draft the Commission retained the
six-month period from the First Draft. PCIA recommends that this be increased to at least 12
months from the date of the execution of a pole attachment agreement. The Parties need to work

with pole owners cooperatively to achieve network deployment within customer-driven time

%2011 Order at { 66.
#2011 Order at { 66.
®2011 Order at { 66.
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frames. It is counterproductive to file a complaint against an owner during this process. Further,
potential issues or problems may not be readily apparent during the first period of a pole
attachment agreement. A 12-month time period is more reasonable to preserve all parties’ rights.
PCIA also suggests deletion of the language of the requirement that parties must be aware of a
dispute at the time they execute the agreement. Sometimes parties are not aware and this new
language renders a sign-and-sue provision ineffective.

6. WAC 480-54-070(6).

The burden of proof language in this section needs to be reconciled with the burden of
proof language in WAC 480-54-030(2). The latter provision places the burden on the party
advocating rates, terms or conditions that vary from the rules in this chapter. Thus, an owner
may advocate rates, terms and conditions that impose rates not set according to WAC 40-54-060
and the owner would have to bear the burden. WAC 480-54-070(6) places this burden on a

licensee or utility.

I11. CONCLUSION
PCIA applauds the Commission’s efforts to draft a set of rules that considers the needs of
attachers and pole owners/facility utilities. PCIA supports their adoption, with modifications to
address PICA’s concerns as expressed herein.

DATED this 6th day of February, 2015.

GARVEY SCHUBERT BARER

By: s/Judith A. Endejan
Judith A. Endejan, WSBA #11016
Attorneys for Petitioner
PCIA — The Wireless Infrastructure Association
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Certificate of Service

I, Darlyne De Mars, certify under penalty of perjury under the laws of the State of
Washington that, on February 6, 2015, | caused to be served on the persons listed below in the
manner shown:

PCIA - THE WIRELESS INFRASTRUCTURE ASSOCIATION AND THE

HETNET FORUM COMMENTS ON SECOND SET OF DRAFT RULES TO

IMPLEMENT RCW CH. 80.54.

Cynthia Manheim

General Attorney

AT&T Services, Inc.

16331 NE 72" Way

Redmond, WA 98052

T: 425.580.8112

F 425.580.8333

Email: cindy.manheim@att.com

AT&T Corp., New Cingular Wireless PCS, LLC and

Teleport Communications America, Inc.

David Collier

Area Manager, Regulatory Relations
AT&T Services, Inc.

645 E. Plumb Lane, C-142

Reno, NV 89520

T: 775.333.3986

F. 775.333.2364

Email: david.collier@att.com
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Sharon Mullin

Director, External Affairs
AT&T Services, Inc.

2003 Point Bluff

Austin, TX 78746

T 512.330.1698

F 832.213.0203

Email: Sharon.mullin@att.com

Linda Gervais

Manager, Regulatory Policy

Avista Corp.

Avista Utilities

1411 East Mission

P.O. Box 3727

Spokane, WA 99220-0500

T 509.495.4975

Email: linda.gervais@avistacorp.com




Carl Gipson

Manager, Government & External Affairs
Frontier Communications Northwest Inc.
1800 — 41 Street

Suite N-100

Everett, WA 98203

T: 425.261.6380

Email: carl.gipson@ftr.com

R. Bryce Dailey

Vice President, Regulation
Pacific Power

A Division of Pacificorp

825 NE Multnomah, Suite 2000
Portland, OR 97232

Natasha Siores, Director
Regulatory Affairs & Revenue Requirement
T: 503.813.6583

Jill M. Valenstein

Davis Wright Tremaine LLP
1633 Broadway, 27" Floor
New York, NY 10019

T: 212.603.6426

Attorneys for Broadband Communications Association of
Washington

Gregory T. Diamond

Vice-President, Regulatory

tw telecom of washington llc

223 Taylor Avenue, Suite 250

Seattle, WA 98109

T: 206.249.3893

Email: greg.diamond@twtelecom.com
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Stephanie Selmer

Associate Counsel

Google Inc.

25 Massachusetts Avenue, N.W.
Ninth Floor

Washington, DC 20001

T 202.346.1100

F 202.346.1101

Email: selmer@google.com
stull@google.com

Ken Johnson

Director, State Regulatory Affairs
Puget Sound Energy

P.O. Box 97034

Bellevue, WA 98009-9734

Lynn Logen
Supervisor Tariffs
T: 425.462.3872

Mark P. Trinchero

Davis Wright Tremaine LLP

1300 SW Fifth Avenue, Suite 2400
Portland, OR 97201

T: 503.778.5318

F: 503.778.5299

Email: marktrinchero@dwt.com

tw telecom of washington llc and

Communications Services LLC

Rex Knowles

Executive Director, Regulatory
X0 Communications Corporation
8851 Sandy Parkway

Sandy, UT 84070

T: 801.983.1504

Email: rex.knowles@xo.com

X0



Lisa A. Anderl Kim K. Wagner

Senior Associate General Counsel Legal & Regulatory Administrator
1600 — 7" Avenue Room 1506 Integra
Seattle, WA 98191 6160 Golden Hills Drive
T: 206.345.1574 Golden Valley, MN 55416
Email: lisa.anderl@centurylink.com T 763.745.8468
F: 763.745.8459
CenturyLink Email: Kim.Wagner@integratelecom.com

Douglas Denney

Vice President, Costs & Policy

Integra

18110 SE 34" Street

Building One, Suite 100

Vancouver, WA 98683

T: 360.588.4318

Email: dkdenney@integratelecom.com

United States Mail, First Class [those parties listed above without email addresses]
By Legal Messenger

By Facsimile

By E-Mail [those parties listed above with email addresses indicated]

XIS

Dated at Seattle, Washington, this 6™ day of February, 2015.

s/Darlyne De Mars
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