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Respondent, Cascade Natural Gas Corporation ("Cascade"), respectfully submits this memorandum in response to Complainant, Cost Management Services, Inc.'s ("CMS"), motion for summary determination ("CMS Motion").  

I. INTRODUCTION AND SUMMARY
The Commission should deny CMS's motion, and grant Cascade's motion for summary determination, because the undisputed facts show that Cascade's unbundled gas sales have been authorized by the Commission and conducted pursuant to Cascade's filed rate schedules, and fully comply with Washington law.  CMS utterly fails to meet its burden as the complainant to prove its claim.  Moreover, CMS fails to meet its burden as a party moving for summary determination to show that it is entitled to prevail based upon undisputed facts.  CMS's motion is not supported by either undisputed facts or the law.  In fact, CMS's motion conveniently ignores the facts in the record.  Instead, CMS bases its motion on misstatements of fact and law, gross mischaracterizations of Cascade's positions, and unbridled speculation.  

CMS's motion is also irresponsible because it makes claims and assertions which the slightest diligence by CMS would have shown to be false.  CMS makes scurrilous allegations against Cascade without having bothered to undertake any investigation.  CMS requested no discovery from Cascade in this proceeding.  Even a minimal amount of investigation by CMS would have revealed its accusations to be completely baseless.  Following are some examples of CMS's false statements which any investigation would have revealed to be untrue:
· CMS claims that Cascade makes its unbundled sales of gas below cost, and that these sales are subsidized by Cascade's core customers when, in fact, Cascade recovers all of its costs in making these sales from its non-core gas supply customers.
· CMS claims that Cascade "rebundles" its gas supply sales with its transportation services and offers customers one price when, in fact, Cascade makes these sales under two separate contracts.

· CMS implies that Cascade offers its gas supply customers a discount on gas commodity, pipeline transportation, and/or regulated distribution system transportation services when, in fact, Cascade does no such thing.

·  CMS claims that Cascade's unbundled sales of gas are "secret" when, in fact, Cascade has always been open and above board about its sales activity, both inside and outside its service territory.

· CMS claims Cascade's unbundled sales of gas are not made pursuant to Rate Schedule No. 687 when, in fact, Cascade and Commission Staff currently treat these sales under that rate schedule.

In arguing that Cascade's unbundled sales of natural gas to its transportation customers are "illegal," CMS Motion at 2, CMS completely ignores 18 years of regulation of these sales by the Commission.  For 18 years, the Commission has allowed Cascade to make these sales at prices that reflect the competitive market without filing either its negotiated rates or any actual contracts.  Unlike Cascade's distribution system transportation service, Cascade's sales of gas are made in a highly competitive market and the Commission does not need to regulate the gas commodity prices for any reason.  In fact, regulation of these prices would shackle Cascade's ability to participate in this market to the detriment of all its customers.  The Commission does regulate Cascade's charges for services provided in connection with supplying unbundled gas, through the very mechanism CMS advocates – a banded rate under Rate Schedule No. 687.  Cascade's unbundled sales of gas have been fully authorized by the Commission.  
CMS makes its arguments under the banner of consumer protection; however, CMS does not seek to benefit Cascade's customers, who have never complained to the Commission.  Rather, CMS seeks only to improve its competitive position by removing Cascade as a competitor in the market.  Even in this proceeding, Cascade's customers, as represented by the Northwest Industrial Gas Users ("NWIGU"), do not claim that Cascade's sales are illegal or unauthorized.  Cascade's customers benefit from these sales, and granting CMS's Complaint would, in fact, harm Cascade's customers in a number of ways.
There is no merit to CMS's argument that Cascade may not sell gas to customers located outside Cascade's authorized service territory without a certificate of public convenience and necessity.  Under clear Commission precedent, Cascade is not required to amend its certificate to include any additional territory in order to make such sales because Cascade's sales do not involve operating any gas plant in those areas.  In fact, in making these sales, Cascade does not operate differently from CMS in any relevant manner.  Thus, if Cascade is subject to a certificate requirement for these sales, so is CMS.  CMS purports to be protecting the interests of other gas utilities in challenging these sales; however, once again, these other utilities have not complained even though they are aware of these sales which CMS falsely describes as "secret."  As with its primary challenge, CMS seeks to advance its own competitive interests at the expense of customer choice.
Finally, CMS seeks relief that is not warranted and which the Commission is not authorized to grant.  CMS asks the Commission to declare that Cascade's existing contracts with its gas sales customers are void.  CMS also asks the Commission to hold Cascade's customers harmless from such a ruling.  While NWIGU does not advocate that the Commission should grant CMS any relief, it joins CMS by stating that if the Commission does grants CMS relief, it should be at the expense of Cascade's shareholders, not Cascade's customers.  As NWIGU recognizes, declaring customer contracts void at the peak of the winter heating season would subject those customers to increased gas costs by forcing them back into the market.  
None of this relief is warranted because Cascade has done nothing wrong.  The Commission also lacks authority to grant the relief CMS requests.  The only way that the Commission could hold these customers harmless from such increased gas costs would be to require Cascade to bear those increased costs.  There is no basis for ordering such drastic relief, especially where there is no evidence in the record to quantify the amount of such relief or to assess its impact on Cascade's operations.  More fundamentally, however, granting such relief would be equivalent to ordering Cascade to pay damages to these customers, who are not even parties to this proceeding, which is beyond the Commission's statutory authority.  
The Commission should also deny CMS's request that the Commission impose penalties on Cascade.  There is no basis for the imposition of penalties because Cascade has not violated any statute or rule or order of the Commission.  Moreover, an award of penalties is not justified under the standard the Commission applies.  In addition, the Commission lacks the power to impose penalties under the statutes that CMS relies on.  Likewise, the Commission should deny CMS's request for an award of attorneys' fees as unjustified and beyond the Commission's authority.

II. CASCADE'S UNBUNDLED GAS SALES TO ITS TRANSPORTATION CUSTOMERS FULLY COMPLY WITH WASHINGTON LAW
A. The Commission Has Authorized Cascade To Sell Unbundled Gas Without Tariffed Gas Prices or Filed Contracts for 18 Years

As discussed in depth in Cascade's opening brief, the Commission has authorized Cascade to make the very sales that CMS challenges.  For over 15 years, from 1988 through 2004, Cascade sold unbundled gas to its customers under Rate Schedule Nos. 681 through 684.  Throughout that entire period, Cascade's sales were made in the same manner that CMS claims is improper; that is, the sales were made at negotiated prices that were not reflected in any rate schedule and pursuant to contracts that were not filed with the Commission.  These prices differed from the rates in Cascade's rate schedules for bundled gas sales.  The Commission specifically authorized Cascade to make sales in this manner pursuant to the terms of those rate schedules.  Even after Cascade canceled those four rate schedules, it continued to make these gas sales in the same manner.  Cascade also continued to charge fees pursuant to Rate Schedule No. 687 and to report all its revenue from these sales under that rate schedule.  Thus, Cascade has made its sales in the manner that CMS now challenges for 18 years, with full Commission authority.

Even though the Stipulated Facts set forth in detail the history of Cascade's making these unbundled gas sales pursuant to its Commission-filed tariff, CMS fails even to acknowledge those facts, let alone to address them.  CMS acts as if it alone has uncovered some great wrongdoing; however, Cascade has been open and above board with its unbundled sales activity.  These sales were made pursuant to tariff and with Commission knowledge and approval for a very long time.  
CMS states that "Cascade claims that it must ignore RCW Chapter 80 in order to compete and that its competition, although illegal, benefits consumers."  CMS Motion at 4.  Cascade "claims" no such thing.  Cascade has shown that its unbundled gas sales have been in full compliance with all laws and orders of the Commission.  

CMS also argues that Cascade's Rate Schedule No. 687 "does not even cover sales of gas."  CMS Motion at 19.  CMS's argument ignores and contradicts the stipulated facts that "Cascade currently accounts for the revenue from its optional gas commodity sales by attributing it to Rate Schedule 687.  For the test year utilized in Cascade's current rate case, October 1, 2004 through September 30, 2005, Cascade accounted for $30,404,867.18 in revenue from gas supply and related activities under Rate Schedule 687."  Stipulated Facts, ¶ 17.  CMS's argument also flies in the face of Staff's testimony in Cascade's current rate case that these sales are made pursuant to Rate Schedule No. 687.  See Cascade's Opening Brief at 10-11.  CMS's argument is also at odds with the basis of paragraph 12 of the settlement agreement in the rate case that includes revenue from these sales in Cascade's revenue requirement and provides for a sharing of the revenue from these sales with all customers.  See Cascade's Opening Brief at 11-12.  

The Commission should dismiss CMS's Complaint because Cascade has been making its unbundled gas sales with full Commission authority.

B. Cascade's Customers Benefit From, and Are Not Harmed by, These Sales

In an attempt to support its claim that Cascade has been making unbundled gas sales in violation of Washington law, CMS argues that Cascade's customers have been harmed by these sales in a variety of ways.  Not only does CMS fail to support its argument with any facts, these claims are in fact disproven by the facts in the record.  Cascade's customers benefit from these sales and are not harmed by them in any way.
1. Cascade does not subsidize these sales with revenue from its core customers
CMS repeatedly argues that Cascade must be subsidizing its unbundled gas sales to non-core customers with revenue from its core customers.  CMS Motion at 24; see also Complaint, ¶ 44 (alleging that Cascade makes "unregulated retail sales of natural gas at prices below full cost.").  In fact, this appears to be CMS's fundamental attack on Cascade's sales.  CMS, however, offers no evidence to support its allegation that Cascade is making these sales below their cost, or that Cascade's core customers are subsidizing these sales in any way.  As the complainant, CMS is required to produce evidence to support its claims.  CMS made no effort whatsoever to investigate these accusations because it undertook no discovery in this case.
  Despite the fact that there is no factual basis to support them, CMS persists in making these patently false accusations.  The Commission should disregard this argument, and CMS's other unsupported arguments, since it is based on speculation, not evidence.  

The undisputed evidence in the record is that Cascade fully recovers its costs of selling unbundled gas to non-core customers in its prices for that gas supply.  Declaration of Jon T. Stoltz filed November 15, 2006 ("Stoltz Decl."), ¶ 6.  Cascade does this by entering into gas supply contracts that match its customers' requirements and charging its customers the same prices Cascade pays for gas supply.  Id., ¶¶ 4-5.  Cascade then adds to this price a component to cover Cascade's risk, a component to cover pipeline charges, a tariffed fee for Cascade's services, and a tariffed rate to cover governmental charges.  Id., ¶¶ 5-6.  Cascade's unbundled sales to non-core customers are not subsidized by core customers.  There is no factual basis whatsoever for CMS's argument that Cascade's core customers subsidize Cascade's sales of gas to non-core customers.

2. Cascade does not "rebundle" gas supply with distribution system transportation service and does not offer discounts 
CMS argues that Cascade somehow "rebundles" its sales of gas to non-core customers with its sale of transportation to those customers.  "Cascade rebundles these elements into single negotiated prices."  CMS Motion at 26.  CMS further asserts that "[i]t is nearly impossible to tell whether Cascade's pricing for its private customers offers price concessions on gas commodity, interstate pipeline capacity, or even Schedule No. 663 or 664 services."  Id.  Once again, CMS cites absolutely no support for its assertions.  CMS's statements are irresponsible because CMS did not review any contracts or the pricing of any of Cascade's sales.  Again, CMS made no effort to obtain such information in discovery, yet it persists in making unfounded accusations.  These assertions are simply figments of CMS's imagination and should be ignored.
CMS's assertions about "rebundling" and offering discounts on regulated rates are untrue.  Cascade does not rebundle its gas sales to non-core customers with its sale of transportation under Rate Schedule No. 663 or 664.  Cascade provides distribution system transportation service to non-core customers under service agreements that are entirely separate from, and do not depend upon, its contracts to sell gas to these same customers.  Supplemental Declaration of Jon T. Stoltz filed December 1, 2006 ("Supp. Stoltz Decl."), ¶ 2.  If a customer purchases both distribution system transportation and gas supply from Cascade, it does so pursuant to two separate contracts.  Id.  Cascade does not offer price concessions on its regulated transportation service to customers that also purchase unbundled gas from Cascade.  Id.  Moreover, Cascade does not discount its cost for gas commodity, and it provides pipeline transportation service at market rates.  Stoltz Decl., ¶ 5.  Thus, there is no factual basis for CMS's argument that Cascade rebundles these services or offers discounts.
3. Cascade does not engage in unlawful price discrimination

Next, CMS argues that Cascade is guilty of price discrimination because it must be offering better prices to its non-core customers than it offers to its core customers for a bundled service.  CMS Motion at 24.  CMS also claims that Cascade offers different prices to customers located inside and outside its service territory.  Id. at 18.  Once again, CMS undertook no effort to investigate the facts, and provides no facts to support its accusation.    

CMS asserts that neither it nor the Commission can determine whether Cascade is discriminating between customers inside and outside its service territory because of the "secrecy" of these sales.  CMS Motion at 18.  There is nothing secret about Cascade's sales of gas to customers outside its service territory.  When Cascade sells gas to a customer of another gas company, such as Avista or Puget Sound Energy, that other gas company is informed about the fact that Cascade will be delivering gas to that utility's distribution system and the particular customer buying the gas is identified.  Supp. Stoltz Decl., ¶ 6.  In addition, CMS could have sought information about these sales in discovery, but chose not to do so.

Cascade is not guilty of price discrimination in making these sales.  Cascade's sales to non-core customers are made at different rates from its bundled sales to core customers.  Non-core customers pay a tariffed rate for regulated transportation service.  They pay a different, market-based rate if they also choose to buy gas from Cascade, plus additional charges for pipeline transportation, Cascade's services, and governmental taxes and fees.  The total of those prices may be lower, or may turn out to be higher, than the price core customers pay for bundled sales service.  See Exhibit 20 at 19 (Cascade's Response to a CMS data request in the rate case related to comparing gas commodity prices.)
  When non-core customers select an index price, they take the risk of price fluctuations.  The difference in the rates paid by bundled sales customers and unbundled transportation and sales customer is not unlawful price discrimination, however, because customers that take bundled service are not similarly situated to customers that take transportation service from Cascade.  Transportation customers have the ability to purchase gas from a number of sources.  They also bear the risk of buying gas and pipeline services in a competitive market.  Cascade's core customers are protected from these risks to some extent because of how Cascade purchases gas on their behalf.  Cascade's core customers are also protected from the risks non-core customers choose because customers electing transportation service may not return to core service for at least one year, and may terminate such service only on September 30 of any given year.  Exhibit 6 at 1; Exhibit 7 at 6.  These conditions ensure that Cascade is able to protect its core customers if a non-core customer reconsiders its decisions to take transportation service and to buy gas in the open market.
Cascade also does not unfairly discriminate among its customers for unbundled gas sales.  The vast majority of Cascade's non-core customers who purchase gas from Cascade do so at an index price; they all pay the same price for gas commodity.  Stoltz Decl., ¶ 5.  They also all pay the same rates for pipeline capacity and governmental taxes and fees.  Id., ¶¶ 5-6.  What differs in their rates is the charge that Cascade includes for its services; however, this charge is within a banded rate as authorized by Rate Schedule No. 687.  Id., ¶ 6.  Charging different customers rates within a Commission-authorized banded rate does not constitute price discrimination. 
4. Cascade's unbundled sales do not affect performance of its responsibilities to core customers 

CMS takes its allegations to an even higher level of speculation when it argues that by engaging in these sales, Cascade somehow breaches its obligations to its core customers to obtain gas for them at the lowest cost, as required by least-cost planning rules.  CMS Motion at 3, 25-26.  CMS even goes so far as to argue that "Cascade cannot lawfully run both businesses."  Id. at 26.  Once again, CMS fails to support its allegations with even a shred of evidence.
Cascade is perfectly able to meet its obligations to core customers and, at the same time, to make gas sales to non-core customers.  Cascade fully participates in the Commission's least-cost planning process, and the Commission has accepted Cascade's plans.  Cascade's filed its latest least-cost plan on December 31, 2004 (Docket UG-041831), and the Commission accepted it on June 22, 2005.  The Commission's acceptance letter states that the plan meets the requirements of WAC 480-90-238 (and may be found on the Commission's website).  As the Commission is aware, least-cost planning requires a gas company to utilize a variety of means – including both long-term and short term purchases, storage, and financial hedges – to secure an adequate supply of gas at reasonable prices, giving consideration to both price and reliability of system resources.  Cascade devotes itself to meeting the punctilio of its least-cost planning obligations.  CMS provides absolutely no evidence to support its accusation that Cascade fails in any respect to comply with its least-cost planning obligations for gas supply to core customers.  
Cascade's purchase of gas supply for its sales of unbundled gas to non-core customers is made entirely separately from its purchase of gas supply for sales to core customers and does not interfere in any way with meeting Cascade's obligations to core customers.  Supp. Stoltz Decl., ¶ 3.  When a customer requests to purchase unbundled gas supply from Cascade, Cascade enters into a supply contract that matches the needs of a specific customer or group of customers.  Stoltz Decl., ¶ 4.  Cascade recovers from those customers the cost of its gas supply, plus other charges.  Id., ¶ 5.  Cascade's unbundled gas sales program is operated entirely separately from its purchase of gas to meet the needs of its core customers.  Supp. Stoltz Decl., ¶ 3.  These sales activities are not at odds with Cascade's obligations to its core customers, and CMS has not proven otherwise.
5. Cascade's unbundled sales do not thwart Commission regulation

Finally, CMS argues that the Commission's ability to regulate Cascade is somehow compromised if Cascade makes its unbundled sales by the same entity that operates as a regulated utility.  CMS Motion at 4.  CMS argues that if Cascade utilizes a single entity for unbundled gas sales and utility operations, the Commission "cannot determine" if Cascade is cross-subsidizing its unbundled sales customers or engaging in undue discrimination.  Id.  CMS would have Cascade conduct these operations through a separate affiliate.  Id. at 4, 26.  CMS argues that the Commission is unable effectively to audit Cascade's unbundled sales activity if that is conducted by the same entity that makes utility sales, and that Cascade somehow skirts the protections offered by affiliated interest statutes.  Id.  Once again, CMS offers no evidentiary support for these false allegations.
The Commission's regulatory tools and abilities are not as weak or compromised as CMS asserts.  The Commission's ability to audit Cascade's unbundled sales activity is unaffected by the fact that Cascade makes these sales by the same entity that makes its utility sales.  Cascade documents the revenues and expenses that pertain to these sales and the Commission is equally able to audit these records as if Cascade had conducted the operations through a separate entity.  Supp. Stoltz Decl., ¶ 4.  Indeed, in its current rate case, Cascade produced records relating to these revenues and expenses and is unaware of any problem that Commission Staff or any other party had in accessing or understanding these records.  Id.
Neither the Commission nor Cascade's customers would benefit if Cascade made these sales through a separate affiliate.  Cascade purchases gas specifically to meet its unbundled sales obligations; it does not utilize gas purchased for core customers.  Cascade also recovers from non-core customers market rates for pipeline services.  The only other services that Cascade provides to support these sales are administrative, and Cascade is easily able to document and justify these expenses, and the Commission is able to audit these expenses.  No purpose would be served by requiring Cascade to utilize a separate affiliate and then to comply with the affiliate transaction rules.  Those requirements are designed to ensure that unregulated activities, conducted for the benefit of a utility's shareholders, are not improperly subsidized by regulated activities.  Cascade has now agreed to share the revenue from these transactions with its core customers; thus, Cascade's core customers will enjoy some of the benefits of these transactions.  While Cascade does not think there is any need to apply the affiliate transaction rules to these sales, Cascade is not opposed to conducting these sales through an affiliate if the Commission thinks it is required or desirable.
6. Cascade's customers would be harmed if Cascade were required to terminate these sales

The thrust of CMS's argument is that Cascade's customers are harmed by Cascade's unbundled sales activity.  Not only does CMS fail to support its argument with any facts, the facts in the record show that there is no merit to CMS's argument.  

Moreover, Cascade established in its opening brief that its customers benefit from these sales and would actually be harmed if Cascade were required to cease making these sales.  First, customers with current contracts would be prejudiced if their contracts were declared void and the customers were required to obtain new gas supplies at the peak of the winter supply season.  Second, Cascade's non-core customers would lose a competitive option, which many of them have found attractive.  Third, rates for all Cascade customers would be higher.  See Cascade's Opening Brief at 15-17.
C. Cascade Has Acted Consistently With Its FERC Authority

CMS states that "Cascade maintains that this FERC regulation [18 C.F.R. § 284.402 TA \l "18 C.F.R. § 284.402" \s "18 C.F.R. § 284.402" \c 3 ] allows it to ignore state laws regarding the regulation of retail rates, contracts and service territories by establishing a federally deregulated retail-marketing function within a Washington-regulated 'gas company.'"  CMS Motion at 2.  Cascade makes no such argument.  As is clear from Cascade's Answer and opening brief, Cascade's gas sales are in full compliance with both FERC authority and Washington regulatory laws.  

CMS also argues that Cascade has misrepresented its authority to make these sales under its FERC blanket marketing certificate.  CMS Motion at 28, n.8.  As discussed in more detail in Cascade's Answer, Cascade's activities are subject to both state and federal regulation.  On the federal side, FERC has established rules and regulations that specifically apply to local distribution companies and other "shippers" participating in the interstate transportation market.  See, e.g., 18 C.F.R. § 284.224 TA \l "18 C.F.R. § 284.224" \s "18 C.F.R. § 284.224" \c 3  and 18 C.F.R. § 284.8(g) TA \l "18 C.F.R. § 284.8(g)" \s "18 C.F.R. § 284.8(g)" \c 3  (2006).  Cascade's activities on behalf of non-core customers are authorized under both the FERC blanket marketing certificate and FERC's rules and regulations concerning the sales and transportation of natural gas in interstate commerce.  Services performed by Cascade on behalf of its non-core customers that are authorized by its FERC blanket marketing certificate include making nominations and balancing on behalf of customers in connection with the interstate transportation of gas.  They also include Cascade's interstate transportation, gas purchases, and other dealings with gas suppliers in interstate commerce on behalf of its customers.  

Cascade does not claim that the FERC regulation allows Cascade to "ignore state laws."  To the contrary, Cascade showed in its opening brief that its sales of gas to Washington customers are authorized under state law.  Cascade added the challenged language to its tariff, referring to 18 C.F.R. § 284.402 TA \l "18 C.F.R. § 284.402" \s "18 C.F.R. § 284.402" \c 3 , in 2004 because many of the unbundled gas sales and other services it provided to non-core customers located in Washington were also authorized pursuant to federal authority by the blanket marketing certificate FERC granted to Cascade pursuant to 18 C.F.R. § 284.402 TA \l "18 C.F.R. § 284.402" \s "18 C.F.R. § 284.402" \c 3 .  Stoltz Decl., ¶ 3.  Several of Cascade's existing rate schedules at that time contained both state jurisdictional and federal jurisdictional services, thereby creating an overlap of state and federal authority and the potential for confusion.  Id.  That is why Cascade made the tariff revisions it did in 2004, not to mislead customers.  There is no evidence in the record that Cascade intended to misrepresent its authority or that any customers were, in fact, misled in any respect.

CMS points to Cascade's agreement in the rate case settlement to remove the challenged language from its tariff as a "tacit admission by Cascade that it has been misrepresenting its federal legal authority . . .."  CMS Motion at 19.  CMS ignores section 20 of that settlement agreement in which the parties agreed that the settlement represents a compromise of disputed provisions.  Exhibit 22 at 17.  The parties also agreed that, by entering the settlement agreement, no party admits, agrees, or consents to any fact, principle or theory, nor shall any party be deemed to have agreed that any provision of the settlement agreement is appropriate for resolving issues in other proceedings.  Id. at 18.  Thus, the Commission should not draw any inference from Cascade's agreement in the rate case settlement to remove certain language from its tariff.  Even CMS's suggestion that the Commission should do so may have a chilling effect on parties' agreeing to settle disputed issues in Commission proceedings for fear that another party may cite its compromise on a disputed issue as evidence in another proceeding.
III. CASCADE IS NOT REQUIRED TO EXPAND ITS CERTIFICATED SERVICE TERRITORY TO SELL GAS OUTSIDE ITS UTILITY TERRITORY

A. CMS's Claim Is Outside the Scope of This Proceeding

CMS's Complaint challenges Cascade's sale of gas to its customers taking service under Rate Schedule Nos. 663 and 664, i.e., Cascade's distribution system transportation customers.  Complaint, ¶ 2.  In its motion, for the first time, CMS separately challenges Cascade's sales of gas to customers that are located outside Cascade's certificated public service company service territory.  CMS Motion at 11-18.  CMS claims that these sales are unauthorized because Cascade did not apply to the Commission to expand its service territory pursuant to RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2 .  Id. at 12-18.
The Commission should not consider this new claim, which is plainly outside the scope of the issues and claims framed by the Complaint.  The Commission's rules require that a complaint set forth the grounds for the complaint and the relief requested, as well as citations to relevant statutes and rules.  WAC 480-07-370(1)(a) TA \l "WAC 480-07-370(1)(a)" \s "WAC 480-07-370(1)(a)" \c 3 .  CMS did not set forth any facts about these sales in its Complaint, nor did it request relief relating to these sales.  Moreover, CMS failed to list RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  as one of the statutes upon which it based its Complaint.  Because CMS did not raise any issue regarding these sales in its Complaint, Cascade did not address them in its motion.  CMS should not be allowed to raise new issues in its motion that Cascade has not had an opportunity to address affirmatively in its motion.  CMS's claim regarding Cascade's extra-territorial sales improperly expands the scope of this Complaint proceeding and should not be addressed.
Cascade must make an additional comment in response to CMS's claim that these sales are "secret."  CMS Motion at 18; see also id. at 17 ("The confidentiality of its private sales of natural gas within the certificated service territories of other gas companies have allowed these violations to escape general notice.").  There is nothing secret or confidential about Cascade's sales of gas outside its certificated service territory.  Each gas company is informed each time Cascade sells gas to one of its customers, and both Cascade as the seller and the customer as buyer are identified.  Supp. Stoltz Decl. ¶ 6.  This clearly happened with respect to the one sale that CMS discusses.  Id., and Exhibit 1 thereto.  In addition, Cascade produced documents relating to these sales, including the specific contract CMS relies upon, in its rate case.  Id., ¶ 5.  Furthermore, even though they are aware of Cascade's making these sales, no gas company has complained to the Commission about them.
B. Cascade Is Not Required To Expand its Certificated Service Territory Because It Does Not Operate Gas Plant When It Makes These Sales 
Pursuant to clear Commission authority, Cascade's sales of gas to customers outside its certificated service territory are lawful.  Cascade is not required to amend its certificate pursuant to RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  to expand its service territory to make these sales because Cascade does not operate any gas plant outside its authorized utility service territory when it makes these sales.  CMS's complaint about these sales is baseless.  The Commission has already ruled that Cascade is not required to amend its certificate to provide services outside its certificate service territory if such services do not involve the operation of gas plant.  Each of the authorities that CMS relies on are distinguishable because they did involve the potential operation of gas plant in a new area.  If the Commission determines that Cascade is operating gas plant in making these sales, then that decision would equally apply to CMS and require it to obtain a certificate to make its sales because Cascade and CMS are similarly situated in terms of how they make gas sales outside Cascade's public service company service territory.  

CMS first argues that the Commission may regulate Cascade's sales outside its certificated service territory under RCW 80.01.040(3) TA \l "RCW 80.01.040(3)" \s "RCW 80.01.040(3)" \c 2 , which authorizes the Commission to:
Regulate in the public interest, as provided by the public service laws, the rates, services, facilities, and practices of all persons engaging within this state in the business of supplying any utility service or commodity to the public for compensation, and related activities; including, but not limited to, electrical companies, gas companies, irrigation companies, telecommunications companies, and water companies.
This section generally authorizes the Commission to regulate certain activities, but more specific authorization must be provided in the public service laws for any regulatory action.  In this case, the more specific authorization that CMS claims applies to Cascade is found in RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2 .  If the Commission concludes that this statute alone authorizes it to regulate Cascade's sales anywhere in the state of Washington, then the Commission should likewise regulate CMS's sales under the same authority, because CMS is a "person[] engaged within this state in the business of supplying any . . . commodity to the public for compensation." 
RCW 80.28.190(1) TA \l "RCW 80.28.190(1)" \s "RCW 80.28.190(1)" \c 2  provides:
No gas company shall, after January 1, 1956, operate in this state any gas plant for hire without first having obtained from the commission under the provisions of this chapter a certificate declaring that public convenience and necessity requires or will require such operation and setting forth the area or areas within which service is to be rendered; but a certificate shall be granted where it appears to the satisfaction of the commission that such gas company was actually operating in good faith, within the confines of the area for which such certificate shall be sought, on June 8, 1955. Any right, privilege, certificate held, owned or obtained by a gas company may be sold, assigned, leased, transferred or inherited as other property, only upon authorization by the commission. The commission shall have power, after hearing, when the applicant requests a certificate to render service in an area already served by a certificate holder under this chapter only when the existing gas company or companies serving such area will not provide the same to the satisfaction of the commission and in all other cases, with or without hearing, to issue the certificate as prayed for; or for good cause shown to refuse to issue same, or to issue it for the partial exercise only of the privilege sought, and may attach to the exercise of the rights granted by the certificate such terms and conditions as, in its judgment, the public convenience and necessity may require.
It is plain that this statute requires a gas company to obtain a certificate from the Commission only when it intends to "operate . . . any gas plant for hire", and this is how the Commission has consistently applied the statute.  CMS argues that RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  requires a gas company to obtain a certificate to provide any service in any area in the state, regardless of whether the company is operating gas plant in that area.  CMS Motion at 13.  CMS attempts to support this construction by isolating the third sentence of RCW 80.28.190(1) TA \l "RCW 80.28.190(1)" \s "RCW 80.28.190(1)" \c 2 , which provides an additional requirement when a gas company seeks to provide service in an area already served by a certificate holder.  Id.  Thus, CMS would read RCW 80.28.190(1) TA \l "RCW 80.28.190(1)" \s "RCW 80.28.190(1)" \c 2  to require Cascade to obtain a certificate to sell gas in the service territory of Avista or Puget Sound Energy and to show that those companies are not providing service to the satisfaction of the Commission.  

CMS's proposed construction of RCW 80.28.190(1)  TA \l "RCW 80.28.190(1)" \s "RCW 80.28.190(1)" \c 2  takes language out of context and is inconsistent with the plain intent of the legislature.  This statute requires a gas company to obtain a certificate only to operate gas plant in an area.  The additional requirement CMS focuses on is plainly intended to reduce the circumstances in which public service companies are operating gas plant in the same area, in order to avoid the inefficient duplication of utility facilities.  It is unreasonable to read this language to apply to services, such as the sale of gas, that do not involve the operation of gas plant.  It is also unreasonable to apply this language to services that are competitive; there is no good reason to exclude a gas company from competing with the incumbent gas company and several unregulated marketers for gas sales to non-core customers simply because the Commission finds that the incumbent is already making such sales to the satisfaction of the Commission.  This argument serves only CMS's unabashed effort to have the Commission exclude Cascade from the market.
The Commission has consistently applied RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  only to circumstances where a public service company seeks to operate gas plant, including each of the cases cited by CMS.  Thus, in Docket UG-010319, Avista applied for authority to extend the territory in which it could provide natural gas service through the operation of gas plant.  It is noteworthy that the Commission's form application used in that proceeding relates to an application under RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  for a certificate of public convenience and necessity "to operate a gas plant for hire."
  Similarly in Docket UG-021031, the Commission granted Puget Sound Energy's application to extend the area within which it could operate gas plant for hire.

CMS's attempt to find support for its position based on Cascade's application in Docket UG-001119 also falls flat.  In that docket, Cascade initially applied for a certificate to provide certain services with regard to customer-owned piping in an area of Grant County.  CMS states that the Commission's final order in that docket "establishes that Cascade must seek a new certificate of public convenience and necessity even though the new extra-territorial service would not involve either the construction or operation of 'gas plant.'"  CMS Motion at 15-16.  The Commission's final order stands for no such thing.  Even though Cascade initially applied for a certificate to provide the referenced services outside its existing territory, Cascade later filed a petition for a determination that Cascade did not require a certificate to provide those services.  Exhibit 24.  A review of the pleadings in that proceeding establishes that the central contested issue was whether the services Cascade proposed to provide involved the operation of gas plant.  See briefs of Commission Staff, Cascade, Avista, and NWIGU and First Supplemental Order Denying Summary Determination, dated January 19, 2001, at 4-7 (this order is not found on the Commission's website and a copy is attached as Exhibit A hereto).

The Commission treated Cascade's petition in UG-001119 as a motion for summary determination, and denied Cascade's motion and the cross-motions of the other parties, finding that there was a question of fact as to whether Cascade was "proposing to operate a gas plant for hire."  Exhibit A at 7.  The Commission noted that one of the listed services that Cascade proposed to provide was "Operation and maintenance of customer-owned piping system."  Id.  The Commission decided that whether Cascade required a certificate to provide the services depended upon whether Cascade would be operating gas plant for hire.  
The Commission's final order in that case accepted the settlement agreements of the parties and granted a revised application that sought a certificate for a narrow area encompassing only the right-of-way of the customer-owned pipeline that gave rise to the initial application.  That final order noted, however, that "the settlement agreement and petition represent a negotiated settlement in the public interest for the sole purpose of settlement.  The parties do not waive any right to assert any position in any other proceeding before the Commission."  Order Accepting Settlement Agreements; Granting Revised Application, Docket UG-001119 (March 30, 2001) at 3.  Given the basis of the Commission's previous order denying summary determination and the fact that the final order was based upon settlement agreements, the Commission's final order in that docket certainly does not establish that Cascade is required to obtain a certificate if it is providing services that do not involve the operation of gas plant.
CMS's discussion of Docket UG-001119 is ultimately irrelevant because the Commission's order in subsequent Docket UG-020632 puts to rest CMS's argument that Cascade requires a certificate to provide services that do not involve the operation of gas plant.  Cascade applied in that case for a declaration that a certificate of public convenience and necessity is not required for Cascade to provide services assisting customers with the safe operation of their gas piping systems throughout the state, the same services that were addressed in Docket UG-001119.  Order Holding That a Certificate of Public Convenience and Necessity Is Not Required, Docket UG-020632 (June 18, 2002) at 1.  After Cascade agreed to remove a reference to "operation" of customer-owned piping – the same phrase that concerned the Commission in Docket UG-001119 – the Commission agreed that Cascade did not require a certificate to provide the referenced services throughout the state, and issued the order to that effect.  Id. at 1.  Consistent with its previous decisions, the Commission held that a certificate was not required because Cascade would not be "operating" any gas plant.  CMS construes the order far too narrowly when it argues that the order is simply based on the fact that Cascade would be entering "nothing more than consulting contracts."  CMS Motion at 15, n.5.  This order completely refutes CMS's argument that Cascade must obtain a Commission certificate under RCW 80.28.190 TA \l "RCW 80.28.190" \s "RCW 80.28.190" \c 2  where it is only providing services, but not operating gas plant, outside its certificated territory.
Cascade is not required to obtain a Commission certificate to sell gas to customers located outside its certificated utility territory because such sales do not involve Cascade's operating any gas plant outside its certificated territory, any more than CMS's sales involve the operation of gas plant.  CMS pled in its Complaint that it "does not own any 'gas plant.'"  Complaint, ¶ 5.  CMS and Cascade are in precisely the same situation when they sell gas to customers outside Cascade's certificated service territory.  Just like CMS, Cascade's sales do not involve the operation of gas plant and Cascade is not required to obtain a Commission certificate to make such sales.
IV. THE RELIEF THAT CMS REQUESTS IS NEITHER WARRANTED NOR AUTHORIZED
A. The Commission Should Not Declare Existing Contracts Void Because That Would Harm Cascade's Customers
As part of its requested relief, CMS asks the Commission to declare that Cascade's existing contracts with its gas sales customers are void.  The Commission should deny this relief because Cascade has done nothing wrong.  Moreover, Cascade pointed out in its opening brief that this would harm those customers by requiring them to enter new gas supply arrangements in the middle of the winter heating season.  NWIGU also recognized in its initial brief that declaring customer contracts void at the peak of the winter heating season would subject those customers to increased gas costs by forcing them back into the market.  NWIGU's Initial Brief at 2.  Nevertheless, CMS asks the Commission to void these existing contracts, but to hold Cascade's customers harmless from such a ruling.  CMS Motion at 28, n.8.  CMS does not explain how the Commission can or should do that, and simply relegates that comment to a footnote.  While NWIGU does not advocate that the Commission should grant CMS any relief, it joins CMS by stating that if the Commission does grants CMS relief, "it should be at the cost of Cascade's shareholders and not its customers."  NWIGU's Initial Brief at 2.  
The only way that the Commission could hold Cascade's customers harmless from increased gas costs due to the Commission's voiding their existing gas supply contracts would be to require Cascade to bear those increased costs.  There is no basis for ordering such drastic relief, especially where there is no evidence in the record to quantify the amount of such relief or to assess its impact on Cascade's operations.  Additionally, granting such relief would be equivalent to ordering Cascade to pay damages to these customers, who are not even parties to this proceeding, which is beyond the Commission's statutory authority.  

RCW 80.04.440 TA \l "RCW 80.04.440" \s "RCW 80.04.440" \c 2  makes a public service company who violates any law liable to the persons affected for all loss, damage, or injury caused thereby; however, it also requires that an action to recover such damages be brought in court by the injured person.  CMS's claim that the Commission order Cascade's shareholders to bear the financial burden of an order voiding existing gas supply contracts is inconsistent with the requirements of RCW 80.04.440 TA \l "RCW 80.04.440" \s "RCW 80.04.440" \c 2  in two separate respects.  First, it asks the Commission to award damages, whereas the legislature has delegated that responsibility to the courts.  Second, it requires such actions to be brought by the injured parties.  No customer has brought a claim against Cascade relating to these sales.  In addition, there is no evidence on which the Commission could base an award of damages.  The Commission should deny CMS's claim that the Commission void contracts at Cascade's expense.
B. The Commission Should Not Impose Penalties on Cascade 
CMS also asks the Commission to impose penalties on Cascade under RCW 80.04.380 TA \l "RCW 80.04.380" \s "RCW 80.04.380" \c 2  and 80.04.385 TA \l "RCW 80.04.385" \s "RCW 80.04.385" \c 2 .  CMS Motion at 24.  There is no basis for an award of penalties in this case, as Cascade has not violated any statute or any rule, order, or requirement of this Commission.  Even if CMS had proven such a violation, penalties are not automatic and would not be appropriate in this case.  
The Commission has established seven factors to consider in connection with awarding penalties.
  CMS neither cites nor addresses these factors, nor does it offer any evidence that would allow the Commission to apply these factors.  Examination of these factors would not favor imposition of a penalty.  The evidence shows that, at all times, Cascade made its unbundled gas sales in full compliance with all Commission requirements.  Furthermore, at all times, Cascade was open and above board in connection with these sales, and fully informed the Commission of its activities.  Cascade provided the Commission with all required reports and information, and fully responded to all requests for information from Commission Staff.  Exhibit 20 at 18.  No customer has ever complained to the Commission about these sales, and CMS's Complaint is the first time any party has complained to the Commission about these sales.  The Commission should not impose penalties simply because Cascade has relied both upon state and federal authority for its various activities.  See  Verizon Northwest, Inc. v. WorldCom, Inc. et al., 61 Fed. Appx. 388, 2003 WL 1827229 at *4 (9th Cir. 2003) TA \l "Verizon Northwest, Inc. v. WorldCom, Inc. et al., 61 Fed. Appx. 388, 2003 WL 1827229 at *4 (9th Cir. 2003)" \s "Verizon Northwest, Inc. v. WorldCom, Inc. et al., 61 Fed. Appx. 388, 2003 WL 1827229 at *4 (9th Cir. 2003)" \c 1  (copy attached as Exhibit B) (holding that the Commission was arbitrary and capricious in imposing penalties simply because Verizon took inconsistent positions).  Imposition of penalties is not justified.  
CMS asks the Commission to impose penalties under RCW 80.04.380 TA \s "RCW 80.04.380"  and 80.04.385 TA \s "RCW 80.04.385" .  The Commission does not have authority to award penalties under either RCW 80.04.380 TA \s "RCW 80.04.380"  or 80.04.385 TA \s "RCW 80.04.385"  in this case.  The penalties authorized by these sections are available only pursuant to the procedures established in RCW 80.04.400 TA \l "RCW 80.04.400" \s "RCW 80.04.400" \c 2 .  RCW 80.04.400 requires that an action to recover penalties must be brought in the name of the state of Washington and in Superior Court.  This proceeding is neither brought by the state nor is it in court.  The Commission cannot impose penalties under RCW 80.04.380 TA \s "RCW 80.04.380"  or 80.04.385 TA \s "RCW 80.04.385"  in this case.
  In addition, RCW 80.04.385 TA \s "RCW 80.04.385"  plainly does not apply in this case.  That statute authorizes penalties against officers, agents, and employees of a public service company.  CMS has not named any such person in its Complaint, and there is no basis in the record to award penalties against any officer, agent, or employee of Cascade, even if penalties were warranted, which they are not. 

C. The Commission May Not Award CMS Attorneys' Fees

CMS also requests that the Commission award it attorneys' fees and costs incurred in this action.  CMS Motion at 29.  This relief is not requested in CMS's Complaint.  CMS is not entitled to an award of attorneys' fees and costs even if it prevails in this action.  CMS cites no authority pursuant to which the Commission may award attorneys' fees and costs, for there is none.  "Washington follows the American rule that a prevailing party normally does not recover its attorney fees."  Dempere v. Nelson, 76 Wn.App. 403, 406, 886 P.2d 219 (1994) TA \l "Dempere v. Nelson, 76 Wn.App. 403, 886 P.2d 219 (1994)" \s "Dempere v. Nelson, 76 Wn.App. 403, 886 P.2d 219 (1994)" \c 1 .  Attorney fees are properly awarded only if specifically authorized by a contract, statute, or recognized equitable ground.  Bowles v. Dep't of Retirement Sys., 121 Wn.2d 52, 70, 847 P.2d 440 (1993) TA \l "Bowles v. Dep't of Retirement Sys., 121 Wn.2d 52, 847 P.2d 440 (1993)" \s "Bowles v. Dep't of Retirement Sys., 121 Wn.2d 52, 847 P.2d 440 (1993)" \c 1 ; Painting & Decorating Contractors of Am., Inc. v. Ellensburg Sch. Dist., 96 Wash.2d 806, 815, 638 P.2d 1220 (1982) TA \l "Painting & Decorating Contractors of Am., Inc. v. Ellensburg Sch. Dist., 96 Wash.2d 806, 638 P.2d 1220 (1982)" \s "Painting & Decorating Contractors of Am., Inc. v. Ellensburg Sch. Dist., 96 Wash.2d 806, 638 P.2d 1220 (1982)" \c 1 ; Seattle Sch. Dist. 1 v. State, 90 Wash.2d 476, 540, 585 P.2d 71 (1978) TA \l "Seattle Sch. Dist. 1 v. State, 90 Wash.2d 476, 585 P.2d 71 (1978)" \s "Seattle Sch. Dist. 1 v. State, 90 Wash.2d 476, 585 P.2d 71 (1978)" \c 1 .  CMS cites no statute or other ground that would justify an award of attorneys' fees, even if the Commission were authorized to make such an award.  If any party were entitled to an award of attorneys' fees, it is Cascade for being required to defend a baseless Complaint.
V. CONCLUSION

For the foregoing reasons, as well as those asserted in the memorandum in support of Cascade's motion for summary determination, the Commission should deny CMS's motion for summary determination, and grant Cascade's motion.
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� As reflected in the Prehearing Conference Order dated September 18, 2006, at 4, CMS did not request any discovery in this case and agreed with Cascade that the Commission should decide this case based upon cross-motions for summary determination.


� In any event, the Commission can and routinely does address issues of cross-subsidization by making appropriate adjustments in rate cases.  There is no reason for the Commission to be concerned about these allegations in this proceeding.


� All references to "Exhibits" in this memorandum are to exhibits to the Stipulated Facts, unless otherwise indicated.


� CMS again overstates its case when it asserts that Cascade was "told, personally, by the U.S. Court of Appeals for the Tenth Circuit that the Natural Gas Act simply did not apply to retail sales by an LDC such as Cascade."  CMS Motion at 20.  The issue presented in Cascade Natural Gas Corp. v. F.E.R.C., 955 F.2d 1412, 1417 (10th Cir. 1992)� TA \l "Cascade Natural Gas Corp. v. F.E.R.C., 955 F.2d 1412 (10th Cir. 1992)" \s "Cascade Natural Gas Corp. v. F.E.R.C., 955 F.2d 1412 (10th Cir. 1992)" \c 1 �, was whether FERC has jurisdiction over the construction of bypass pipelines, not whether FERC has jurisdiction over retail sales of gas.


� This document and the others referenced in this section, unless otherwise noted, are available on the Commission's website.


� As discussed in the Commission's order, NWIGU joined Cascade in arguing that Cascade did not require a certificate because it proposed to provide services but not to own or operate gas plant in that area of Grant County.  Exhibit A at 5.


� In MCImetro Access v. U S WEST, Inc., Docket No. UT-971063 (Feb. 10, 1999)� TA \l "MCImetro Access v. U S WEST, Inc., Docket No. UT-971063 (Feb. 10, 1999)" \s "MCImetro Access v. U S WEST, Inc., Docket No. UT-971063 (Feb. 10, 1999)" \c 1 �, the Commission articulated seven factors to guide its decision whether to impose penalties:  whether (1) the offending conduct was associated with new requirements, (2) the offending party should have known its conduct constituted a violation, (3) the conduct was gross or malicious, (4) repeated violations occurred, (5) the Commission previously had found violations, (6) the offending conduct improved, and (7) remedial steps were undertaken.  MCIMetro, Docket No. UT-971063, ¶ 158.  See also Washington Utilities and Transportation Commission v. Electric Lightwave, Inc., Docket Nos. UT-001532 and UT-001533 (March 19, 2001)� TA \l "Washington Utilities and Transportation Commission v. Electric Lightwave, Inc., Docket Nos. UT-001532 and UT-001533 (March 19, 2001)" \s "Washington Utilities and Transportation Commission v. Electric Lightwave, Inc., Docket Nos. UT-001532 and UT-001533 (March 19, 2001)" \c 1 �.


� RCW 80.04.405� TA \l "RCW 80.04.405" \s "RCW 80.04.405" \c 2 � does authorize the Commission to impose penalties in a lower amount than RCW 80.04.380� TA \s "RCW 80.04.380" � or 80.04.385� TA \s "RCW 80.04.385" �; CMS has not requested penalties under RCW 80.04.405� TA \s "RCW 80.04.405" �.
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