PUBLIC VERSON

BEFORE THE WASHINGTON STATE UTILITIESAND TRANSPORTATION
COMMISSION

In the Matter of the Investigation Into

U S WEST Communications, Inc.'s Compliance
with Section 271 of the Telecommunications Act
of 1996

In the Matter of U S WEST Communications,
Inc.'s Statement of Generdly Available Terms
Pursuant to Section 252(f) of the
Telecommunications Act of 1996.

N N N N N N N N

Docket No. UT-003022

Docket No. UT-003040

QWEST’SBRIEF IN SUPPORT OF ITS SHOWING OF COMPLIANCE WITH THE
TRACK A ENTRY REQUIREMENTSOF 47 U.S.C. § 271(c)(1)(A) AND THE
PUBLIC INTEREST TEST OF 47 U.S.C. § 271(d)(3)(C)

John L. Munn, #30672

Qwest Corporation

1801 Cdlifornia Stret, 49™" Floor
Denver, CO 80202

(303) 672-5823

LisaA. Anderl (WSBA #13236)
Qwest Corporation

1600 7th Avenue, Room 3206
Seettle, WA 98191

(206) 345-1574

Attorneys for Qwest Corporation



PUBLIC VERSON

TABLE OF CONTENTS
INTRODUGCTION ....oouiiiiiieieistesieieie ettt esae e se e e sessesae e esestesesessesseneesessessesessesseneasensens 1
l. QWEST HAS SATISFIED ALL OF THE TRACK A
REQUIREMENTS. ...ttt sttt st sn s 3
A. Qwest Has Entered into One or More Binding Agreements
That Have Been Approved Under Section 252...........cccceeveeeeveeneeiieseennns 4
B. Qwest Provides Access and Interconnection to Unaffiliated
Competing Providers of Telephone Exchange Service. ........cccceevveviveneenee. 5
C. Unaffiliated Competitors Are Providing Telephone
Exchange Service to Residential and Business Subscribers. .................... 15
D. Competitors Are Providing Telephone Exchange Service
Either Exclusvely over Their Own Teephone Exchange
Service Facilities or Predominantly over Their Own
Teephone Exchange Service Facilitiesin Combination
WITH RESAIE. ... e 16
1. QWEST ' SENTRY INTO THE INTERLATA MARKET IN
WASHINGTON IS CONSISTENT WITH THE PUBLIC
INTEREST, CONVENIENCE, AND NECESSITY. ..occeireieinenierieesie e 21
A. Qwedt’s Application Is Congistent with Promoting
Competition in Both the Loca and Long Distance Markets
L IAVZ= S 11 0T | (o] o TSRS 22
B. Qwest Has Provided Adequate Assurances That Its Local
Exchange Market Will Remain Open to Competition After
SECtioN 271 APPIOVEAL. ......eovieie ettt ae e nne s 28
C. No Intervenor Has Demongtrated That There Are Any
“Unusud Circumstances’ That Would Make Long
Distance Entry Contrary to the Public Interest. .........cccoovevveeevvcceveene, 30
CONGCLUSION ...ttt sttt sesbesa et be e esesbesseseesesseneesensenseseesesseneesensens 47



PUBLIC VERSON

TABLE OF CHARTS

Egtimated Comptitive Bypass Lines in Service (as of March 2001)

(Ported NUmMber Method).........co.eoiiieieece ettt e e e sne e 24
Estimated Compstitive Bypass Linesin Service (as of March 2001)

(I ST 001611, =t o ) PSSR 25
Comparison of Ported Number/LIS Trunk Estimation Methods

(Expressed as a Percent) (as 0f March 200L1)........ccceeeeiieieieerie e se e see et eee e sne e 25
CLEC Market Share Estimates (as of March 2001): Ported Number Method ...........ccceevevienee 31
CLEC Market Share Estimates (as of March 2001): LIS Trunk Method ..........cccceevviieiieiieennne 32



PUBLIC VERSON

INTRODUCTION
Qwest Corporation (“Qwest”) submits this brief to demondrate that it has complied with

the requirements of 47 U.S.C. 88 271(c)(1)(A) and 271(d)(3)(C) in the State of Washington. The
former section of the Act (the“Track A requirements’) requires Qwest to demondrate that it has
sgned binding interconnection agreements with one or more facilities-based competitor — a
category that includes competitors leasing unbundled network eements from Qwest — that
collectively are providing telephone exchange service to business and residentia customersin
Washington. Thelatter section (the “public interest requirements’) requires Qwest to show that
it has opened itsloca exchange market and has provided adequate assurances that the market
will remain open in the future, making the grant of its gpplication consstent with the public
interest. The Federd Communications Commisson (“FCC”) has found that compliance with the
fourteen-point competitive checklist is a sirong indicator that the market is now open, and the
presence of a performance assurance plan provides “ probative evidence’ that the market will
remain open after grant of the application.: Despite the relentless efforts of intervenors, the FCC
has never found any “unusua circumstances’ that warrant a determination that a section 271
gpplication isinconsgstent with the public interest.

Both sections of the Act require Qwest to show that it has taken those actions within its
control to enable competitors to enter its markets, if they so choose. Nothing in the Act or the
FCC orders implementing the Act requires Quwest to ensure that its competitors actualy enter
any particular ssgment of the market on any given scale, or to guarantee that the individua
business plans of competitive loca exchange carriers (“*CLECS”) will turn a profit or satisfy
prospective lenders or investors. Asthe FCC has emphasized:

[PJursuant to section 271(c)(2)(B) [the competitive checkligt], the
Act providesfor long distance entry even where thereisno
fadilities-based competition satisfying section 271(c)(1)(A) [Track
A]. Thisunderscores Congress desire to condition gpprovd solely
on whether the applicant has opened the door for locd entry

! Memorandum Opinion and Order, Application by Bell Atlantic New Y ork for Authorization Under Section
271 of the Communications Act To Provide In-Region, InterLATA Service in the State of New York, 15 FCC Rcd
3953 111 422-23, 429 (1999) (“Bell Atlantic New Y ork Order”), aff’d sub nom. AT&T Corp. v. FCC, 220 F.3d 607
(D.C. Cir. 2000).
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through full checklist compliance, not on whether competing LECs
actually take advantage of the opportunity to enter the market.?

According to the FCC, “compliance with the competitive checklist is, itsdf, a strong indicator
that long distance entry is consistent with the public interest,” snce it demongtrates that the Bell
Operating Company (“BOC”) has laid the preconditions for CLEC entry, regardless of whether
the CLECs have chosen to enter.

Through its testimony, Qwest has demonstrated by a“ preponderance of the evidence'™
that it has satisfied the Track A requirements and — assuming the Washington Utilities and
Trangportation Commission (the “ Commisson”) finds in other workshops in this proceeding that
Qwest has complied with the competitive checklist and adopted an adequate performance
assurance plan — that its entry into the long distance market would serve the public interest.
With respect to the Track A requirements, Qwest demonstrated thet it has signed binding
interconnection agreements with multiple carriers that are collectively providing telephone
exchange service for afee to busness and resdential customersin Washington using their own
facilities or network elements leased from Qwest. And with respect to the public interest te<t,
Qwest demondtrated that there are no “unusud circumstances’ in Washington that would
overcome the checklist compliance’ s * strong indication]” that Qwest’ s markets are now open,
or the performance assurance plan’s “probative evidence’ that those markets will stay open after
entry. In both cases, Qwest made exactly the type of showing that the FCC hasrequired inits
recent orders granting BOC agpplicationsfor interLATA authority.

The CLECs have not attempted to rebut these showings directly. Indeed, they
give no more than lip service to the FCC orders defining the Track A and public interest
requirements. Insteed, they have — in direct defiance of those orders— urged this Commission
to impose CLEC market share, geographic scope, and CLEC profitability tests that the FCC has

2 Id. at 427 (emphases added).

8 Id. at §1422.

4 Id. at 148 (“[W]ereiterate that the BOC needs only to prove each element by ‘a preponderance of the
evidence,” which generally means ‘ the greater weight of the evidence, evidence which is more convincing than the
evidence which isoffered in oppositiontoit.””). Asthe FCC has represented to the D.C. Circuit, “the burden of

proof imposed on a BOC under section 271 does not require the BOC to produce evidence that eliminates all doubt
intherecord.” Brief of Appellee, Sprint CommunicationsL.P. v. FCC, No. 01-1076 (D.C. Cir. filed June 14, 2001).
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expressly rgected. They have aso used thisworkshop as a platform for demanding a grab-bag
of regulatory requirements, such as access charge adjustments and structural separation, that the
FCC has never required as a condition of section 271 gpprova. Findly, the CLECs atempt to
blame Qwest for factors that are entirely beyond its control, such as the capital markets turning
sour on CLECS' business plans and the inherent difficultiesin entering dispersed and rurd
markets. Qwest respectfully asks the Commission to find that Qwest has met dl the
requirements that the FCC has established and rgect the CLECS attempts to invent new ones.

l. QWEST HAS SATISFIED ALL OF THE TRACK A REQUIREMENTS.
The Track A provision, 47 U.S.C. 8§ 271(c)(1)(A), States asfollows:

(A) PRESENCE OF A FACILITIES-BASED COMPETITOR. —
A Bédl operating company meets the requirements of this
subparagraph if it has entered into one or more binding agreements
that have been gpproved under section 252 ... specifying the terms
and conditions under which the Bell operating company is
providing access and interconnection to its network facilities for

the network facilities of one or more unaffiliated competing
providers of telegphone exchange service (as defined in section
153(47)(A) ... but excluding exchange access) to resdentia and
business subscribers. For the purpose of this subparagraph, such
tel ephone exchange service may be offered by such competing
providers either exclusively over their own telephone exchange
service facilities or predominantly over their own telephone
exchange sarvice fadilities in combination with the resdle of the
telecommunications services of another carrier.

The FCC has interpreted this language to require a BOC to demonstrate four things: (1) that it
has one or more binding agreements with CLECs that have been approved under section 252 of
the Act; (2) that it provides access and interconnection to unaffiliated competing providers of
telephone exchange sarvice; (3) that these competitors collectively provide telephone exchange
service to resdential and business subscribers; and (4) that these competing providers offer
telephone exchange sarvice ather exclusively or predominantly over their own telephone service
facilities (which include the unbundled network dements (“UNES’) they lease from Qwest) in

combination with resdles Qwest addresses each of these requirements in turn.

5 See Memorandum Opinion and Order, Application of Ameritech Michigan Pursuant to Section 271 of the
Communications Act of 1934, as amended, To Provide In-Region, InterLATA Servicesin Michigan, 12 FCC Rcd
20543, 20577-99 1111 62-104 (1997) (“ Ameritech Michigan Order”).
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A. Qwest Has Entered into One or M ore Binding Agreements That Have Been
Approved Under Section 252.

To stisfy the first dement of Track A, an applicant must demondirate by a
preponderance of the evidence that it has “entered into one or more binding agreements that have
been approved under section 252 ... specifying the terms and conditions under which the Bell
operating company is providing access and interconnection to its network facilities”® Section
252 of the Act in turn lays out the procedures and standards by which state commissions arbitrate
and approve BOC-CLEC interconnection agreements. The FCC has affirmed that agreements
approved by a state commission pursuant to section 252 are “binding” within the meaning of
Track A in that they define the obligations of each party — specificaly, the “rates, terms, and
conditions under which the [BOC] will provide access and interconnection to its network
facilities”” The FCC has dso made clear that individua state-approved agreements need not
address every single one of the checklist items enumerated in section 271(c)(2) in order to count
for Track A compliance: “[W]efind nothing in section 271(c)(1)(A) that requires each
interconnection agreement to include every possible checklist item, even those that a new entrant
has not requested, in order to be a binding agreement for purposes of section 271(c)(1)(A).”® No
party has challenged Qwest’s compliance with this requirement.

Qwest has shown, in full compliance with thisfirst prong of Track A, that as of March
31, 2001, Qwest had entered into 81 binding and approved wireline interconnection agreements
in Washington pursuant to section 252 of the Act.* Ancther 33 interconnection agreements
(including wirdline, resale, wireless, paging, and EAS agreements) were awaiting Commisson
approva as of the same date.* In addition to these interconnection agreements with individud
cariers, Qwest has submitted a comprehensive Statement of Generally Available Terms and
Conditions (“SGAT”) pursuant to 47 U.S.C. § 252(f) that contains terms, conditions, and prices

47U.SC. 8 271(c)(1)(A).
Ameritech Michigan Order at 1 72.
Id.

o See Direct Testimony of David L. Teitzel on Behalf of Qwest Corporation Re: Public Interest and Track A
(May 16, 2001), In the Matter of the Investigation into Qwest Corporation’s Compliance with § 271(c) of the
Telecommunications Act of 1996, Docket No. UT-003022 (“Teitzel Direct”), Exhibit 1055T at 11, 12; seeaso
Exhibit 1059. Qwest has aso concluded another 59 approved resale, wireless, paging, and EAS agreements. Id.

10 SeeExhibit 1059.

© N o
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aoplicable to the provision of al aspects of interconnection, including al checklist items®* The
FCC has acknowledged that SGATsimpose binding lega obligations on aBOC just as
individua interconnection agreements do, and has held that SGATSs can also be used to
demondirate compliance with section 271, evenin a Track A gpplication.? Findly, asnoted in
David L. Tatzd’ s direct tesimony, the Commission has dso gpproved Qwest’ s resdle tariff,
which contains terms, conditions, and prices applicable to the provision of network
interconnection, access to unbundled network elements, ancillary network services, and
telecommunications services available for resdein Washington.

Qwest should therefore be deemed in full compliance with the first prong of 47 U.S.C.
8§ 271(c)(1)(A).

B. Qwest Provides Access and I nter connection to Unaffiliated Competing
Providersof Telephone Exchange Service.

Track A requiresthat an gpplicant provide access and interconnection to “one or
more unaffiliated competing providers of telephone exchange service.”* The FCC has
determined that a CLEC qualifies as a* competing provider” so long asit provides service
“‘*somewherein the state” — not necessarily throughout the state (or the BOC's service
territory) asawhole* Asthe Ameritech Michigan Order notes, the Act does not condition BOC
entry into long distance upon CLECs having achieved a ubiquitous presence throughout a state;
both the House of Representatives and the Senate explicitly rejected amendments that would

have imposed such geographic scope requirements* The FCC has declared unequivocdly that it

11 SeeTeitzd Direct, Exhibit 1055T at 12:13-18.

2 SeeBell Atlantic New York Order at 20 (“[ T]he Commission must consult with the relevant state
commission to verify that the BOC has one or more state approved interconnection agreements with afacilities-
based competitor, or astatement of generally available terms and conditions (SGAT), and that either the
agreement(s) or general statement satisfy the ‘ competitive checklist.””). Seealso Memorandum Opinion and Order,
Application by SBC Communications Inc., Southwestern Bell Telephone Company, and Southwestern Bell
Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the
Telecommunications Act of 1996 To Provide In-Region, InterLATA Servicesin Texas, 15 FCC Red 18354 11
(2000) (“SBC Texas Order”) (illustrating use of an SGAT — in thisinstance, an SBC SGAT known as T2A — to
test compliance with the checklist requirements, rather than individual agreements).

18 SeeTeitze Direct, Exhibit 1055T at 12:18 to 13:4.

47 U.S.C. 8§ 271(c)(1)(A) (emphasis added).

5 Ameritech Michigan Order at § 76 (quoting H.R. Rep. No. 104-204, at 77 (1995)) (emphasisin original).

* Id.a 176 & n.170.
-5-
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“do[es] not read section 271(c)(1)(A) to require any specified level of geographic penetration by
acompeting provider.”

Nor must a CLEC gain any minimum market share before it may be deemed a
“competing provider[].”** Track A does not encompass a CLEC market share test, and afinding
of Track A compliance would not require or entall any finding that a certain level of competition
exigts on the ground in Washington. The FCC has spoken plainly on this point aswdl: “We
have never required, however, an applicant to demondtrate that it processes and provisons a
substantid commerciad volume of orders, or has achieved a specific market share inits service
areq, as a prerequisite for satisfying the competitive checklist.”** The Senate specificaly rejected
language that would have required the BOC to prove that there are CLECs in operation thet are
“capable of providing asubstantial number of business and residentia customers’ with service®
FCC Chairman Powell has recently emphasized that neither Track A, the public interest
requirement, nor any other part of section 271 imposes the type of market share test that the
CLECs have urged in this workshop:

Some of the criticswish it was a market sharetest. And | won't
even opine on whether that’s good or bad, but | know that was
expresdy reected by the Congress. It doesn't say if there aren't
more than 10% of people in the market don’t approve them.
That'sjust not what 271 says. And | know that’swhat alot of
peoplewishit said. But it doesn't.

Therefore, the Track A requirement is not arequirement that a certain level of competition exists

in Washington. Aslong as CLECs are “serving more than a de minimis number of end-users for

Yoo d. at 776.

8 |d. at 777 (explaining that Congress considered and rejected language that would have imposed a “ market
share” requirement in section 271(c)(1)(A)); see also Memorandum Opinion and Order, Joint Application by SBC
Communications, Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services,
Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region, InterLATA Servicesin Kansas and
Oklahoma, CC Docket No. 00-217, FCC 01-29 (rel. Jan. 22, 2001) at 1 268 (“ SBC Kansas/Oklahoma Order”).

¥ SBC Kansas/Oklahoma Order at n.78 (emphasis added) (explaining that Congress considered and rejected
language that would have imposed a“ market share” requirement in section 271(c)(1)(A)).

2 Ameritech Michigan Order at 76 & n.170 (quoting 141 Cong. Rec. S8319-26 (daily ed. June 14, 1995))
(emphasisin original).

2 “pPowell Defends Stance on Telecom Competition,” Communications Daily, May 22, 2001, Vol. 21, No. 99
(2001 WL 5053238).
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afeein ther respective sarvice aress” the FCC will “find that each of these carriersis an actua
commercid dternative to the BOC” aufficient for the Track A requirement.

Qwest hasfully stisfied this element of Track A, afact that no party has attempted to
dispute. Confidentid Exhibit 1056C provides a comprehengve list of the unaffiliated CLECs
thet are active in Washington, with information regarding the type of facilities and services that
each CLEC is purchasing from Qwest. This chart shows exactly what UNES, LIS trunks, resde,
and other interconnection services and facilities esch CLEC was purchasing from Qwest as of
April 30, 20012

Thefollowing summary, drawn in large messure directly from David L. Tetzd’'sMay
16, 2001, direct testimony* and the partial CLEC responses to Qwest’ s discovery requests that
Qwest has received to date, demondtrates that Qwest' s competitors are in fact providing
fadlities-based (including UNE-based) competition in Washington. The CLECs described
below are fully operational and are providing service for afee to cusomers®

Inal, asof March 2001, Qwest had leased 58,782 unbundled loopsto CLECsin
Washington, and Washington CLECs provided an estimated 66,987 access lines to customers
through full facilities bypass on that date (60,288 business and 6,699 residential) and another
66,265 access lines viaresale, for atotal of 192,034 CLEC access lines relevant for purposes of
Track A.»

1 WorldCom. WorldCom acknowledged in its response to Qwest’ s data
request that it [CONFIDENTIAL DATA BEGINS: XXXXXXXXXXXXXX XXX XXX XX
XXXXX XXXXXXXXXX CONFIDENTIAL DATA ENDS] in Washington usng a

2 Ameritech Michigan Order at 78. To be clear, no particular amount of competition isrequired to comply with
Track A. SeeBell Atlantic New York Order at 427. However, in Washington there are actually many CLECs
providing service to more than a de minimis number of customers.

3 SeeConfidential Exhibit 1056C (revised June 29, 2001).

2 Seegenerdly Teitzel Direct, Exhibit 1055T at 16:6 to 32:12.

% See Transcript of Workshop Proceedings, In the Matter of the Investigation into U S West Communications,
Inc.’s Compliance with Section 271(c) of the Telecommunications Act of 1996, Docket No. UT-003022, July 16,

2001 (“7/16/01 Tr.”), at 4818:5-9 (“[W]e show specific CLECs with interconnection agreementsin place and only
those CLECswho are currently purchasing services from Qwest.”) (testimony of David L. Teitzel).

% SeeConfidential Exhibit 1058C. The ported number methodology used to estimate the number of accesslines
provided through full facilities bypassis discussed below in Section |.D, see infratext accompanying notes 99-106.
Additionally, the LIS trunk methodol ogy discussed infra produces a higher estimate of CLEC full facilities bypass
accesslines.
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combination of its own facilities and unbundled network eements? While WorldCom stated that

it does not keep track of the total number of businesslines it provides via facilities-based
competition, it did report that it provided services over [CONFIDENTIAL DATA BEGINS:
XXXX CONFIDENTIAL DATA ENDS] totd crcuits (induding lines and trunks) through a
combination of its own facilities and specid access facilities leased from Qwest in Washington

asof May 31, 2001.¢ Of that total, WorldCom provided [CONFIDENTIAL DATA BEGINS:
XXXX XX XXX XX XX XXX XXX XXX XX XXXX XXX XKXXXXXXXXXX CONFIDENTIAL
DATA ENDS] business cusomers via facilities-based competition as of the same date.

WorldCom has traditionally targeted large businesses for voice and data services,
including long distance, locd, high capacity, and data* In Washington, WorldCom hasan
operationd loca voice network in Kirkland and Sesttle, and an operationa data network in
Sesttle cgpable of providing ATM and Frame Relay services, Internet protocol, and DSL.*  As
of April 2000, WorldCom had more than 370 tota fiber milesin the Seettle- Tacoma
metropolitan area.*

WorldCom has aso strengthened its position in severd respectsin the last few years.
WorldCom acquired Brooks Fiber in 1997, enabling it to add 44 locdl facilities-based networks
to its portfolio, and received FCC gpprova for its $37 billion merger with MCI in September
1998.% In August 2000, the company announced that it had filed itsfirst round of applications
for authority to offer broadband fixed wireless services in more than 60 markets nationwide*
Findly, WorldCom recently strengthened its ability to offer web-hosting and applications

27 See Responses of WorldCom, Inc. to Qwest’s Second Set of Informal Discovery, In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271 (c) of the Telecommunications Act of
1996, Docket No. UT-003022, Confidential Exhibit 1069C, at Attachment A.

%z d,
% d.
30 SeeTeitzd Direct, Exhibit 1055T at 25:7-8.

% |d. at 25:9-12, 26:1-2 (citing CLEC Report 2001, New Paradigm Resources Group, Inc., (*CLEC Report
2001")).

%2 |d. at 26:3-4 (citing April 2000 U SWEST MIDS Report, Seattle-Tacoma M SA “ State of Competition”).
3 |d. at 25:2-6 (citing CLEC Report 2001).
% |d. at 26:10-12.
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sarvices with its acquigition of Intermedia, thus giving WorldCom a controlling interest in Digex,
aleading provider of those services®
2. AT&T. AT&T has moved boldly into the cable telephony market in

recent years and is currently one of the largest CLECsin Washington.®* AT&T's$11.3 hillion
takeover of Teleport Communications Group, approved by the FCC on July 23, 1998, provided
AT&T with direct access to facilities-based loca exchange and high capacity marketsin Sesttle
and other mgor urban centers around the country.®” AT&T has stated that the merger will enable
it to sdll packages of locd, long distance, and data communications to businesses.®

AT&T Broadband is currently providing cable telephony in a number of locations
throughout Washington, including West Sesttle, Tacoma, |ssaquah, and Vancouver. In
southwest Washington, at least 500,000 customers now have a choice between Qwest and AT& T
for locd tdlephone service® And AT&T has publicly stated that every home in Clark County
with accessto AT& T’ s cable service will dso have accessto AT& T’ sloca phone service by the
end of 2001 AT&T slocd sarviceis presently availablein athird of the 180,000 homesin
Clark County that have access to cable service, including the Vancouver, Camas, and Washougd
areas* AT&T isdsoin the process of upgrading its cable systems in Seettle, Kirkland, Bothell,
Centrdia, and Woodinville? and is offering locd digita telephone servicesin Kentin
competition with Quwest.*

According to the New Paradigm Resources Group, AT& T has operationd loca voice

networks in Bellingham, Sesttle, and Spokane, with aloca voice network planned for Tacoma*

¥ |d. at 26:12-15.

% Qwest notesthat AT& T has refused to answer Qwest’ s data requests regarding the numbers of accesslinesand
customers AT& T servesin Washington. Infact, AT& T hasfiled amotion to prohibit Qwest from being able to see
or to review this access line information at all, even though Qwest is the applicant in this proceeding and the access
lines are indisputably relevant.

% Id. at 16:7-10.

¥ |d. at 16:13-14 (citing “AT& T’ s Teleport Takeover OK’d,” Arizona Republic, July 24, 1998).
% |d. at 18:12-13 (citing www.col umbian.com/03092001/opinion/183002.htm, May 8, 2001).

40 |d. at 18:14-15 (citing www.columbian.com/09142000/busi ness/149513.htm, May 8, 2001).

4 |d. at 18:16-17,19:1.

42 |d. at 19:1-3 (citing www.seattl ep-i.nwsource.com/local/cablel7.shtml, May 8, 2001).

4 |d. at 19:2-4 (citing www.seattl ep-i.nwsource.com/business/19305_tbrf19.shtml, May 8, 2001).
4 |d. at 17:16-17, 18:1 (citing CLEC Report 2001 at 19-23).
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In Seettle, AT& T has afiber network in place with at least 85 buildings on the network, and has
an operationa Lucent 5ESS voice switch.* In addition, AT& T has an operation data network in
Sesttle capable of providing ATM, framerelay, and DSL services* Asof April of last year,
AT&T had over 210 totd fiber milesin the Sesttle/Tacoma metropolitan area*’

3. Electric Lightwave. Electric Lightwave, Inc. (“ELI") wasthefirst
telecommuni cations company in the western United States authorized as an dternative loca and
long distance service provider.®® A subsdiary of Citizens Utilities Company, it began its
operations in the early 1990s in Washington and Oregon.* EL| acknowledged in its response to
Qwest’sdata request that it [CONFIDENTIAL DATA BEGINS: XXXXXXXXXXXXX
XX XX XX XXX XX XXX XX XXX XX XXX XXXXXXXXX CONFIDENTIAL DATA ENDS)
in Washington.>® According to ELI, it provided [CONFIDENTIAL DATA BEGINS: XXXXX
XXX XXX XXX XXX XX XXX XX CONFIDENTIAL DATA ENDS] business cusomersvia
fadllities-based competition in Washington as of duly 9, 2001.%

In July 2000, ELI announced that it had completed the last three segments of its $131
million long-haul fiber optic network, which will interconnect with existing long-haul routesto
Spokane and Sesitle, aswell aswith each of ELI’s extensve Metropolitan Area Networks cities,
including Boise, Phoenix, Portland, Sacramento, Salt Lake City, Seettle, and Spokane.> ELI
holdsitsdf out as afull-service provider, offering integrated communications service packages
including loca service, switched and dedicated long distance, private networks, advanced data

and Internet access services, nationwide videoconferencing, and prepaid services to customersin

% |d. at 18:2-3.

% |d.at 18:3-5.

47 1d. at 18:5-7 (citing April 2000 U SWEST MIDS Report, Seattle-Tacoma M SA “ State of Competition™).
4% |d. at 19:8-10 (citing www.€li.net/about/index.shtm, May 4, 2001).

4 |d. at 19:10-13 (citing www.onlineproxy.com/citizens/’2001, April 13, 2001).

%0 See Responses of Electric Lightwave, Inc., to Qwest Data Requests Dated June 13, 2001, In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271 (c) of the Telecommunications Act of
1996, Docket No. UT-003022, Confidential Exhibit 1160C, at 1-2.

o Id.at2-3.

%2 SeeTeitzd Direct, Exhibit 1055T at 20:4-10 (citing www.€eli.net/medialreleases/JUL Y 13.00.shtm, May 4,
2001).
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Spokane, Tacoma, and Sesattle®® Asof April 2000, ELI had dmost 111 totd fiber milesin the
Seditle- Tacoma metropolitan area™
4, XO Communications. XO, formerly known as NEXTLINK, operates as

afadlities-based provider in Seattle and Spokane>® XO acknowledged in its response to Qwest’s
datarequest that it [CONFIDENTIAL DATA BEGINS: XXXXXXXXXXXXXXXXXXXXX
XXXX XXX XXX XX XXX XX XXX XX XXX XX XX CONFIDENTIAL DATA ENDS] in
Washington.® According to XO, it provided [CONFIDENTIAL DATA BEGINS: XXXX
):9.9.9.9.9.9.9,9,9,9,9,.9,9,9,.9,0,.0.9.9.9.9.9.9,9.9.9.9,9,9,.9,.0,.0.0.9.9.9.9,9,9,9,9.9,0,9.9,.0.0.0.0.9.9.9.9,¢
XXXX XX XXX XXX XXXX XXX XXX XX XXXXXXXXXXXXXX CONFIDENTIAL DATA
ENDS] totd lines provided viafacilities-based competition in Washington as of July 9, 2001
XO served [CONFIDENTIAL DATA BEGINS: XXXX CONFIDENTIAL DATA ENDS]
business customers via facilities-based competition as of the same dates® In addition, XO
provided [CONFIDENTIAL DATA BEGINS: XXXXXXXXXXXXXXXXXXXXXXXXX
CONFIDENTIAL DATA ENDS] resdentid customers via UNEs and/or UNE combinations.®®

XO has more than 570,000 loca and inter-city fiber milesin operation and isdso the
largest holder of fixed broadband wireless spectrum in North America, with licenses covering
95% of the population of the 30 largest cities in the United States, including Seettle® XO
aggressively markets data and voice services to small and medium-sSized business customers:

The company began offering customers an integrated, flat- rate package of loca and long

a

® 1d. a 21:2-6 (citing www.eli.net/service/index.shtml, May 4, 2001).
* |d. at 21:6-7 (citing April 2000 U SWEST MIDS Report, Seattle-TacomaMSA “ State of Competition”).
% |d. at 28:2-3.

% See Responses of XO Washington, Inc., to Qwest Data Requests Dated June 13, 2001, In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271 (c) of the Telecommunications Act of
1996, Docket No. UT-003022, Confidential Exhibit 1161C, at 1-2.

% |d.at2-3.
% Id.a3.
¥ d.at1-2.

8 SeeTeitzd Direct, Exhibit 1055T at 28:5-8 (citing “X O Completes Consecutive Point Broadband Wireless
Tests,” Dec. 5, 2000, available at www.xo.com/news/51.html).
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distance voice, Internet access, and web hosting services in September 20005 XO is expanding
rapidly and will begin to serve larger business customers asits network capacity increases.

5. Advanced Telcom. Initsresponse to Qwest’s data request, Advanced
Telcom Group, Inc. (“*ATG") acknowledged that it [CONFIDENTIAL DATA BEGINS:
1:0,.9.9.9.9.9.9.9,9,.9,9,.9,.9,.0,0.9.9.9.9.9,9,9,9.9,.9,.0,0.0,.0.90.90.9.9.9.9.9,9,.9,9,0,.0,.9.0.0,.0.0.0.0.¢
CONFIDENTIAL DATA ENDS] in Washington.*  According to ATG, as of May 31, 2001, it
was using its own facilities to provide[CONFIDENTIAL DATA BEGINS:
XXXX XXX XXX XX XX XX XXX XX XXX XXXXX CONFIDENTIAL DATA ENDS] in
Washington.®* Founded in 1998, ATG is dready offering Internet and telephone services viaits
own digital network to medium-szed communitiesin Washington, Northern Cdifornia, Oregon,
Nevada, Maryland, Virginia, Connecticut, and New Y ork.c

6. Teligent. Tdigent isafacilities-based carrier currently providing service
in Seettle® In itsresponse to Qwest’ s data request, Teligent acknowledged that it
[CONFIDENTIAL DATA BEGINS; XXXXXXXXXXXXXXXXXXXX XX XX XX XX XXX
XXX XX XXX XXXXXXXX CONFIDENTIAL DATA ENDS] in Washington.®” According to
Tdigent, as of June 27, 2001, it was using its own facilities to provide [CONFIDENTIAL
DATA BEGINS: XXX CONFIDENTIAL DATA ENDS] business access linesin the Sate

Tdigent cdlamsthat it can provide to a company of any size the same communications

power, services, and savings once reserved for only the largest companies® Tdigent offers

business customers locd and long-distance phone service and Internet access on one bill a

o |d.at 28:8-15.
2 |d. at 28:11-12.

8 See Responsesto Qwest’s First Set of Informal Discovery to Advanced Telcom Group, Inc., In the Matter of
the Investigation into U S West Communications, Inc.”s Compliance with 8 271 (c) of the Telecommunications Act
of 1996, Docket No. UT-003022, Confidential Exhibit 1067C, at 15.

& |d.at 16, 22.
% Seewww?2.callatg.com/index_subl.html.
% SeeTeitzel Direct, Exhibit 1055T at 27:2-3.

6 See Responses of Teligent Services, Inc., to Qwest’s First Set of Informal Discovery, In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271 (c) of the Telecommunications Act of
1996, Docket No. UT-003022, Confidential Exhibit 1068C at 14.

% 1d. at 16.
% SeeTeitze Direct, Exhibit 1055T at 27:3-5 (citing www.teligent.com/docs/aboutus/html, May 4, 2001).
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savings of up to 30% off traditiona local phone service™ Tedigent offers afixed wireless sarvice
using digital microwave communications to send voice and data Ssgnas over very high radio
frequencies.™

7. Eschelon Telecom. Eschelon, formerly known as Advanced
Teecommunications, Inc., is an integrated communications provider of voice, data, and Internet
services operding primarily in the northwest and southwest United States.”? Eschelon focuses
largely on smdl to medium businesses and provides a comprehensive line of teecommunications
products and services, including local service® Although Escheon initidly used only leased
facilities to provide sarvice, it recently began ingaling its own switches and other facilities™
Eschelon announced lagt fdll that it had completed the ingtalation of its network facilitiesin
Seettle, dlowing it to offer voice, data, and Internet services over its own fecilities™ Eschelonis
aso completing amgor investment in building facilitiesin Tacoma’™ The Sesttle network
moves Eschelon closer to its stated god of expanding the company’ s service footprint to atotal
of 26 markets by the end of 2001.”” Moreover, Eschelon and Qwest recently signed an agreement
that will enable Eschelon to provide voice and data services to small and medium business
customers via UNEs leased from Qwest.™

8. Allegiance Telecom. Allegianceisafacilities-based competitive local
exchange carrier that offers smal to medium-sized business customers a competitive package of

telecommunications sarvices, including locd, long-distance, and Internet services™ The

°|d. at 2757

o d. at 27:7-9.

7 |d.at21:9-11.
®ld at21:11-13.
™ ld. a21:13-15.

s |d. at 21:15-18 to 22:1 (citing “ Eschelon Telecom, Inc. Completes Installation of Network Facilities in
Sesattle,” www.businesswire.com/webbox/bw.091100/202554908.htm, May 4, 2001).

® o d at22:1-2.
7 ld. at 22:2-4.

" |d. at 22:8-14. See also “Qwest Communications and Eschelon Telecom Announce $150 Million Wholesale
Contract for Voice and Data Service,” Businesswire, Nov. 16, 2000, available at
www.businesswire.com/webbox/bw.111600/203214892.htm.

" SeeTeitzd Direct, Exhibit 1055T at 23:2-5 (citing “Investor Relations,” May 23, 2001, available at
www.algx.com/investor_relations/index.jsp).
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company was active in 29 markets, including Sesttle, by the end of the first quarter of this year.®
On April 24, 2001, Allegiance and Qwest announced the completion of eectronic bonding
between their operations support systems, an arrangement that will reduce the time required to
process customer ordersfor local telephone service, aswdll as facilitate competition by making it
easer for busness cusomersin the Allegiance market to switch from one local service provider
to another.®* Allegiance becomes the thirteenth CLEC in Washington to have eectronic bonding
in place between itself and Qwest for the purpose of service order processing.

0. Sprint. Sprint is currently providing loca service to both resdential and
gmdl-business customers in the Sesitle area® It began offering its integrated communications
system, Sprint ION, to customersin Seettle in November 1999 Sprint had over 80 total fiber
milesin place in the Seeitle- Tacoma metropolitan area as of April 2000.%

* %

As demongtrated by this partia survey, Qwest provides access and interconnection to
numerous unaffiliated competing providersin Washington. And this survey is merely a
sampling of the existing competitive market: there are other CLECs offering facilities- based
sarvicein the state. Qwest has not received CLEC responses to many of its discovery requests
and has no other means of obtaining up-to-date information on its competitors activitiesin
Washington.

As noted, the FCC's only requirement is that these carriers be “ serving more than ade
minimis number of end-usersfor afeein their respective service areas.”® The numbers set forth
above and the data on loops and access lines in Section 1.D and Confidential Exhibit 1056C
demondtrate that the facilities-based CLECs active in Washington are collectively providing

8 |d.at23:7-8.

8 |d. at 23:11-16, 24:1-4 (citing “ Allegiance Telecom Continues on Plan With Record Setting First Quarter
Results,” April 24, 2001, available at www.algx.com/about_allegiance/in_the news/1q01_results.php).

8 |d. at 24:6-7.

8 |d. at 24:7-9 (citing “ Sprint Begins Marketing Sprint lon Services in Denver, Kansas City, & Seattle,”
www.sprint.com, May 4, 2001).

8 |d. at 24:13-14 (citing April 2000 U SWEST MIDS Report, Seattle-Tacoma M SA “ State of Competition™).
8 Ameritech Michigan Order at 1 78.
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service to more than a de minimis number of customers. Therefore, Qwest has satisfied this

prong of the Track A test.

C. Unaffiliated Competitors Are Providing Telephone Exchange Serviceto
Residential and Business Subscribers.

Section 271(c)(1)(A) further requires that the competitors described above provide
“telephone exchange service. . . to residential and business subscribers.”s¢ The FCC has made
clear that the rlevant question is whether the CLECs in a state are collectively serving both
resdential and business customers, not whether any single carrier is serving both groups®’
Congress specificaly amended the Act to “diminat[€] the requirements that one carrier serve
both resdentid and business customers, and dlow[] instead, multiple carriersto serve such
subscribers.”®* This remainsthe FCC' s view, as articulated most recently in its order granting
Verizon's section 271 gpplication for Connecticut.®* Therefore, so long as residentid and
business customers are being served in a state — by one CLEC or by some combination of
CLECs— thisrequirement of Track A is satisfied.

Asdiscussed in detail in the previous section and demondirated in the workshop
testimony, CLECs are callectively providing telephone exchange service to resdentia and
business subscribersin Washington.  Although no such showing is required for section 271
approva, Qwest has also adduced evidence demonstrating that individua CLECs are, in fact,
smultaneoudy providing both business and resdentia servicesin the state™® AT&T, for
ingance — despiteits refusal to respond to Qwest’ s data requests in this proceeding — has

heraded its own growing presence in both the local business and residential marketsin

8 47U.S.C. 8271(c)(1)(A) (emphasis added).

8  See Ameritech Michigan Order at 1 82.

8 |d. at 184 (emphasis added).

8  See Memorandum Opinion and Order, Application of Verizon New Y ork Inc., Verizon Long Distance,
Verizon Enterprise Solutions, Verizon Global Networks Inc., and Verizon Select Services Inc., for Authorization to
Provide In-Region, InterLATA Servicesin Connecticut, CC Docket No. 01-100, FCC 01-208 (rel. July 20, 2001)
(*Verizon Connecticut Order”) at App. D 115; see aso Memorandum Opinion and Order, Application of Verizon
New England Inc., Bell Atlantic Communications, Inc. (d/b/aVerizon Long Distance), NYNEX Long Distance
Company (d/b/aVerizon Enterprise Solutions) and Verizon Global Networks Inc., for Authorization to Provide In-
Region, InterLATA Servicesin Massachusetts, CC Docket No. 01-9, FCC 01-130 (rel. April 16, 2001) at 223
(“Verizon Massachusetts Order”).

% Seesupratext accompanying notes 50, 56.
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Washington.®* Qwest is therefore in compliance with the third eement of 47 U.S.C.
§ 271(c)()(A).
D. Competitors Are Providing Telephone Exchange Service Either Exclusively
over Their Own Teephone Exchange Service Facilities or Predominantly

over Their Own Teephone Exchange Service Facilitiesin Combination with
Resale.

The fourth dement of the FCC's Track A test requires that competing providers offer
telephone exchange service “eaither exclusvely over their own telephone exchange service
facilities or predominantly over their own telephone exchange service fadilities in combingation
with the resdle of the telecommunications services of another carrier.”®? The FCC has made clear
that a CLEC' s “own telephone exchange service facilities’ in this context include the unbundled
network eementsit leases from the incumbent.>* Moreover, the FCC has determined that this
element of Track A issatisfied even if only one CLEC in agateis offering service exclusvely or
predominantly over its own facilities; it need not be the case that other CLECs (or dl CLECS)
use their own facilities as well.*

The carriersidentified in Section 1.B areindeed providing service over “their own
telephone exchange service fecilities,” asthe FCC definesthat phrase. First, more than one
carier in Washington has leased unbundled loops from Qwest, and these are deemed the
CLECS “own. .. facilities’ under the FCC'srules: there were 58,782 unbundled loopsin
service and 29 CLECs using unbundled loops in Washington as of March 2001

These unbundled loop numbers greatly understate the amount of own-facilities
competition in Washington. The CLECs plainly serve asignificant number of customers by

bypassng Qwest’s network entirely. As noted in the workshop, however, only the CLECs have

% Seesupratext accompanying notes 37-43; see also Exhibit 1057 (featuring an AT& T broadband
advertisement).

2 47U.SC.8271(c)(1)(A).

% Ameritech Michigan Order at 99.

% |d. at 1104 (determining that because one CLEC was offering service exclusively over its own facilities, the

BOCs' interconnection agreement with that CLEC satisfied the statutory requirement and made it unnecessary to
examine whether additional interconnection agreements with other CLECs al so satisfied the requirement).

% See Confidential Exhibit 1058C (providing the total number of unbundled loops in service, as of March 2001);
Teitzel Direct, Exhibit 1055T at 41:12 (providing the number of CLECs using unbundled loopsin Washington, as of
March 31, 2001).
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full information on ther facilities bypass activities® and the only concrete data that Qwest could
obtain was through the formal discovery processin this proceeding. Therefore, Qwest could
obtain data only from carriers that intervened and became parties — which condtitute only a
subset of the CLECs actudly operating in Washington. (Even then, severd carriers— induding
major Washington CLECssuch as AT& T and Sprint — have refused to respond at all to Qwest's
data requests.®”) Qwest prefers concrete data to estimates and has urged the Commission to
consder these atigtics as they become available

In the absence of complete responses from the CLECs, Qwest has had to estimate the
number of CLEC facilities bypass linesin Washington.*> Two estimation methods were
discussed in the Washington workshop. First, Qwest developed a very conservative
methodology based on the number of telephone numbers ported from Qwest to CLECs*® Qwest
ports atelephone number to a CLEC in only two ingtances. (1) when the CLEC provisons
service to aformer Quwest customer entirely over its own network, or (2) when the CLEC
provisons service to aformer Qwest customer using a stand-aone UNE loop from Qwest that is
connected to the CLEC’ s own switch.** Since a CLEC might not actudly be using every
telephone number ported to it (for example, if the CLEC customer moves away and the CLEC
falsto re-port the number to Qwest), Qwest made the extremely conservative assumption that
only one out of every two telephone numbers ported to a CLEC is actudly in service at any
given time; hence, it divided the number of ported telephone numbersin haf.*2 Quest then
estimated the number of access lines provided by CLEC full facilities bypass networks by
subtracting the number of stland-aone unbundled loops Qwest provisions thet are connected to

% See7/16/01 Tr. at 4827:12-21; 4939:16 to 4940:19 (testimony of David L. Teitzdl).

 Inlight of AT& T srefusal to respond to Qwest’s datarequest, it isironic that AT& T counsel Gary Witt
asserted that “the best evidence of what CLECsare doing ... on afacilities basisis their own information and not
something that Qwest would have.” 1d. at 4941:17-25.

% |d. at 4832:25t0 4833:4. Seealsoid. 4942:19-22 (“Y ou' re assuming that the CLEC is providing accurate data.
That’s what we would rather have, because we want the actual numbers to be able to present to the Washington
Commission.”).

% Inthisrespect, Qwest is no different than the applicantsin every 271 application granted by the FCC, all of
which relied on estimates for the number of CLEC facilities bypasslines.

100 SeeTeitze Direct, Exhibit 1055T at 34:11 to 35:13; 7/16/01 Tr. at 4828:1 to 4830:19.
101 Thisisthelink, or nexus, between ported numbers and CLEC facilities bypass lines.
102 SeeTeitzd Direct, Exhibit 1055T at 34:11 to 35:13; 7/16/01 Tr. at 4828:1 to 4830:19.
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CLEC switches, aknown quantity.*** This conservative caculation indicates thet there are
66,987 CLEC facilities bypasslinesin service in Washington.* In al likelihood there are many
more; snce this estimation method relies on ported telephone numbers, it fails to count CLEC
access lines for which no telephone number has been ported. Qwest ports a number to aCLEC
only if the CLEC wins the customer from Qwest and the customer chooses to keep his or her
phone number. If the customer is new to the area and was never a Qwest customer, or if a
customer accepts a different telephone number upon switching to a CLEC, this estimation
method will not capture the CLEC' s access line

As noted above, Qwest has no way of knowing exactly how many of the estimated CLEC
access lines serve residentia customers and how many serve business customers. Therefore, as
in Public Interest and Track A proceedings in other states, Qwest has assumed that 90 percent of
CLEC access lines are dedicated to business customers and the remaining 10 percent to
resdential cusomers, in light of the fact that loca exchange competition has been present for a
subgtantialy longer period for the former customers than for the latter.** The resulting estimates
of CLEC resdentid and business facilities bypass linesin service in Washington are presented in

the chart below:
Estimated Competitive BypassLinesin Service
(asof March 2001) (Ported Number M ethod)
Resdentia 6,699
Busness 60,288
Full Facilities Bypass Linesin Service 66,987

These consavaive edimates clearly demondrate that CLECs in Washington ae offering

sarvices ether exclusively or predominantly over their own facilities.

103 I d
104 | d
105 | d

106 See7/16/01 Tr. at 4947:18 to 4948:21 (explaining that the 90-10 split “was based on the competitive market in
the state and the fact that the business competitive market is a more mature market than is aresidential market”)
(testimony of David L. Teitzel).
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Qwest witness David L. Teitzd aso discussed a second estimation methodol ogy, which
the FCC permitted SBC to use in support of its successful section 271 gpplicationsin Texas,
Kansas, and Oklahoma” This estimation method assumes that CLECs provide 2.75 access
lines through facilities bypass for every interconnection (LIS) trunk they obtain.*® Exhibit 1059,
submitted with David L. Teitzel’ s direct testimony of May 16, 2001, presents the number of LIS
trunks Qwest provisioned to CLECs as of March 31, 2001 Taking those numbers and
multiplying by 2.75 yidlds the following estimates of CLEC bypass linesin service:

Estimated Competitive BypassLinesin Service (asof March 2001)
(LISTrunk Method)

Interconnection (L1S) trunks in service (as of 3/31/01)*° 149,847
SBC ratio of CLEC facility-based access lines to LIS trunks in 2.75
sarvice

Egtimated number of CLEC facility-based access lines 412,079

A comparison of the results of the two estimation methodol ogies reinforces just how

consarvative the ported number methodology actudly is:

107 SeeTeitzel Direct, Exhibit 1055T at 35:7-13 & n.87; 7/16/01 Tr. at 4830:20 to 4832:3 (testimony of David L.
Teitzd).

18 See SBC Kansas/Oklahoma Order 142 & n.96. See aso Teitzel Direct, Exhibit 1055T at 35:7-13 & n.87;
7/16/01 Tr. at 4830:20 to 48318 (testimony of David L. Teitzd).

109 Mr. Teitzel testified at the workshop that L1S Trunks are synonymous with total interconnection trunksin
service (as reported on Exhibit 1059). See 7/16/01 Tr. at 4831:15-20.

110 See Exhibit 1059.
11 Results are rounded to the nearest whole number.
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Comparison of Ported Number/L1S Trunk Estimation Methods
(Expressed as a Percent) (as of March 2001)

Egtimated number of CLEC facility-based access lines usng the
LIStrunk methodology (Number of LIS trunks x 2.75)2 412,079

Edimated number of CLEC facility-based access lines (CLEC-

owned and stand-done UNE loops) usng the ported number 101.277
methodology** ’

Percent higher CLEC facility-based access line totd using LIS
trunk method vs. ported number method 307%

It is clear under either gpproach that CLECs are in fact serving the market usng ther own

telephone exchange sarvice facilities.

Findly, the CLECs limited responses to Qwest’ s data requests provide further evidence
that CLECs arein fact providing service “exclusvely” or “predominantly” over their own
fadlities. For example, XO Washington reports that, as of May 2001, it served
[CONFIDENTIAL DATA BEGINS: XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX
):9,9,.9,0,9.9.9.9.9,9,9,9,9,9.9,9,0,9,.9.0.9.9.9.9,9,9,9,9,9,9,9,0,.0,.0.9.9.9.9,9,9,9,9,0,9,.9,.0,0,.0.0.9.9.9,9,¢
):9,9,.9,0,9.9.9.9.9.9,9,9,9,9,9,9,0,9,.9.0.9.9.9.9,9,9,9,9,9,9,9,0,.0,.0.9.9.9.9,9,9,9,9,0,9,.9,.0,.0,.0.0.9.9.9,.9,¢
HXXXXXX XXX XXX XXXXXXX X CONFIDENTIAL DATA ENDS] As noted above, the
FCC has darified that the fourth dement of Track A issatidfied if only one CLEC is offering
sarvices exclugvey or predominantly over its own fadilities® Thus, the services offered by XO
Washington aone would satisfy this prong of the Track A andysis without a need to examine
data from other CLECsin Washington.*”

Accordingly, Qwest satisfies al four prongs of the Track A requirements in Washington.

112 Results are rounded to the nearest whole number. LIS trunks are used for CLEC full facilities bypass lines and
stand-alone unbundled loops, but not for UNE-P |oops or resale lines.

113 The 101,277 accessline figure is derived by adding the ported number—based estimate of CLEC facility-based
access lines (66,987) and the number of stand-alone unbundled loops provided to CLECs (34,290), a number that
Qwest can track and identify with certainty.

114 Results are rounded to the nearest whole number.
115 See Confidential Exhibit 1161C at 3.
16 See Ameritech Michigan Order at 1 104.

17 Aspreviously discussed, the FCC has determined that Track A issatisfied evenif only one CLEC in astateis
offering service exclusively or predominantly over its own facilities. See supranote 94 and accompanying text.
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. QWEST'SENTRY INTO THE INTERLATA MARKET IN WASHINGTON IS
CONSISTENT WITH THE PUBLIC INTEREST, CONVENIENCE, AND
NECESSITY.

An gpplicant for section 271 authority must demongtrate that “the requested authorization
is consstent with the public interest, convenience, and necessity.”*** The FCC's orders make
clear that the public interest inquiry is neither a sSandardless exercise nor an open invitation for
CLECsto submit their wish ligts. The public interest analysis should focus on whether the local
market is open to competition and whether there is adequate assurance that the local market will
remain open after the section 271 application is granted. The FCC has repeatedly held that
“compliance with the competitive checklist is, itsdf, a strong indicator that long distance entry is
consgtent with the public interest.”* The public interest inquiry is Smply “an opportunity to
review the circumstances presented by the application to ensure that no other relevant factors
exist that would frustrate the congressond intent that markets be open, as required by the
competitive checklist, and that entry will therefore serve the public interest as Congress
expected.”* Qwest has never suggested that the public interest test encompasses nothing beyond
checklist compliance. However, checklist compliance, as per Congress sdesign, isastrong
indication that Qwest’s market is open and that entry would bein the public interest. Thereisno
question that the public interest inquiry is separate from the checklist, but it does not therefore
follow thet the public interest test can be used to impose an unrestricted wish list of regulatory
obligations on Qwest, or that it authorizes a gandardless gut call on whether entry is justified.

The FCC has held that aBOC' s entry into the long distance market, once it has met the checkli<,
would be contrary to the public interest only in “unusual circumstances.”** Indeed, the FCC has
never reected a section 271 gpplication on these grounds where the BOC has met the checklist

requirements.

18 47U.SC. § 272(d)(3)(C).

119 Bell Atlantic New Y ork Order at 1422. See also SBC Kansas/Oklahoma Order at 1 268 (reaffirming that
“BOC entry into the long distance market will benefit consumers and competition if the relevant local exchange
market is open to competition consistent with the competitive checklist”).

120 Verizon Connecticut Order at Appendix D 1 72.
121 |d. (emphasis added).
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There are three parts to the FCC’ s section 271 public interest inquiry. First, the FCC
determines whether granting the gpplication “is consgstent with promoting competition in the
local and long distance telecommunications markets,” giving substantial weight to Congress's
presumption that when a BOC isin compliance with the competitive checklist, the local market
is open and long-distance entry would benefit consumers.??> Second, the FCC looks for
assurances that the market will stay open after a section 271 gpplication is granted. In this
anaysis, the FCC reviews the BOC' s performance assurance plan (if the BOC has adopted one)
and other available enforcement tools for adequate assurances that the BOC “would continue to
satisfy the requirements of section 271 after entering the long distance market.”*» Findly, the
FCC consders whether there are any remaining “unusua circumstances that would make entry
contrary to the public interest under the particular circumstances of these gpplications.”** Qwest

addresses each step in turn.

A. Qwest’s Application I's Consistent with Promoting Competition in Both the
Local and Long Distance Marketsin Washington.

1. The Local Market

Qwest’s compliance with the e ements of the Act’s compstitive checklist in Washington
isthe subject of a series of other workshopsin this proceeding. Qwest’s compliance with
particular interconnection duties and checklist requirements were appropriately addressed in
those workshops.  Should the Commission find that Quest has met the checklist requirementsin
Washington, thet finding is of Sgnificant probative value, Snce checklist compliance “is, itsdf, a
gtrong indicator that long distance entry is congstent with the public interest.”*2

Asthe FCC has held, nothing in the Act requires a BOC to prove that CLECs have in fact
entered the market in any sgnificant number or achieved a particular level of market penetration:

Congress specificaly declined to adopt a market share or other
smilar test for BOC entry into long distance, and we have no
intention of establishing one here. Moreover, pursuant to section

12 SBC Kansas/Oklahoma Order at ] 268.

123 d. at 269.

124 |d. at 1267; seedsoid. at 1 281-82.

125 Bell Atlantic New York Order at 422; see also SBC Texas Order at 416.
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271(c)(2)(B) [the competitive checklit], the Act providesfor long
distance entry even where there is no facilities- based competition
satisfying section 271(c)(1)(A) [Track A]. Thisunderscores
Congress  desire to condition approva solely on whether the
gpplicant has opened the door for loca entry through full checklist
compliance, not on whether competing LECs actualy take
advantage of the opportunity to enter the market. 2

Accordingly, Qwest is not required to demonstrate that CLECs have actudly entered its market
in order to obtain section 271 gpprova. Nevertheless, the evidence presented in the Washington
workshop does establish that CLECs are in fact walking through Qwest’s open door and
requesting (and receiving) interconnection. Asof March 31, 2001, Qwest had entered into a total
of 81 wireline interconnection agreements (including opt-ins) with CLECsin the state; 59

wireless, paging, and EAS interconnection agreements; and 33 additiond resale intercomnection
agreements (for atota of 140 gpproved interconnection agreements).’? And as of that same date,
there were adlso 33 additiona interconnection agreements pending between Qwest and CLECsin
Washington.’2 All in al, Qwest is actively interconnecting with at lesst [CONFIDENTIAL
DATA BEGINS: XX CONFIDENTIAL DATA ENDS] CLECs.*#

Under these agreements, Qwest had completed 434 CLEC collocations as of March 31,
2001,* and some 29 CLECs were using 149,847 local interconnection trunks to interconnect
with Qwest.»** Asof this date, Qwest so had provisioned 34,290 stand alone unbundled loops,
aswdll as an additiona 24,492 UNE-P lines, to 21 different Washington CLECs**2 And the
CLECs are clearly using these interconnections and unbundled loops to provide services. In
March 2001, atotal of 1,228,425,986 minutes of use were exchanged between CLECs and Qwest
in Washington. =

126 Bell Atlantic New York Order at 1427 (footnotes omitted).
127 See Exhibit 1059.

128 |d. Thisfigureincludes pending wireline, resale, wireless, paging, and EA S interconnecti on agreements, as
well asopt ins.

129 See Confidentia Exhibit 1056C (as of 6/29/01).
%0 See Exhibit 1059 (as of 3/31/01).

131 I d

132 |d. Seealso Confidential Exhibit 1064C.

138 See Exhibit 1059.
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Moreover, CLECs are usng their interconnection with Qwest to serve an increasingly
large customer base. Adding Qwest’s actua counts of unbundled loops provided and resold
lines to its conservative estimate (based on ported numbers) of CLEC full facilities bypasslines
suggests that CLECs were providing 192,034 residential and business access lines in Washington
as of March 2001, representing at least 7.2 percent of the total accesslinesin Qwest’s service
territory:

CLEC Market Share Estimates (as of March 2001): Ported Number Method

Edimated CLEC full fadlities bypass lines usng ported number 66,987
methodol ogy***

Unbundled loops in sarvice 58,782
Resold access lines* 66,265
Totd CLEC access lines in Qwest territory (UNE, resde, CLEC- 192,034
owned)

Tota Qwest and CLEC accesslinesin Qwest territory 2,673,375
% CLEC access lines 7.2%

Using the LIS-trunk method to estimate CLECs full facilities bypass lines that the FCC
dlowed in the SBC Texas and SBC Kansas/Oklahoma decisions (and again adding actua counts
of UNE loops and resold lines) yields even higher CLEC market shares.

13 See supra“Estimated Competitive Bypass Linesin Service (as of March 2001) (Ported Number Method),”
chart and text accompanying note 106.

135 See Confidentia Exhibit 1058C.
136 I d
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CLEC Market Share Estimates (as of March 2001): LIS Trunk Method

Edimated number of CLEC fadilitiesbased lines usng LIS trunk 412,079
methodology (Number of LIS trunks x 2.75)

UNE-Patform loopsin service' 24,492
Resold access lines® 66,265
Totd CLEC access lines in Qwest territory (UNE, resde, CLEC- 502,836
owned)

Total CLEC + Qwest access linesin Qwest territory 2,984,177
% CLEC accesslines 16.9%

Since they were cdculated usng the same methodology, these latter numbers can be compared
to the market shares that existed in Texas, Kansas, and Oklahoma when the FCC granted SBC's
section 271 gpplications for those dates. It is clear that there has been sgnificantly grester entry
in Washington than existed in Oklahoma (estimated 5.5 to 9.0 percent) and Kansas (estimated
9.0 to 12.6 percent) when SBC's application was granted.* Indeed CLEC market shares in

Washington substantialy exceed the shares that existed in Texas (8.0 percent)* — even though

Washington isafar sndler sate with only 28 percent of the population of Texas**

Findly, other measures dso confirm that retail customers in Washington are moving to

CLECsin ever-larger numbers. Asof March 31, 2001, there were 87,322 CLEC residentia

white pages ligings in Qwest directories in Washington.** As David L. Teitzd noted in his

testimony in this proceeding, Qwest’s records show thet it lost significant numbers of resdentia

and business accounts and corresponding access lines to CLECs during the year 2000 aone:

187 Seesupra, “ Comparison of Ported Number/L1S Trunk Estimation Methods (Expressed as a Percent) (as of
March 2001),” line 1 of chart accompanying note 112. LIS trunks are used for CLEC full facilities bypass lines and

stand-alone unbundled loops, but not for UNE-P loops or resale lines.
1% See Confidential Exhibit 1058C.

139 I d

140 See SBC Kansas/Oklahoma Order at 1 4-5.

1 See SBC TexasOrder at 15 & n.7.

142 Asof April 2000, the total population of Washington was 5,894,121, versus 20,851,820 for Texas. See United
States Census Bureau, “Ranking Tables for States: Population in 2000 and Population Change from 1990 to 2000

(PHC-T-2),” available at www.census.gov/popul ation/cen2000/tab02.pdf.
143 See Exhibit 1059.
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Residentia Accounts 30,264

Residential Access Lines 30,710

Business Accounts 7,184
Business Access Lines 21 8254

These figures, together with the preceding data, demondtrate clearly that not only has Qwest
opened the loca market in Washington, but that competition is robust.
2. The Long Distance Market. Just asthe FCC (following Congress's

intent) presumes that the local market is open if the BOC has complied with the competitive
checklig, it dso presumesthat “BOC entry into the long distance market will benefit consumers
and competition if the relevant loca exchange market is open to competition consstent with the
competitive checklist.”** Once a BOC provesthat it has complied with the competitive
checklig, it is*not require[d] . . . to make asubstantia additional showing that its participation
in the long distance market will produce public interest benefits” ¢ The FCC takes that as given:
“Asagenerd métter, we bdieve that additional competition in telecommunications markets will
enhance the public interest.”

Congress has also recognized the benefits to consumers of having BOCs enter the long
distance market once their local markets are open, and the FCC has noted “ Congress desire to
condition approval solely on whether the applicant has opened the door for local entry through
full checklist compliance, not on whether competing LECs actudly take advantage of the

144 SeeTeitzd Direct, Exhibit 1055T at 37:3-6.

145 Bl Atlantic New York Order at 1 428; SBC Texas Order at 1 419; SBC Kansas/Oklahoma Order at 1 268.

146 Bell Atlantic New York Order at 428 (emphasisin original).

7 1d. Indirect contradiction to the FCC's procompetitive stance, AT& T argues that allowing Qwest to offer one-
stop shopping, or packaged local and interLATA service, will result in anew Qwest monopoly. See Affidavit of
Mary Jane Rasher on Behalf of AT& T Regarding Public Interest (June 7, 2001), In the Matter of the | nvestigation
into U SWest Communications, Inc.’s Compliance with § 271(c) of the Telecommunications Act of 1996, Docket

No. UT-003022 (“ Rasher Affidavit”), Exhibit 1075T at 12-13, 27-28. The FCC has specifically rejected this

argument. See Bell Atlantic New Y ork Order at 1428 (finding that BOC bundling of local and interLATA services
presents no concerns when the BOC isin compliance with the competitive checklist, and finding that the BOC's
entry into long distance promotes consumers’ interests). Ms. Rasher’s suggestion that consumers should be denied
the benefits of increased interLATA competition simply to give CLECs an artificial competitive advantage over
Qwest isentirely alien to Congress' s design.

-26-



PUBLIC VERSON

opportunity” in such numbers as to make long distance entry somehow judtified.* The D.C.
Circuit has likewise cautioned against misreading section 271 to impose unnecessary bars agangt
BOC entry:

The Commisson must be equaly careful to ensure. . . that BOCs
that satisfy the Statute’ s requirements are not barred from long
distance markets. Setting the bar for statutory compliance too high
would inflict two quite serious harms.. . . . First it would dampen
every BOC' sincentive to cooperate closdy with state regulators to
open itsloca marketsto full competition . . . Second, setting the
bar too high would smultaneoudy deprive the ultimate
beneficiaries of the 1996 Act — American consumers— of a
vauable source of price-reducing competition in the long distance
market.+

Independent studies continue to confirm that the benefits to consumers are substantia. A May
2001 study by the Telecommunications Research Action Center (“TRAC”) demondtrates that
New Y ork consumerswill save up to $284 million annualy on long distance telephone service
asaresult of BOC entry into the interLATA market in that state® Thereis every reason to think
customers in Washington would redlize analogous savings if Qwest were allowed to compete.
Permitting Qwest to enter long distance would increase customer choice and competition
inthelocal market aswell. To date, and through no fault of Qwest’ss* CLECs have largely
targeted the most lucrative business and urban customers in Washington. But experience has
shown that a BOC’ simminent entry into the long distance market acts as acatdyst for CLECsto
accelerate entry into loca exchange markets. In particular, IXCs faced with the prospect of
increased competition for their core long distance customers accelerate their local entry plansin
abid to retain those customers through bundled service packages. The datafrom New Y ork bear
thisout. CLECs put their locd entry plansinto gear only once it became clear that Verizon's
section 271 application would succeed. In the News Release announcing the FCC report entitled

148 Bell Atlantic New York Order at 7427.
1“9 AT&T Corp. v. FCC, 220 F.3d 607, 632-33 (D.C. Cir. 2000) (quotation marks omitted).

1% See TRAC Estimates New Y ork Consumers Save Up to $700 Million aYear on Local and Long Distance
Calling, Telecommunications Research Action Center, May 8, 2001.

151 SeeBell Atlantic New York Order at 427 (refusing to link the “ market facts” of “limited competition outside
of Manhattan” to “any sin of omission or commission by” the BOC); SBC Kansas/Oklahoma Order at 1 268

(acknowledging that limited entry in smaller markets may be due to “[f]actors beyond a BOC' s control, such as
individual CLEC entry strategies’).
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Local Telephone Competition: Status as of December 31, 2000, released May 21, 2001, the FCC

concluded:

CLECs captured 20% of the market in the State of New York —
the mogt of any state. CLECs reported 2.8 million linesin New

Y ork, compared to 1.2 million lines the prior year — an increase of
over 130% from the time the FCC granted Verizon’s long distance
goplication in New Y ork in December 1999 to December 2000.*

Furthermore, data recently released by the New Y ork State Public Service Commission reved
that the number of loca exchange lines served by CLECs more than doubled from 1999 to 2000
(from 9.8 to 20.9 percent) following the grant of Verizon's section 271 gpplication; and, for the
first time since the New Y ork PSC began collecting these statigtics, more CLEC access lines
were dedicated to residentia customers (52 percent) than to business customers (48 percent).:
Intotal, New Y ork consumers will save an esimated $700 million annudly on long distance and
local telephone services* Similarly impressive gatistics have been reported for Texas, where
“CLECs [have] captured 12% of the market in Texas, gaining ... 644,980 end-user linesin the
[6] months since the [FCC granted] SBC' s section 271 gpplication in Texas — an increase of
over 60% in customer lines since June 2000.”* Permitting Qwest to enter the interLATA market
will have asmilar effect in Washington, enabling customers to obtain expanded benefits of loca
competition.

B. Qwest Has Provided Adequate Assurances That Its L ocal Exchange Market
Will Remain Open to Competition After Section 271 Approval.

The FCC's public interest andlysis so consders whether the BOC has provided
assurance that it will continue to satisfy the requirements of section 271 after entering the long
distance market.*** The FCC has consstently noted that, while it has* never required” aBOC to
provide a Performance Assurance Plan (with respect to Qwest, the “QPAFP’), if aBOC chooses
to develop one, the plan will condtitute “probative evidence” that the BOC will continue to meet

its section 271 obligations and that its long distance entry is consstent with the public interest.»s”

%2 News, Federal Communications Commission Releases Latest Dataon Local Telephone Competition, Federal
Communications Commission, May 21, 2001, at 1.

133 See 2000 Competitive Analysis: Analysis of Local Exchange Service Competitionin New Y ork State, New
York State Public Service Commission, December 31, 2000, &t 3, 4.

134 See News, Federal Communications Commission Releases Latest Data on Local Telephone Competition,
Federal Communications Commission, May 21, 2001, at 1.

155 | d
1% SeeBdl Atlantic New York Order at 11 422-23; SBC Texas Order at 1416-17.
157 Bell Atlantic New Y ork Order at 1429 (“ Although the Commission strongly encourages state performance
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Qwest has developed a robust QPAP for Washington that, among other things, provides
rigorous performance measurements, a sound Statistical methodology, and self-executing
payments to CLECs and to the state. Qwest worked with a number of parties to create the QPAP
inaseries of Post Entry Performance Plan collaborative workshops being held under the
auspices of the Regiona Oversight Committee (“ROC”). CLECs, state commisson staffs, and
other interested parties participated in these workshops, and as aresult of agreements reached in
the collaborative, Qwest modified its plan to make it even more robust. Additionaly, the QPAP
was recently the subject of two-weeks of hearings presided over by the Multi- State Facilitator,
Mr. John Antonuk. Parties from Washington, including state commisson staff, Public Counsd,
and CLECs actively participated in these proceeding and cross-examined Qwest witnesses about
the features of the QPAP. The parties are now preparing post-hearing briefs and Mr. Antonuk is
expected to issue a recommendation on the QPAP on October 15.

The QPAP will not be the only safeguard againgt backdiding. The most significant
assurance of future compliance beyond the QPAP isthe FCC' s enforcement authority under
section 271(d)(6).>> If a any time after the FCC approves a 271 application, it determinesthat a
BOC has ceased to meet any of the conditions required for such approval, section 271(d)(6)
provides the FCC enforcement remedies, including imposition of pendties, suspension or
revocation of 271 approval, and an expedited complaint process. Thus, there is more than
adequate assurance of continuing compliance.

AT&T and Mark N. Cooper, witness for the Washington State Attorney Generd’s Office,
suggest that Qwest cannot satisfy this prong of the public interest analysis because the QPAP
process has not yet been fully completed.** The contention that the QPAP process underway will
somehow fail to address the concerns of ether the State or the CLECsis groundless. That

process has given dl of the parties potentidly affected by the QPAP, including the CLECs, the

monitoring and post-entry enforcement, we have never required BOC applicants to demonstrate that they are subject
to such mechanisms as a condition of section 271 approval.”); SBC Texas Order at 1 420.

18 See47 U.S.C. 8 271(d)(6). Seeaso Bell Atlantic New Y ork Order at 429.

159 See Rasher Affidavit, Exhibit 1075T at 23-27; Direct Testimony of Mark N. Cooper on Behalf of the Public
Counsel Section of the Washington State Attorney General’ s Office, In the Matter of the Investigation into U S West
Communications, Inc.’s Compliance with § 271(c) of the Telecommunications Act of 1996, Docket No. UT-003022
(“Cooper Testimony”), Exhibit 1070T at 30-31.
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opportunity to raise their concerns and to cross-examine witnesses in the ROC workshops and
Multi- State QPAP proceedings. There is smply no reason to duplicate that inquiry here. Infact,
WorldCom acknowledges that the * Commission is participating in the ROC collaborative' s
consideration of Qwest’s proposed ‘ anti-backdiding' performance assurance plan and will be
addressing the results of the ROCswork in a later phase of this proceeding.”*® Qwest has
presented adequate assurance of future compliance, and this prong of the public-interest inquiry
has been met.

C. No Intervenor Has Demonstrated That There Are Any “Unusual Circum-
stances’ That Would Make L ong Distance Entry Contrary to the Public
Interest.

Thefind piece of the public interest inquiry involves a determination that there are no
“unusud circumstances’ that would make section 271 approva ingppropriate® The FCC has
dated that it “may review the local and long distance markets’ in a state “to ensure that there are
not unusua circumstances that would make entry contrary to the public interest under the
particular circumstances of [the BOC' g gpplication.”*> Given the FCC's strong presumption
thet entry isin the public interest if the BOC has complied with the checkli, it has never found
such “unusual circumgtances’ to exist.

The FCC hasidentified issues that it will not count as “unusud circumstances” These
include: (1) the low percentage of total access lines served by CLECS, (2) the concentration of
competition in densay populated urban areas, (3) minima competition for resdentid service, (4)
modest facilities-based investment, and (5) pricesfor local exchange service a maximum
permissible levels under the price caps.’** The FCC has determined that such factors do not result
from a“sn of omisson or commisson” on the part of the BOC and have no place in the public
interest test.*** If the BOC has complied with the competitive checkligt, it should not be punished
because “[f]actors beyond [its] control, such asindividua competitive LEC entry strategies,”

160 Direct Testimony of Don Price Re: Public Interest, WorldCom, Inc. (June 25, 2001), In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271(c) of the Telecommunications Act of
1996, Docket No. UT-003022 (“ Price Testimony™), Exhibit 1090T at 74:9-12 (emphasis added).

%1 SeeBell Atlantic New Y ork Order at 423; Verizon Massachusetts Order at 1 233.
162 |d
163 See Bedll Atlantic New York Order at 1426; SBC Texas Order at 1419.
164 Bell Atlantic New Y ork Order at 1427.
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result in low CLEC customer volumes:® CLECS complaints that they cannot redize a sufficient
profit on their services are likewise irrdevant, snce “incumbent LECs are not required, pursuant
to the requirements of section 271, to guarantee competitors a certain profit margin.”:¢ Findly,
“isolated ingtances’ of service qudity glitches or noncompliance do not affect the public interest
inquiry.®’

The CLECs participating in this proceeding make no pretense of following the FCC's
section 271 orders. Indeed, WorldCom counsels outright defiance of the FCC, “urging” the
Commisson not to “limit its deliberations to those eements consdered in the FCC' s public
interest reviews.”** And Mr. Cooper skips over recent FCC ordersin favor of a non-authoritative
st of comments filed by the Department of Justice in 1997.: Mr. Cooper ignores the fact that
Congress gave the task of interpreting the public interest sandard to the FCC, not to the
Department of Justice, and expressy provided that views of that Department on a section 271
goplication “shdl not have any preclusive effect on any [Federd Communications] Commission
decison.”+°

Instead, the CLECs participating in this workshop have presented a random grab-bag of
complaints, most of which have nothing to do with section 271 at dl, and many of which the
FCC has dready expresdy held to be irrdlevant to a section 271 application. None of these

congdtitutes the “unusud circumstances’ that could overcome the strong presumption that

185 Verizon Massachusetts Order at 1 235; SBC Kansas/Oklahoma Order at 1 268.
166 SBC Kansas/Oklahoma Order at  65.

167 |d. at 281. SeeasoBell Atlantic New Y ork Order at 150 (holding that “ anecdotal” evidence of “isolated
incidents” isinsufficient to prove “that the BOC' s policies, procedures, or capabilities preclude it from satisfying the
requirements’ of section 271).

188 Price Testimony, Exhibit 1090T at 13:4-5.

169 See Cooper Testimony, Exhibit 1070T at 6-8 (quoting Evaluation of the United States Department of Justice,
Federal Communications Commission, in re Application of SBC Communications, Inc. et a. for Provision of In-
Region InterLATA Servicesin Oklahoma, CC Docket No. 97-121, filed May 16, 1997). These DOJ comments
werefiled on avery early application for relief that SBC filed in 1997 for Oklahoma, not the joint Kansas/Oklahoma
application the FCC granted in 2001. In fact, Mr. Cooper admits that the citationsin histestimony ignore all FCC
decisions of the last four years and refer only to the 1997 FCC section 271 orders for Oklahoma and Ameritech
Michigan. See Transcript of Workshop Proceedings, In the Matter of the Investigation into U S West
Communications, Inc.’s Compliance with Section 271(c) of the Telecommunications Act of 1996, Docket No. UT-
003022, July 17, 2001 (“7/27/01 Tr."), a 5035:15-21 (testimony of Mark N. Cooper).

170 47 U.S.C. §271(d)(2)(A). Similarly, the D.C. Circuit has held that “[i]nterpreting the Telecommunications

Act isthe FCC'sjob, not the Justice Department’s, a proposition recognized by both Congress and the Department.”
AT&T Corp. v. FCC, 220 F.3d 607, 625 (D.C. Cir. 2000). According to the D.C. Circuit, “Congress required only

that the FCC give the Department’ s evaluation [of a section 271 application] ‘ substantial weight,” admonishing that
the evaluation should not have ‘ preclusive effect.”” 1d. at 627 (quoting 47 U.S.C. § 271(d)(2)(A)).
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Qwest’ s checklist compliance makes its entry into long distance congstent with the public
interest.

1. UNE and retail pricing. AT&T and WorldCom both suggest that Qwest's
UNE prices do not alow them to make enough of a profit in the resdential market.** For
example, AT& T argues that, because “UNE rates are so high when comparing cost to retail rates
... CLECs cannot compete with Qwest for resdential customers using the UNE-Platform.”+72
Notably, neither of these CLECs suggests that Quest is charging anything for UNEs or retail
services other than the prices that have been approved by the Commisson in separate cost
dockets. Nor do they suggest that Washington has failed to follow the Teecommunications
Act’ s pricing methodology for UNEs. Any such argument would be beyond the scope of this
proceeding.

If Quwest is charging UNE prices that the Commission has found to comply with
the Act, and if those Act-determined prices do not enable the CLECs to achieve the profit
margins they wish in light of Qwest’s sate-set retall prices, that is not Qwest’ sfault:

“[1Jncumbent LECs are not required, pursuant to the requirements of section 271, to guarantee
competitors a certain profit margin.”* In the Verizon Massachusetts Order, the FCC made clear
that whether UNE rates provide CLECs a sufficient profit margin to make UNES an attractive
entry drategy “isnot part of the section 271 evaduation” at dl.** Thus, the FCC had specificdly
rgected AT& T’ s and WorldCom' s argument twice prior to this proceeding, and for them to
continue presenting it in direct defiance of the FCC' s explicit orders borders on theirresponsible.
The only relevant question is whether the BOC's UNE prices follow the Act’ s specified cost-
based methodology, a question for another docket. “The Act requires that we review whether the
rates are cost-based, not whether a competitor can make a profit by entering the market.”*> The
FCC further noted that this type of argument would draw the FCC well beyond itsjurisdiction

and the appropriate scope of a section 271 proceeding:

11 See Rasher Affidavit, Exhibit 1075T at 5-7; Price Testimony, Exhibit 1090T at 24-35.
72 Rasher Affidavit, Exhibit 1075T at 5.
173 SBC Kansas/Oklahoma Order at 1 65.
174 Verizon Massachusetts Order at 7 41.
175 I d
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Conducting a profitability analysis would require us to congder the
level of adate sretal rates, because such an andysisrequiresa
comparison between the UNE rates and the state’ sretail rates.
Retall rate levels, however, are within the sate sjurisdictiona
authority, not the Commisson’s. Conducting such an andysis
would further require a determination of what a* sufficient profit
margin”’ is. We are hesitant to engage in such a determination.*

Smilaly, in the Kansas/Oklahoma Order, the FCC held asfollows:

Parties also assert that the Oklahoma promotional UNE rates are so
high that no

competitive LEC could afford to use the UNE platform to offer
local residentid service on a datewide basis. Such an argument is
irrelevant. The Act requires that we review whether the rates are
cost-based, not whether a competitor can make a profit by entering
the market. Were we to focus on profitability, we would have to

condder the level of adat€ sretal rates, something which is
within the gat€’ s jurisdictiona authority, not the Commisson’ s

The FCC specificaly declined to consider this argument in the context of the public interest
inquiry, suggesting thet it is no more appropriate to consder the argument here than in any other
part of section 271.** Now that the FCC has rgected it multiple times, the intervenors have no
bags for rasing thisissue once again.

2. I ntrastate access charges. AT& T a0 dleges that Qwest’ sintrastate
access charges would give it such an advantage in the long distance market that Qwest’ s entry
could not be in the public interest.*”* First and foremogt, the FCC has never once reviewed a
BOC' s access charges as part of a section 271 gpplication, nor has it ever conditioned aBOC's
entry into the long distance market on reforming access charges. Moreover, FCC review of
state-gpproved intrastate access charges would present the very same jurisdictional concerns as

would reviewing state-approved retail rates, as just discussed. AT& T's concern that Qwest's

176 |d. (footnotes omitted).

177 SBC Kansas/Oklahoma Order at 192 (citations omitted) (emphasis added). See also Verizon Massachusetts
Order at 741.

178 See SBC Kansas/Oklahoma Order at 1281, Seealsoid. at 192 (“The Act requires that we review whether the
rates are cost-based, not whether a competitor can make a profit by entering the market. Were we to focus on
profitability, we would have to consider the level of astate’ sretail rates, something which iswithin the state’s
jurisdictional authority, not the Commission’s.”).

In defending the SBC Kansas/Oklahoma Order to the D.C. Circuit, the FCC noted that AT& T’ s argument boils
down to aclaim “that the FCC should not allow a BOC to enter the long distance market unless the BOC has
adopted UNE rates that guarantee acertain level of competitive entry in the local exchange market. When some of
the appellants made a similar argument to Congress, both the House and the Senate specifically declined to
incorporate this sort of ‘ market share’ test into section 271. Appellants cannot now win through litigation what they
could not obtain through legislation.” Brief for Appellee, Sprint Communications Co. v. FCC, No. 01-1076 at 32
(D.C. Cir. filed June 14, 2001).

17 See Rasher Affidavit, Exhibit 1075T at 8-12.
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section 272 interLATA affiliate, Quwest Communications Corporation (“QCC”), will have some
unfair advantage if access charges are not reduced is without merit. AT& T’ sargument ignores
that, by the very terms of the Telecommunications Act of 1996, QCC must pay exactly the same
access charges as any other interexchange carrier.® Therefore, QCC will not obtain any unfair
advantage. The FCC has concurred and determined that the separation and nondiscrimination
provisions of section 272 provide adequate safeguards againgt an effort by an ILEC to obtain an
unfair competitive advantage by discriminating againg uneffiliated 1XCs, ether by dlowing

thar long distance affiliates to obtain access service below tariffed access charges or by
impairing competition in the long distance market by raising access charges across the board and
smultaneoudy lowering the retal rates of its affiliate’ s long distance service to below cost.
Specificaly, the FCC held:

Contrary to the concerns of some parties, the temporary constraint
a issue here should not dlow incumbent LECs thet providein-
region long distance service to engage in “price squeezes’ or other
anticompetitive practices, either by alowing their long-distance
affiliates to obtain access service below tariffed access charges or
by impairing competition in the long- distance market by raising
access charges across the board and smultaneoudy lowering the
retall rates of its affiliae’ s long-distance services to below cost.
Incumbent LECs seeking to provide interLATA services through
an dfiliate must adhere to certain structura separation and
nondiscrimination requirements. For example, Congress
anticipated that some Bell Operating Companies (“BOCs’) would
obtain authorization under 47 U.S.C. § 271 to originate in-region
long distance services before the completion of access charge
reform (which includes reform not just of charges for the specid
access services a issue here, but also of charges for ordinary
switched access as well). Congress therefore enacted Section 272,
which requires a BOC competing in the in-region long distance
market to create a separate long distance affiliate and to recover

%0 See 47 U.S.C. 8§ 272(e)(3). Section 272(e)(3) providesthat aBOC “shall charge the affiliate . . . an amount for
access to its telephone exchange service and exchange access that is no less than the amount charged to any
unaffiliated interexchange carriers for such service.” 47 U.S.C. 8 272(€)(3). See also Rebuttal Testimony of Marie
E. Schwartzon Behalf of Qwest Corporation Regarding 272 I ssues (June 21, 2001), In the Matter of the
Investigation into Qwest Corporation’s Compliance with Section 272 of the Telecommunications Act of 1996,
Docket No. UT-003022, 1139T at 29:12-14 (“The BOC [Qwest] charges the 272 Affiliate the same prices that the
BOC would charge any other carrier and does chargeits non 272 affiliates. Therefore, thereis no issue of
discrimination.”); 7/17/01 Tr. at 5139:5-10 (“[A]ny service that would be provided to QCC in-region once they have
interLATA authority would have to be provided through the carrier account team under the same rates, terms, and
conditions, any tariff services, any non-tariff services, that's correct.”) (testimony of Marie E. Schwartz).

181 See Supplemental Order Clarification, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 15 FCC Red 9587 111 19-20 (2000); see aso First Report and Order and Further
Notice of Proposed Rulemaking, | mplementation of the Non-A ccounting Safeguards of Sections 271 and 272 of the
Communications Act of 1934, As Amended, 11 FCC Rcd. 21,905 258 (1996) (rejecting assertion that FCC should
impose additional requirements concerning possible predatory pricing other than section 272’ s separation and
nondi scrimination provisions because “ adequate mechanisms are availabl e to address this potential problem”).
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access charges from that affiliate on the same basis on which it
recovers such charges from unaffiliated carriers.

Aswe have consstently determined, those structural and non
discrimination requirements provide adequate safeguards against
any effort by an incumbent to obtain an unfair competitive
advantage in the long-distance market by discriminating against
unaffiliated IXCs or by improperly dlocating costs or assets
between itsdlf and its long-digtance affiliate.

The FCC has plainly heard the CLECsS concerns in this area and rejected their proposed

remedies.

Tegtimony and documentary evidence presented in the Washington workshop establish
that Qwest isfully prepared to comply with the structura and nondiscriminatory requirements of
272 and to treat QCC like any other long distance carrier.®* The FCC has specificaly reected
CLECS requedts. Since the requirements of section 272 require Qwest’s 272 effiliate to be
billed for, and to pay, the same access charges as any other long distance carrier, and since
Qwest has confirmed that it will abide by these requirements, there is no need to Stretch the
public interest inquiry to reech thisissue.

3. Qwest’ s alleged anti-competitive behavior. AT&T and WorldCom aso
proffer adigointed series of federd and state complaint proceedings — many of which do not
even involve events in Washingtort** — in the hopes of creeting the impresson that Qwest is
somehow a compulsive bad actor that the Commission may never find to bein compliance with
section 271.%5 The CLECs are throwing dust. Whether Qwest isin fact complying with the
market- opening requirements of the Act will be determined on the basis of the factua record
developed in the workshops devoted to checklist compliance, not on the basis of hyperbolic

assartions regarding some dleged “ monopoly mindset.”:* Moreover, thereislessto AT&T's

182 |d. (citations omitted).

18 Seg, e.g., Supplemental Direct Testimony of Marie E. Schwartz on Behalf of Qwest Corporation Regarding
272 1ssues (May 16, 2001), In the Matter of the Investigation into Qwest Corporation’s Compliance with Section
272 of the Telecommunications Act of 1996, Docket No. UT-003022, Exhibit 1125T at 32:15-16 (“The BOC

[Qwest] is committed to providing its servicesto the 272 Affiliate on a nondiscriminatory basis.”); “ Qwest
Communications Corporation Section 272 Affiliation Transactions,” Exhibit 1123 (* Qwest Corporation will comply
with each of the requirements of Section 272, aswell asall of the related regulations promul gated by the FCC.”).
8 See, eg., Rasher Affidavit, Exhibit 1075T at 18-19; Price Testimony, Exhibit 1090T at 39-45; 7/17/01 Tr. at
5051:20 to 5053:4 (testimony of AT& T witness Diane Roth).

185 See Rasher Affidavit, Exhibit 1075T at 11-19; Price Testimony, Exhibit 1090T at 36-47.

1% Price Testimony, Exhibit 1090T at 36-37. AT& T concedes that “the specifics of Qwest’ s anti-competitive
behavior . . . are being discussed at length in the checklist workshops, so | will not go into the details here.” Rasher
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and WorldCom' s ligts than meets the eye: Qwest has settled most of the disputes cited, including
SunWest and Rhythms, to the satisfaction of the complaining CLECs. WorldCom admits that
“many of the examples’ it cites of Qwest's supposed “ continuing monopoly mindset” in fact
“were ultimately resolved.”

Nor do the various FCC proceedings AT& T cites prove anything.*® Each of the three
FCC casescited by AT&T involved a good-faith view by U SWEST (and, in two cases, by
Ameritech aswdl) that an offering did not involve it in the provision of interLATA service®
None of these casesinvolved anything more than a dispute about the scope of the term * provide”
as used in section 271 — which the D.C. Circuit recognized in the Buyer’s Advantage case has
no plain meaning in this context,**> and which the FCC interpreted not to mean the same thing as
used in section 275, and upon which the BOCs had relied.** Whatever the merits of these past
satutory disputes, they have no relevance today. AsAT& T acknowledges? the primary
concern with aBOC offering an interLATA sarvice prematurely isthat it may blunt the BOC's
incentives to go through the work of opening its markets and demongrating compliance in afull
section 271 proceeding. The only reason the Washington workshop processis occurring, of

course, isthat Qwest isin fact committed to pursuing the full section 271 process. The FCC has

Affidavit, Exhibit 1075T at 14.
87 Price Testimony, Exhibit 1090T at 38:11-22.
18 See Rasher Affidavit, Exhibit 1075T at 11-14.

% TheBuyer's Advantage case, for example, involved whether the prohibition in section 271 against
“provid[ing]” interLATA services could be read to extend to programs by U SWEST and Ameritech in which those
BOCs marketed (but did not transmit) an independent third party provider’ s interexchange service. On review, the
D.C. Circuit upheld the FCC’ s “ case-by-case judgment[]” that it could be so read as reasonable (and therefore
entitled to judicia deference). U SWEST Communications, Inc. v. FCC, 177 F.3d 1057, 1061 (D.C. Cir. 1999),

cert. denied, 528 U.S. 1188 (2000).

The calling card programs developed by U SWEST and Ameritech involved similar analyses of whether these
BOCswould be deemed to be “provid[ing]” interLATA service by marketing a calling card for use with an
independent third party provider’ sinterexchange service. See Memorandum Opinion and Order, AT&T Corp., v. U
SWest Communications, Inc., File No. E-97-28 et al., DA 01-418 (Chief, Enforcement Bureau, rel. Feb. 16, 2001).

Finally, U SWEST’s National Directory Assistance program involved the question whether providing
nonlocal directory assistance from an out-of-region data base — which would have been permissible under section
271(9)(4) had the data base been owned by U SWEST itself — so qualified where the data base was owned by a
third party. See Memorandum Opinion and Order, Petition of U SWEST Communications, Inc. for a Declaratory
Ruling Regarding the Provision of National Directory Assistance, 14 FCC Red 21,086 (1999) (“DA Order”). The
FCC has specifically rejected AT& T’ sargument that the BOCs' provision of national directory assistance services
should cause them to fail the public interest test. See Bell Atlantic New Y ork Order at 1 445. Qwest was allowed to
provide non-local directory assistance in-region where Qwest owned the database. The only reason that the FCC
disallowed Qwest’s provision of non-local directory assistance out-of-region was because Qwest did not actually
own the out-of-region database. See DA Order.

190 See 177 F.3d at 1058 (“ The statutory term ‘ provide’ appears to us somewhat ambiguous in the present
context.”).

¥t |d. at 1060-61.
192 See Rasher Affidavit, Exhibit 1075T at 12.
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gpecifically recognized that the post-merger Qwest has * a greater incentive than the pre-merger
U SWest to satisfy section 251 so that it can comply with section 271 and re-enter the in-region
long distance market and serve Qwest’ s nationd corporate customers that require servicein the
U S West region.”** Whether Qwest has sufficiently opened its markets today to competition
will be determined on the record devel oped in the checklist compliance workshops, not by
reference to past cases.**
4, Structural Separation. AT&T and WorldCom suggest that the

Commission should take the public interest inquiry as an opportunity to effect amassve
corporate restructuring of Qwest, akin (by their own characterizations) to the 1984 break-up of
AT&T.*s They specificaly ask the Commisson to order Quest to “establish[] a corporate
Structure that would separate Qwest' s retail and wholesdle activitiesinto two separate
subsdiaries’ and “to establish aretail company with independent management that would
interact with the wholesale company on [an] armv'slength basis.”** While AT& T and WorldCom
do not delineate the precise bounds of the Commission remedy they are seeking, this structurd
separaion would presumably be limited to Qwest’ s network and operations in Washington.

AT&T and WorldCom never once identify the provison of state or federd law that
purportedly authorizes the Commission to condition the grant of afederal section 271 gpplication
on aforced corporate restructuring. Smply put, thereisnone. Nothing in section 271 or any
other section of the federd Telecommunications Act authorizes state commissons to invent new

structura separation requirements beyond the short list of separate affiliate obligations Congress

1% Memorandum Opinion and Order, Qwest Communications International Inc. and U S West, Inc. Application
for Transfer of Control of Domestic and International Sections 214 and 310 Authorizations and Application to
Transfer Control of a Submarine Cable Landing License, 15 FCC Red 5376 1 2 (2000) (“Qwest Merger Order™).

1% Ms. Rasher also allegesthat reviews of Qwest’s April 16, 2001, Auditor’s Report and merger approval
certification filed with the FCC on the same day demonstrate that Qwest violated section 271 “[t]hrough its branding
of in-region interLATA transport services asitsown.” Rasher Affidavit, Exhibit 1075T at 13. This matter is
currently under review by the FCC, which isthe appropriate forum for resolving any issue relating to the audit, and
not a section 271 proceeding. See Verizon Connecticut Order at § 79 (noting that “Verizon’ scompliance with the
conditions of the Bell Atlantic/GTE merger ... [would] be appropriately addressed in the Commission’ s detailed
review of the audit findings").

Inany event, AT&T isgrasping at straws: Thismatter involved asimple billing error, not aviolation of
section 271. As Qwest has stated to the FCC, the error involved services provisioned by Touch America (not
Qwest). The services were erroneously billed in the name of Qwest. Qwest did not provision the services, did not
market them or obtain any material benefits associated with packaging them with local service, did not hold itself
out as the provider of them, and did not perform any other functions of an interexchange carrier.

195 See Rasher Affidavit, Exhibit 1075T at 30, 39; Price Testimony, Exhibit 1090T at 66.
1% Rasher Affidavit, Exhibit 1075T at 30-31.
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enumerated, and no FCC order has ever required involuntary corporate restructuring asa
condition of section 271 authorization. No such authority isfound in Washington law ether.
Involuntary structural separation would force Washington consumers to bear the costs of a
duplicative corporate structure, wasteful administrative overhead, and an inefficient divison of
Qwed’ sintegrated multistate operations into insular Washington-specific retall and wholesdle
entities. In fact, no Sate anywhere hasfound AT& T's proposa for structura separation to be
worth the massive cogts it imposes, and every state commission to consider this proposal has
regjected it.

a. The Commission has no authority under federal law to impose

involuntary structural separation as a precondition to granting a
section 271 application.

Neither AT&T nor WorldCom can point to any provision of section 271 that authorizes
structural separation, nor can they point to any FCC section 271 order that has even hinted that
such far-reaching authority might lurk somewhere within the until-now unassuming public
interest inquiry. Congress enumerated two, and only two, separate entity requirementsin Title 1
of the 1996 Act: theinterLATA services and manufacturing affiliate requirement of 47 U.S.C. §
272, and the eectronic publishing affiliate rules of 47 U.S.C. § 274, which have snce sunset.»*’
Congress made compliance with the section 272 rules an express condition of section 271
reief.*® These provisons “evidence]] Congress considered judgment as to when” aBOC must
“provide telecommunications services through an affiliate”** Given Congress s specificity
regarding the limited separate affiliate requirements of section 272 and its express incorporation
of those requirementsin section 271(d)(3)(B), it Strains credulity to suggest that an even broader
authority to order separation for all loca exchange servicesis hidden somewhere in section
271(d)(3)(C)’ s public interest test.

Nor does any other section of the Act contain the authority AT& T and WorldCom are

positing. The entire premise of section 251 is that the same ILEC corporate entity will be

97 Seed7 U.S.C. 8§ 274(g)(2).

198 See47U.S.C. 8§ 271(d)(3)(B).

199 Association of Communications Enters. v. FCC, 235 F.3d 662, 667 (D.C. Cir. 2001). In Association of
Communications Enters., the D.C. Circuit held that the Act’ s express provisions regarding separate affiliates were

exclusive, such that the FCC was barred from authorizing the creation of additional kinds of less-regulated affiliates.
Id. at 667-68.
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providing both wholesale and retail local service. Section 251(c)(4), for example, requires “each
incumbent local exchange carrier . . . to offer for resde at wholesale rates any
telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications carriers.”2® “The carrier” that provides services“ a retail” isthe same one
that offersits services “at wholesde rates’ to beresold. Section 251(c)(3) requires this same
entity to provide unbundled network elements a wholesale* Congress clearly expected that the
ILEC sretail and wholesde entities would be one and the same, which is why the idea of
Structural separation for local services never gppears once in Congress s detailed regulatory
scheme — or in the FCC' s thousands of pages of orders implementing that scheme.

What few citations to federa authority AT& T and WorldCom do provide are at best
irrdevant and worst disingenuous. AT& T rdies dmost exclusvely on the fact thet the FCC
permitted SBC and Ameritech, and Bell Atlantic and GTE, to provide advanced services through
a separate affiliate after their respective mergers>? What AT& T neglectsto tell the Commission,
however, isthat the merging parties separate affiliate commitments were entirely voluntary, and
that the FCC dlowed the parties to creste these advanced service affiliates in exchange for
exempting the affiliates from section 251(c) altogether.2* The FCC agreed that SBC and Verizon
could dismantle the affiliates (and again provide DSL through their ILECs) if a court ever found
that the affiliates would till be subject to section 251(c) notwithstanding their separation.* (In
fact, now that the D.C. Circuit has so ruled,?> SBC and Verizon arein fact dissolving these

separate affiliates with the FCC sblessng.®) Findly, as AT&T isforced to concede®” these

200 47 U.S.C. § 251(c)(4)(A) (emphasis added).

21 See 47 U.S.C. §251(c)(3).

22 See Rasher Affidavit, Exhibit 1075T at 32-33.

203 See Memorandum Opinion and Order, Application of GTE Corporation, Transferor, and Bell Atlantic
Corporation, Transferee, For Consent to Transfer Control of Domestic and International Sections 214 and 310
Authorizations and Application to Transfer Control of a Submarine Cable Landing License, 15 FCC Rcd 14032,
14143 11 274 (2000) (“Verizon Merger Order”); Memorandum Opinion and Order, Applications of Ameritech Corp.,
Transferor, and SBC Communications, Inc., Transferee, for Consent to Transfer Control of Corporations Holding
Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of the Communications Act and Parts 5, 22,
24, 25, 63, 90, 95 and 101 of the Commission’s Rules, 14 FCC Rcd 14712, 14893-94 1445 (1999) (“SBC Merger
Order”).

204 SeeVerizon Merger Order at 111 265, 267; SBC Merger Order at 1 445.
205 See Association of Communications Enters., 235 F.3d at 668.

26 Seg, e.g., Order, Application of GTE Corp., Transferor, and Bell Atlantic Corp., Transferee, CC Dkt. No. 98-
184, DA 01-1717 (rel. July 19, 2001) 1 2 (2001 WL 816590) (approving of Verizon's plansto reintegrateits
separate advanced services affiliate into the ILEC corporation following the ASCENT decision, as originaly
contemplated in the Verizon Merger Order).
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merger orders never suggested that structura separation made sense for basic loca exchange
sarvice, or any service other than DSL; on the contrary, the SBC Merger Order expresdy refused
to adopt a“ structura solution that isolates the BOCs from control of the local loops.” 2

In short, the orders on which AT& T basesiits entire argument never suggested that an
ILEC could be forced to accept structural separation over its objections, or that separation could
be applied to dl locd exchange services, or that it would be gppropriate to impose structura
Separation on top of , rather than instead of, the market- opening requirements of sections 251 and
271. Indeed, the FCC went out of itsway in these orders to explain that these separate affiliate
commitments, like the merging parties' other voluntary commitments, were not based in the
requirements of the Act at dl:

Nor are the conditions that we adopt today intended to be
consdered as an interpretation of sections of the Communications
Act, especialy sections 251, 252, 271 and 272, or the
Commission’srules, or any other federd Satute. . .. All of the
conditions that we adopt today are merger-specific and not
determinative of the obligations imposed by the Act or our rules?*

For that reason, when Qwest and U SWEST merged, the FCC (as AT& T conceded during the

workshop?°) expressy declined to impose any type of structural separation requirements:.

Unlike the ingtant merger, we found that the SBC/Ameritech
transaction raised subgtantia public interest harms and would
sgnificantly decrease the potentid for competitionin loca
telecommunications markets, increase incentives to discriminate;
and frugtrate the Commission benchmarking efforts. We find that
the instant merger raises no such concerns. Absent these public
interest harms, we will not impose conditions or require separate
subsidiaries as the commenters have suggested.?:

The FCC' s merger orders thus do not support AT& T’ s arguments.
AT& T sand WorldCom' s other citations are no more relevant and no less suspect. For
example, both carriers proffer the FCC' s endorsement of structural separation for BOC

information services in the Computer |1 Orderz2 without ever mentioning that the FCC

27 See Rasher Affidavit, Exhibit 1075T at 32 (conceding that “the FCC refrained from requiring a structural
separation for the merged companies wholesale and retail basic exchange operations”).

28 SBC Merger Order at 1515.

209 Verizon Merger Order at 1 253; SBC Merger Order at 1 357.
20 See 7/17/01 Tr. at 5070:1-9.

21 Qwest Merger Order at 146 n.135 (2000).

22 See Rasher Affidavit, Exhibit 1075T at 36-37 & nn.68, 70 (citing Final Decision and Order, Amendment of
Section 64.702 of the Commission’s Rules and Regulations (Second Computer Inquiry), 77 F.C.C.2d 384 (1980)
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repudiated that holding and abandoned structura separation after Sx years of experience with
it

Smilarly, AT&T citesthe FCC' s old rules for BOC provison of cdlular service
without ever revedling that these rules were relaxed over time and will sunset dtogether in four
monthsz* Findly, both AT& T and WorldCom refer to the Modification of Fina Judgment
(“MRJ’) approving the negotiated consent decree divesting AT& T of the BOCs without ever
bothering to explain what provison of lawv might give the Commission the same authority asan

antitrust court.z¢

b. The Commission has no authority under Washington law to impose
structural separation on Qwest.

AT&T and WorldCom do not even try to show that there could be a state-law basis for
imposing an involuntary structural separation on Qwest, nor could they. The Commission lacks
authority to order structural separation. Under Washington law, the Commission “must act
within its statutory authority, and its acts cannot be arbitrary or capricious.”?” Asthisprinciple
has long been understood in Washington, “a public service commisson . . . isan adminidrative

agency created by statute and as such has no inherent powers, but only such as have been

(*Computer 11 Order”)); see aso Price Testimony, Exhibit 1090T at 67-68.
23 nits1986 Computer 111 Order,

the Commission determined that the benefits of structural separation were outweighed by the costs, and that
nonstructural safeguards could protect competi[tors] from improper cost allocation and discrimination by the BOCs
while avoiding the inefficiencies associated with structural separation. The Commission concluded that the advent
of more flexible, competition-oriented regulation would permit the BOCs to provide enhanced services integrated
with their basic network facilities.
Further Notice of Proposed Rulemaking, Computer |11 Further Remand Proceedings. Bell Operating Company
Provision of Enhanced Services, 13 FCC Rcd 6040 10 (1998) (“ Computer 111 Further Remand”); see also Report
and Order, Amendment of Section 64..702 of the Commission’s Rules and Regulations (Third Computer Inquiry),
104 F.C.C.2d 958, 1007-10 1111 89-94 (1986) (“Computer 11 Order”). The Computer 111 Order was reviewed by the
Ninth Circuit and remanded to the FCC for a more complete administrative record; however, the court never
disputed the FCC’ s premise that structural separation imposes significant administrative costs and efficiency losses
that are unnecessary with adequate nonstructural regulation. See Californiav. FCC, 905 F.2d 1217 (Sth Cir. 1990).
Two of the FCC’ sremand orders were subsequently remanded for further consideration of the non-structural
safeguards the FCC had adopted in place of structural separation. See Californiav. FCC, 4 F.3d 1505 (9th Cir.
1993); Cdliforniav. FCC, 39 F.3d 919 (9th Cir. 1994). The FCC has since tentatively concluded that the adoption of
the market opening provisions of section 251 of the Telecommunications Act have made the question of non-
structural safeguards for information services largely moot. See Computer 111 Further Remand at 1 34.
24 See Rasher Affidavit, Exhibit 1075T at 36, 39.
215 See Report and Order, Amendment of the Commission’s Rules to Establish Competitive Service Safeguards
for Local Exchange Carrier Provision of Commercial Mobile Radio Services, 12 FCC Red 15668 11 27-31 (1997);
47 C.F.R. §20.20 (f).
216 See Rasher Affidavit, Exhibit 1075T at 31; Price Testimony, Exhibit 1090T at 64-67, 69-70 (citing United
Statesv. American Tel. & Tel. Co., 552 F. Supp. 131 (D.D.C. 1982), aff’d sub nom., Maryland v. United States, 460
U.S. 1001 (1983)).
27 Jewell v. Washington Util. & Transp. Comm' n, 585 P.2d 1167, 1169 (Wash. 1978) (citation omitted).

-41 -



PUBLIC VERSON

expresdy granted to it by the legidature or have, by implication, been conferred upon it as
necessarily incident to the exercise of those powers expresdy granted.”#® “If an enabling Satute
does not authorize ether expressy or by necessary implication a particular regulation, thet
regulation must be declared invalid despite its practical necessity or gppropriateness.”°
Washington's satutes do not provide the Commission with authority to force structura
separation on Qwest.2  “All of the provisons of the public utilities statuies must be construed
together to accomplish the purpose of assuring the public of adequate service at fair and
reasonable rates.”?*  \When so construed, understanding “the legidative intent [is] rather smple.
The public interest . . . requires prompt, expeditious and efficient service. Quid pro quo, the
company is entitled to rates which are fair, just, reasonable and sufficient to alow it to render
such services”?22 . The Commisson oversees that bargain, but, because its authority islimited,
can do no more. It cannot, for instance, “impose a charge on dl [telephone] access lines, assess
the charge againg . . . LECY] and then didtribute the funds to other LECs that incur losses
through the converson to” a state-mandated service* Asthe court recognized, the
Commission’s authority to set just and reasonable rates * does not confer power on the
Commission, either expressly or impliedly, to impaose its own charge on the company or
ratepayers.”> Smilarly, the Commission has been found to lack authority to grant one LEC the
exclusve rights to provide service within an exchange?® Certainly, without a specific statutory
mandate to order so massive and market-atering an undertaking, the Commission lacks the
authority to require structurd separation aswell. Aswe now show, that is particularly so where,
asin the case of structura separation, such an obligation would impose huge costs on Qwest and,
in turn, on its customers, thereby denying them what the statute commands:. “reasonable prices’

and “efficient sarvice”

28 Washington ex rel. Pub. Util. Dist. No. 1 v. Department of Pub. Serv., 150 P.2d 709, 712 (Wash. 1944).
29 Washington Indep. Tel. Ass'nv. TRACER, 880 P.2d 50, 55 (Wash. App. 1994).
220 See Wash. Rev. Code §8 80.01.010 et seq.; 80.36.005 et seq.
21 U SWEST Communications, Inc. v. Washington Util. & Transp. Comm'n, 949 P.2d 1337, 1359 (Wash. 1998).
22 TRACER, 880 P.2d at 55 (internal quotations omitted).
28 See U SWEST, 949 P.2d at 1361.
24 TRACER, 880 P.2d at 56-57.
2 |d. at 57.
26 SeeInre Consolidated Cases, 869 P.2d 1045, 1049-51 (Wash. 1994).
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C. Structural separation would impose massive and unnecessary costs on
Washington consumers.

A forced corporate restructuring of Quwest would impose enormous adminidirative costs
and efficiency losses that would ultimately be borne by the consumers of Qwest’ s services. The
proposa advanced by AT& T and WorldCom would require Qwest to build a new corporate
organization, keep extra sets of books, hire new staff, and purchase additiond facilities just to
interconnect with its own network — and yet this massive invesment in overhead would not yield
asgngleimprovement in service or enable asingle additional customer in Washington to obtain
sarvice. Going forward, structural separation would aso destroy Qwest’ sincentives to improve
its network and deploy innovative new services making use of that network. Asthe FCC has
recognized, it is ultimately consumers who suffer as aresult of structurad separation’s dampening

effect on innovation:

Experience with the [Computer 11] structura separation
requirements . . . has demondtrated that those requirements hinder
the introduction of enhanced services that could benefit the public
by being widdly and efficiently available through the BOC's locd
exchanges. Structural separation imposes opportunity costs by
discouraging the BOCs from designing innovative enhanced
services that utilize the resources of the public switched network.
Such innovation losses, resulting from the physical, technicd, and
organizationa congtraints imposed by the structura separation
requirements, directly harm the public, which does not redize the
benefits of new offerings?

Structurd separation would aso prevent Qwest from being able to respond quickly and flexibly
to changing market conditions to provide the services consumers want.

Worg of al, consumers would suffer these costs needlessy. The Commission will
determine in other workshops whether Qwest has fully complied with section 251 and the
competitive checklist and adopted an adequate performance assurance plan. By trying to insert
the concept of structura separation into the public interest test, AT& T and WorldCom are
suggesting thet, even if the Commission finds in those other workshops that Qwest isin full

227 Computer 111 Order at 189. The FCC went on:

We further recognize that structural separation imposes direct costs on the BOCs from the duplication of facilities
and personnel, the limitations on joint marketing, and the inability to take advantage of scope economies. ... These
are indications of more fundamental costs of structural separation— namely, that the BOCs are unable to organize
their operationsin the manner best suited to the markets and customers they serve. The net result of these costsin
delayed services and innovation, in direct duplicative costs, and in organizational inflexibility, is that structural
separation prevents consumers from obtaining services and service combinations that they desire.
Id. at 91
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compliance with every requirement of section 251 and 271, the company should still be forced to
undertake aradical corporate restructuring just for good measure. This belt-and-suspenders
approach serves no purpose at al. Asdetailed above, neither Congress nor the FCC has ever
required involuntary structural separation on top of comprehensive nonstructurd regulation; to
the extent the FCC has ever consdered structura separation under the Telecommunications Act
(in the advanced services context), it was to gpply in place of regulation under section 251. The
massive cods of structural separation more than outweigh any redundant safeguardsit might
offer.

Given the enormous cogts and consumer welfare losses structural separation would
involve— as well as the absence of any legd basisfor ordering it — it is hardly surprisng thet
no date to consider structura separation has adopted it. Maryland, Virginia, lllinois, and
Pennsylvania have aready rgected AT& T’ s proposals?® Indismissing an AT&T petition to
bresk up Verizon's Virginia operations, for example, the State Corporation Commission found
that the federd Telecommunications Act contains*no grant of authority ... to order Sructurd
separation,” and that requiring structura separation would impair Verizon's property rights
under its operating certificates??® The SCC aso found structurd separation unnecessary in light
of the agency’ s pending reviews in other dockets of Verizon's OSS systems and the generd state
of competitionin Virginia?® AT&T and WorldCom concede, as they mugt, that their structurdl

28 See, e.g., Order Granting Motion to Dismiss, Joint Petition of Cavalier Telephone, L.L.C., Network Access
Solutions, L.L.C., Covad Communications Co. and AT& T Communications of Virginia, Inc. for Structural
Separation of Verizon Virginialnc. and Verizon South, Inc., Case No. PUC010096 (June 26, 2001) (“Virginia
Order”); Greg Edwards, “Rivals Request That Verizon Be Dismantled Is Dismissed,” Richmond Times-Dispatch,
June 28, 2001, at B15 (discussing Maryland and Virginia decisions); Wayne Kawamoto, “ Structural Separation
Sunk by Illinois Legisature,” CLEC-Planet, June 8, 2001.

While the Pennsylvania PUC initially ordered full structural separation of Verizon’s operationsin that state, it
ultimately reversed course and rejected AT& T’ s proposal. See Opinion and Order, Structural Separation of Bell
Atlantic-Pennsylvania, Inc. Retail and Wholesale Operations, Docket No. M -00001353, Mar. 22, 2001; Joint
Petition of Nextlink Pennsylvania, Inc., Opinion and Order, Docket No. P-00991648 (Sept. 30, 1999), &ff'd, Bell
Atl.-Pa,, Inc. v. Pennsylvania Pub. Util. Comm’n, 763 A.2d 440 (Pa. Commw. Ct. 2001). The PUC did adopt acode
of conduct for Verizon’s wholesale and retail operations, but this was based on a Pennsylvania statute expressly
granting such authority, as AT& T conceded at the Workshop. See 7/17/01 Tr. at 5069:7-17 (testimony of Diane
Roth); 66 Pa. Cons. Stat. 8 3005(h) (authorizing state PUC to require that “ competitive service be provided through
asubsidiary which isfully separated from the local exchange telecommunications company”). Thereis, however,
no equivalent statute in Washington.

29 VirginiaOrder at 5.
230 Id
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separation proposal has not yet found a taker anywhere in the country.* Accordingly, this
Commission should also decline to give any credenceto AT& T and WorldCom's proposal.
5. CLEC failures. AT&T, WorldCom, and Mark N. Cooper (witness for the

Washington State Attorney Generd’ s Office) al suggest that granting Quwest’ s gpplication would
not be in the public interest because many CLECs have recently gone bankrupt or are having
trouble in the capitd markets, threatening their entry plans? But just as*incumbent LECs are
not required, pursuant to the requirements of section 271, to guarantee competitors a certain
profit margin,”2* nor are they required to guarantee their competitors stable stock pricesin the
face of agenerd NASDAQ rout. Thefact that CLECs may choose to scale back entry plansin
light of their own financid troubles has no bearing on whether Qwest has taken those actions
within its power to open up its market; as the FCC has recognized, “individua CLEC entry
strategies’ are “beyond aBOC's control "2

The truth is that a number of factors explain the CLECS troubles in the capital markets,
over which Qwest has no control, including: misdirected or insufficiently focused business plans,
an overdl economic dowdown (which leads to the drying up of funding sources and higher
lending costs), inexperienced management, too many competitors with the same business plan
vying for the same market segment, and unmanaged growth. If CLECs believe that Qwest has
played arolein their troubles by (in their view) failing to open its markets, those beliefs will be
tested directly in the workshops evauating Qwest’ s compliance with the competitive checklist.
Thefinancid hedlth of the capital markets and of the CLECs in generd should not be allowed to
indnuate itsdlf into the public interest test.

And since section 271 authorization does not turn on competitor market shares, as
explained above* the fact that a CLEC might retreat from the market dtogether in this economy
changes nothing. Indeed, “the Act provides for long distance entry even where thereisno

fadlities-based competition” at all, underscoring “Congress desire to condition gpprova solely

Bl See7/17/01 Tr. at 5069:1-6.

232 See Rasher Affidavit, Exhibit 1075T at 20-23; Price Testimony, Exhibit 1090T at 19:3 to 20:12; Cooper
Testimony, Exhibit 1070T at 38-40.

3 SBC Kansas/Oklahoma Order at § 65.
B4 d. at 7268.

235 Seesupra Section |.B, text accompanying notes 18-22.
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on whether the gpplicant has opened the door for loca entry through full checklist compliance,
not on whether competing LECs actually take advantage of the opportunity.”z®

AT& T’ s suggestion that Qwest is somehow responsible for the CLECS swoonin the
stock marketsis not credible. As FCC Chairman Michael Powell recently stated, the CLECs

have nobody to blame for their problems but the capita markets and their own business plans.

[T]he capitd markets deserve alot of culpability. 1 think high-
yield money went chasing unsound business fundamentds. 1've
talked to alot of CEOs who knew what they were about to do was
not the right thing to do and they had to do it anyway. They had to
grow too fast. They had to get too many markets. Their networks
weren't reedy for it. They knew it. But the high-yidd capita
market demanded that they do it. | think that's the central

problem, but other things happened, too. | think that alot of
competitive companies entered the market on redly inefficient and
short-term business modds. The other thing was regulatory
arbitrage, cream-skimming, reciproca compensation, arbitrage
between different compensation mechanisms?*

If AT&T beievesthat Qwest hasfailed to open its markets to their detriment, those beliefs will
be tested in the separate workshops assessing Qwest’ s compliance with the competitive
checklist. Thereis nothing more to add here. The public interest test is not an inquiry into
whether CLECs somehow deserve to be protected from BOC competition smply because of
their own financid difficulties

6. Other miscellaneousissues. Findly, the CLECs broach a number of
other issues— for example, Qwest’s provision of enhanced extended links,¢ pecific sections of
Qwed’' s Statement of Generally Available Terms? and operations support system (“OSS’)
testing procedures* CLEC access to wiring in multiple dwelling units, provisoning intervas,
and DSL and advanced services — that are wholly unrdated to the public interest inquiry. As

with the QPAP, these basi ¢ checklist compliance and performance issues are the subject of other

6 Bl Atlantic New York Order at 1 427.

z7 - “Powell Blames CLEC Money Woes on Lenders, Bad Business Plans,” Communications Daily, May 23, 2001,
Vol. 21, No. 100 (2001 WL 5053249).

28 See Workshop 3 Response Testimony of Timothy H. Peters on Behalf of Electric Lightwave, Inc., Inthe
Matter of the Investigation into U S West Communications, Inc.’s Compliance with § 271(c) of the
Telecommunications Act of 1996, Docket No. UT-003022 (“ Peters Testimony”) (Feb. 12, 2001), Exhibit 975T at 7-
12; Workshop 3 Response Testimony of Rex Knowles on Behalf of XO Washington, In the Matter of the
Investigation into U S West Communications, Inc.’s Compliance with § 271(c) of the Telecommunications Act of
1996, Docket No. UT-003022 (Feb. 12, 2001), Exhibit 880T at 2.

239 See Peters Testimony, Exhibit 975T at 13-20.
240 See Price Testimony, Exhibit 1090T at 73:18-19.
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workshops in this proceeding and should not be addressed here. Additionally, OSSissues are
properly raised and resolved in the ROC OSS testing process and should not be raised in this
public interest workshop. WorldCom’switness in fact conceded that this was not an appropriate
forum for consdering Qwest’'s OSS* and the sameis true for the other aspects of interconnec-
tion the CLECsraise. The FCC's section 271 orders have addressed these types of particular
interconnection disputes, not in the public interest inquiry, but in connection with the specific
checkligt items to which they rdate? 1t would be ingppropriate and inefficient to import a
duplicate layer of review into the public interest inquiry.
CONCLUSION
For al the foregoing reasons, Qwest respectfully asks the Washington Utilities and

Trangportation Commission to find that Qwest has satisfied al the requirements of 47 U.S.C. §
271(c)(1)(A) and 47 U.S.C. § 271(d)(3)(C).
RESPECTFULLY SUBMITTED this 7th day of September, 2001.
Respectfully submitted,
Qwest Corporation

John L. Munn, #30672

Qwest Corporation

1801 Cdlifornia Street, 49" Floor
Denver, CO 80202

(303) 672-5823

LisaA. Anderl (WSBA #13236)
Qwest Corporation

1600 7th Avenue, Room 3206
Seattle, WA 98191

(206) 345-1574

Attorneys for Qwest Corporation

21 |d. at 74:5-6 (“| do not mean to suggest that this proceeding is the place to consider issues related to Qwest’s
0SS").
22 Seg e.g., SBC Kansas/Oklahoma Order at 111 105-06 (discussing Southwestern Bell’ s change management
plan in the context of checklist item 2); SBC Texas Order at § 330 (addressing availability of DSL servicesto non-
voice customersin context of checklist item 4).
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