BEFORE THE WASHINGTON STATE

UTILITIES AND TRANSPORTATION COMMISSION
	In the Matter of the
Washington Independent Telecommunications Association and Lewis River Telephone Company, d/b/a TDS Telecom Petition for Declaratory Ruling


	DOCKET NO. UT-083056



RESPONSE OF 

THE WASHINGTON INDEPENDENT TELECOMMUNICATIONS ASSOCIATION 

AND LEWIS RIVER TELEPHONE COMPANY D/B/A TDS TELECOM
TO MOTION OF COMCAST PHONE OF WASHINGTON, LLC

FOR LEAVE TO REPLY TO WITA/TDS RESPONSE AND PROPOSED REPLY
1.
Pursuant to the Notice of Opportunity to File Reply to Comcast’s Motion entered January 13, 2009, the Washington Independent Telecommunications Association (“WITA”) and Lewis River Telephone Company, d/b/a TDS Telecom (“TDS”) hereby file this Reply to the Comcast Motion.  First, and foremost, WITA and TDS appreciate the opportunity to be able to file this Reply.  At the outset, WITA and TDS note that an objection to Comcast’s motion for leave to reply would most likely be futile.  Therefore, rather than objecting to the motion for leave to reply, WITA and TDS will simply concentrate on responding to the substance of Comcast’s Proposed Reply.  For purposes of convenient reference throughout the remainder of this Reply, the Comcast filing will be referred to as the “Comcast Motion.”
DISCUSSION
The Existence or Non-Existence of a “Right” that Comcast Asserts is the Key Issue in this Proceeding.
2.
At Paragraph 3 of Comcast’s Motion, Comcast asserts that what WITA and TDS argue is a “hopelessly circular argument that, if accepted, would clearly expand the Commission’s jurisdiction to a judicative declaratory ruling proceedings well beyond what the legislature intended.”  That statement by Comcast is just not consistent with the statute itself.  RCW 34.05.240(7) allows a necessary party to block the use of a declaratory ruling if and only if the declaratory order “would substantially prejudice the rights of a person who would be a necessary party and who does not consent in writing to the determination of the matter by a declaratory order proceeding.”  The key question is whether there does or does not exist a right that would be substantially prejudiced.  
3.
At Paragraph 5 of the Comcast Motion, Comcast asserts “Comcast has the existing right to interconnect with other telecommunications carriers….”  (Emphasis added.)  That is the key question.  It is not certain that Comcast has an existing right.  That, in fact, is the question before the Commission in this proceeding.  

4.
The circular argument is not what WITA and TDS present.  The circular argument is Comcast’s continual assertion that it has an existing right to interconnection.  That is the core issue of the proceeding.

5.
Comcast claims that the arguments presented by WITA and TDS are erroneous in that they are based upon a mistake of fact.  That mistake of fact which is asserted by Comcast is whether Comcast claims the traffic that it wants to send to TDS is an information service or not.
  At the time that WITA and TDS filed their initial response in this docket, WITA and TDS sincerely believed that Comcast was asserting that what it provided was an information service.  The parties have since learned through discovery in Docket No. UT-083055 that Comcast attempts to draw a fine distinction through a deliberate corporate allocation of responsibilities, such that the affiliate known as “Comcast IP” provides what Comcast states is an information service, while Comcast Phone, through its limited offerings, is asserted by Comcast to be providing a telecommunications service.  Again, this is a question that goes to the core of why this Petition for Declaration Ruling was filed.  Not only is this seemingly deliberate confusion of functions on the part of Comcast an apparent effort to draw very fine distinctions to elude Washington Commission regulation for the Digital Voice service offered by Comcast IP, it has also been called into question by the Federal Communications Commission (“FCC”).

6.
On Sunday, January 18, 2009, the FCC issued a directive to Comcast to provide a rationale as to why the Digital Voice offering by Comcast (note the FCC did not try to distinguish between Comcast Phone and Comcast IP) was not a telecommunications service subject to Title II regulation.  A copy of the FCC’s letter to Comcast is attached as Exhibit 1.  Thus, not only are these issues at work before this Commission, they are also in play before the FCC.

7.
Please note that Comcast is required to respond to the FCC by January 30, 2009.  WITA 
and TDS suggest that the Commission direct Comcast to provide a copy of its response to the FCC in this docket on the same date that it is filed with the FCC.  The information may be illuminating (or it may not) on the issues in this proceeding.

The FCC Has Not Made a Determination as to Comcast’s Status.
8.
Comcast asserts in Paragraph 4 of the Comcast Motion that:  “The Federal Communications Commission (“FCC”) has unambiguously concluded that the PSTN interconnection service that Comcast provides is a telecommunications service…,” citing to the FCC’s Time Warner decision.
  That is flat not the case.  In the Time Warner decision, the FCC recognized that each case would have to be evaluated on its own facts.  There is nothing about the Time Warner case that preempts this Commission or conclusively applies a decision to the Comcast provision of service.

9.
As stated by the FCC in Time Warner in reviewing Time Warner’s wholesale offering “We emphasize that the rights of telecommunications carriers to Section 251 interconnection are limited to those carriers that, at a minimum, do in fact provide telecommunications service to their customers, either on a wholesale or retail basis.  We do not address or express any opinion on a state commission’s evidentiary assessment of the facts before it in an arbitration or other proceeding regarding whether a carrier offers a telecommunications service.”
  Thus, the FCC left 

it to the states to do individual review of a carrier’s offering.  The FCC concluded its analysis of this issue by stating “Finally, we emphasize that our ruling today is limited to telecommunications carriers that provide wholesale telecommunications service and that seek interconnection in their own right for the purpose of transmitting traffic to or from another service provider.”  (Emphasis in original.)
  It is not at all clear that Comcast meets the requirements set forth by the FCC.
10.
Comcast’s blithe assertion in Paragraph 5 of the Comcast Motion that it is a telecommunications carrier as that term is used in Section 251 has not been established.  That is, again, a core issue in this Petition.  No facts have been established that demonstrate that Comcast has met the test of qualifying as a telecommunications carrier for purposes of seeking interconnection for the traffic generated by Comcast IP.

Time is Not an Issue for Comcast.
11.
In Paragraph 6 of the Comcast Motion, Comcast asserts that it is not prejudiced by any delay in the way in which this proceeding may unfold.  Since delay to Comcast’s entry into a market does not seem to be an issue of substantial prejudice, there is no reason not to proceed with this Petition.

12.
Comcast goes on to argue that even if the issue of substantial prejudice arising from the passage of time was an issue, which Comcast asserts that it is not, the cases cited by WITA and TDS are inappropriate.  WITA and TDS will not repeat the manner in which it addressed this issue in the letter of January 6, 2009.  Rather, those arguments are incorporated here.  However, it is clear that the arguments presented by Comcast on this point are baseless.  The rules of statutory construction support reference to common law decisions interpreting terms similar to those contained in RCW 34.05.240(7).

Comcast’s Repeated Assertion of a “Right” is Not Determinative.
13.
What Comcast goes on to argue is that it “claims a tangible right to interconnection.”
  However, is that really the case?  Is Comcast, perhaps, asserting a right to interconnect illegally with Lewis River Telephone Company and other rural telcos?  Is Comcast asserting a right to illegally impose costs on Lewis River Telephone Company and other rural telcos?  Do not Lewis River Telephone Company and other rural telcos have a right to be free from such unwarranted burdens?  This, as we have tried to emphasize, is the core issue in the Petition.  Simply asserting a right (and repeating it over and over again), without establishing any basis for that right, cannot be the basis for avoiding an analysis under a filed petition for declaratory ruling.  The very assertion of the right, without establishing it is that right in any concrete form, shows that this is the very reason to proceed with a petition for declaratory ruling.  This is very reminiscent of the old adage:  “If you have the law, pound the law; if you have the facts, pound the facts; if you have neither, then pound the table.”  Comcast is pounding the table.
14.
Finally, the arguments raised by Comcast in Paragraph 8 of the Comcast Motion concerning Docket No. UT-020667, have been addressed in the January 6, 2009, letter and are incorporated here.  Suffice it to say that there is a substantial difference between a petition for declaratory ruling concerning the provisions of an existing interconnection agreement and the assertion by Comcast of theoretical rights to interconnect for the provision of what even Comcast must admit is the origination of what Comcast describes as information service traffic by Comcast IP for delivery to Lewis River Telephone Company, in total contravention to the requirements set forth by the FCC in 47 C.F.R. § 51.100 that interconnection may not be obtained for solely information service traffic.

CONCLUSION

15.
Based on the foregoing analysis, WITA and TDS respectfully request that the Commission deny the motion brought by Comcast to dismiss the Petition for Declaratory Ruling.
Respectfully submitted this 23rd day of January, 2009.







Richard A. Finnigan, WSB #6443








Attorney for the Washington Independent

Telecommunications Association and Lewis River Telephone Company, d/b/a TDS Telecom
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