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A hearing in the above matter was held on
Decenber 10, 2001, at 1:30 p.m, at 1300 South Evergreen
Park Drive Southwest, Room 206, O ynpia, Washington
before Administrative Law Judge MARIORI E SCHAER.

The parties were present as follows:

THE COWM SSI ON, by JONATHAN THOMPSON,
Assi stant Attorney General, 1400 South Evergreen Park
Drive Sout hwest, O ynpia, Washi ngton 98504-0128,
Tel ephone (360) 664-1225, Fax (360) 586-5522, E-mmil
j thompso@wut c. wa. gov.

THE BURLI NGTON NORTHERN AND SANTA FE RAI LWAY
COWVPANY, by ROBERT E. WALKLEY, Attorney at Law, 20349
Nort heast 34th Court, Sammam sh, Washi ngton 98074- 4319,
Tel ephone and Fax (425) 868-4346, E-nmil
rewal kl ey@arthlink. net.

WASHI NGTON STATE DEPARTMENT OF
TRANSPORTATI ON, RAIL DI VISION, by JEFFREY STIER,
Assi stant Attorney General, 905 Plum Street, Building 3,
3rd Floor, P.O Box 40113, O ynpia, Washington 98501,
Tel ephone (360) 753-1623, E-mail jeffreys@tg.wa. gov.

Joan E. Kinn, CCR, RPR
Court Reporter
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PROCEEDI NGS

JUDGE SCHAER: We're here today for a
post - hearing hearing in Docket Number TR-010194, which
is afiling by Burlington Northern and Santa Fe Railroad
seeking pernmission to close a railroad crossing at 156th
Street Northeast in Marysville, Washi ngton.

I'"'m going to ask for appearance by counsel at
this point. W already have npst of your details in the
record, so you can just give your nane and party and
anything that's changed, if you got a new address, phone
nunber, fax nunber, et cetera.

So we will start with you, M. WAl Kkley.

MR, WALKLEY: |'m Robert E. Wal kl ey
representing the Burlington Northern Santa Fe Rail way
Conpany.

JUDGE SCHAER: Thank you.

And then for the County.

MR. CUMM NGS: Jason Cunmi ngs representing
Snohonmi sh County.

JUDGE SCHAER: And Washi ngt on DOT.

MR, STIER. Jeff Stier representing the
Department of Transportation Rail Division

JUDGE SCHAER: Thank you.

And for the Commi ssion.

MR, THOWMPSON: Jonat han Thonpson representing
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the Comm ssion Staff.

JUDGE SCHAER: (Okay. Procedurally at this
point in the matter, we did have a briefing date set for
November 16th, and on Novenber 14th | was contacted by
M. Wal kley, who filed with the Comm ssion a request for
an extension of the briefing date. W were able to
convene a phone hearing where all counsel who are
currently appearing di scussed how to proceed fromthat
point, and the parties agreed to work toward achieving a
settl enent.

And part of their agreenent was that the
settlenent would include all parties to the proceeding,
that it would be reflected in a stipulation or agreed
order, that the docunentation would include a witten
statement setting out their reasons for believing why
the settlenent is in the public interest, and that if
they were not able to reach a conplete settlenent that
any partial settlement would be submitted by Decenber
5t h.

It was also agreed by the parties that if
they were able to reach a settlenment, then there would
be a waiver of an initial order in this matter.

It was also agreed that if no settlenent was
filed, then the parties would have a briefing date of

Decenber 31st, 2001, that they would be expected to file
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proposed findings of fact and conclusions of law wth
their brief.

These agreenents were reflected in the letter
that | sent to the parties on November 16, 2001. And so
on Decenber 5th, | received a letter from M. Wl kl ey
i ndicating that you are maki ng progress toward
settlenent but that no settlenent agreenent and no
details beyond that. So what | would like first this
afternoon is just kind of a report fromthe parties on
where you are in that process, and then we can talk
about what the next steps need to be.

Go ahead, M. Wal kl ey.

MR. WALKLEY: Thank you, Your Honor. In ny
letter of December 5th, | did list the fundanental or
princi pal areas of agreenment of the parties, and
basically it's quite sinple. In exchange for and after
an order permtting closure of the crossing at 156th,
Burlington Northern and the County woul d then proceed on
a nunber of mitigation projects which are spelled out in
the letter. The projects would be the projects of the
County, and the Railroad woul d assist the County by
maki ng avail able certain sunms of noney not to exceed
$400, 000 for the various projects that are spelled out
inthe letter.

Subsequent to that, discussions have
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conti nued anong the parties. The Washi ngton State
Department of Transportation and the County and the
Railroad are currently drafting a full agreenent, which
|'"m pleased to report is, we believe, near conpletion
While the principle of the settlenent is sinple, the
devil's in the details, as they say. And what the
parties are doing is working through sonme conpl ex issues
regarding the timng of certain funding, the nmechanics
of certain funding, and so on

And | believe it's also been disclosed that
there does need to be a neeting, a further nmeeting with
technical representatives of the parties and the
Washi ngton State Departnent of Transportation Regi ona
Aut horities on Decenber 14th where they will talk
t hrough one of the projects involved, and that is the
proposed traffic signalization of the intersection of
172nd and Nort heast 27th.

So what the parties intend to do nowis to
wor k as quickly as possible to conclude agreenent,
actual final agreenent, and also to conplete
consultation with WJTC Staff, and to then cone to Your
Honor, | believe, with our agreement and with anything
that we may agree upon today such as a draft final order
or other such documentation.

JUDGE SCHAER: Did you have anything to add
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to that, M. Crum ey?

MR, CUMM NGS: M. Cunmi ngs.

JUDGE SCHAER: |'msorry, |'ve got a Crumnl ey
on every case

MR, CUMM NGS: Not a problem

No, | think M. Walkley did a fine job of
succinctly putting forward where the parties are w thout
having to -- | think M. Stier and | were talking
earlier today, we caution, | don't want to throw too
much detail at you at this point intine as you're stil
a decision maker if for sone odd chance things fal
through at the final hour. But essentially | think
M. Wal kl ey has done a fine job of stating where we are.

JUDGE SCHAER: Did you have anything to add,
M. Stier?

MR. STIER No, | think he covered
everyt hi ng.

JUDGE SCHAER: M. Thonpson, what has been
your client's involvenent in all of this?

MR, THOMPSON: Well, Staff's input really
hasn't been solicited to this point, though certainly
when we have inquired of WSDOT and the County as to the
status of negotiations or what sorts of things are being
di scussed, we have gotten that information. W stand

ready to facilitate any kind of settlenent or to assist
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in comng up with a resolution and, to be frank, would
probably appreciate greater inclusion earlier on in the
process.

JUDGE SCHAER: And is there anything, | know
we have kind of decided that SEPA is not involved in
this case, although it keeps dancing around the edges of
it, is there anything going on in SEPA as far as Staff?
| believe we had given a nunber to a late filed exhibit,
and | don't believe that that exhibit has yet been
filed. What's the status on that?

You're either going to have to tel
M. Thonpson and |let himreport, or |I can rem nd you
that you're still sworn as a witness and let you talk if
that's agreeable with the others.

MR, THOMPSON: | will just sumup what |
know, and he can whisper in ny ear if | don't have it
right. | think we have a lien put from other agencies
that we need to issue a threshold determ nation
al though a question occurs to ne that if the scope of
the project may be a bit different depending on what the
settlenent is, so there may be sone issues there as to
possi bly even who the | ead agency should be. | don't
know. Those just occur to ne as | sit here.

JUDGE SCHAER: |Is this sonething that you had

an opportunity to discuss with the other counsel ?
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MR, THOWPSON:  No.

JUDGE SCHAER: Okay. Let nme tell you what
the Commrission is going to need if this is going to be
settled, because that will give everybody, | think, a
little bit nore information about what we will need to
do procedurally from here.

| tried to outline in the letter to you that
what the Conmission will need if it is to consider a
settlenent is it will need a statenent based on
objective facts that the parties believe would indicate
that settlenent is in the public interest. And then
what we do when we receive a settlement of this nature
is we schedule a hearing so that if, in this instance,
the Adm nistrative Law Judge has questions about what's
been subnitted, or in a case where the commi ssioners are
sitting conm ssioners have questions about that, then we
woul d want to have a witness, and probably one wi tness
fromeach party could appear as a panel, but we need to
have sonebody there who can answer questions. And then
we would call a hearing like this one, and if there were
any such questions, they could be asked and answered so
that anything that | would need to understand in order
to make ny recomrendation to the conm ssioners on the
settlenent, | would have.

And it certainly is possible that as part of
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what you subnmit, usually we would have a stipulation
and often if the parties want to draft an agreed order
that woul d be appropriate, just as in a brief it would
be appropriate if there was sonething in particular you
t hought shoul d be covered in the order, you could point
that out so that we don't mss sonething that m ght be
needed by one of you to make this work.

So | was hoping that by having all of you
come here today that maybe sonme conversati on anmong the
parties could go on about where you are and what needs
to be done, and then you could cone back and report back
to me on process and how you would |ike any, you know,
if we can set a deadline now for a filing and try to get
a hearing date or what we need to do from here goi ng
f orward.

So does anybody have anything el se they want
to say on the record at this point in the hearing?

Then 1" m going to suggest that we take an
afternoon recess and that the four of you and your
support people go gather around a table or sonewhere and
kind of work out the answers to those questions for ne.
And if you need, if it's beneficial to you to have sone
time where all four of you are together to talk about
ot her things also, we can acconmpdate that. So let's be

off the record for the nonent.
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(Recess taken.)

JUDGE SCHAER: Let's be back on the record
after an extended recess in which the parties were able
to discuss their progress toward settlenent and how we
shoul d procedurally go forward in this matter.

Before we get to a report on that, | would
like to indicate that it was agreed at the previous
hearings in this matter that there would be an exhibit
prepared that was copies of the letters from nenbers of
the public that the Conmi ssion has received, and that
was, | believe, identified and adm tted as Exhibit 64,
and | have distributed copies of that exhibit to al
parties this afternoon

And then there was one other |oose end
| ooking at the exhibits, M. Thonpson, and that was what
was di scussed as Exhibit 63, which was going to be a
SEPA determ nation by the Conm ssion. And would you
like to Il et us know what the plans are of Conmi ssion
Staff for that, please.

MR, THOMPSON: Yes, we woul d expect to have
that issued | guess by this week, | would inmagine. Then
there's a two week coment period following that. So we
will file that as late filed Exhibit 63.

JUDGE SCHAER: Thank you.

Any questions about anything to do with the
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exhi bits?

Then, M. Stier, were you going to report for
us on what the parties now propose going forward
procedural ly.

MR STIER: Yes, thank you, Your Honor
Parti es have agreed that January 9, 2002, will be the
date of filing a settlenment agreenment or in the

alternative briefing of the parties, and all schedul es

will be revised to reflect that. |If there is a
settl enent agreenent filed, it will describe the
agreenent, or there will also be acconpanied with a

description of the agreenent by a cover letter is ny
under standi ng, and the cover letter will also describe
witnesses that will be offered in support of the
settl enent agreenent at a hearing that will be schedul ed
January 15th to review the settlenent agreenent. Al so
filing with the settlenent agreement is an agreed
stipulation of facts and an order, a proposed order, to
be submitted and to be presented at the tinme of the
hearing. And | think that just about covers it.

JUDGE SCHAER: Okay. Is that everybody's
under st andi ng?

MR CUMM NGS: Yes.

MR. WALKLEY: Yes.

JUDGE SCHAER: Anything we need to add to
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t hat ?

I will reflect just under a circunstance that
I don't believe will happen, but if you do file briefs
rather than those agreenments, | will expect those briefs

to be acconpani ed by proposed findings of facts and
concl usi ons of | aw.

So that is also ny understandi ng of what was
di scussed. Hearing will be scheduled for 1:30 in the
afternoon on January 15th, 2002, for presentation of the
settl enent and questioning of witnesses. And it renmains
nmy understanding that if the parties are able to reach a
settl enent that they have agreed that there will be a
wai ver of an initial order so that the settlenment nmay be
presented to the conm ssioners and an order issued
directly. 1Is that still everyone's understandi ng?

MR. WALTERS: Yes, Your Honor.

JUDGE SCHAER: Okay. |Is there anything
further we need to discuss this afternoon?

Thank you, we will be off the record.

(Hearing adjourned at 3:00 p.m)



