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. INTRODUCTION

1 This is a companion report to Volume 11 in the series of reports prepared by the Staff of
the Colorado Public Utilities Commisson (Staff) in Docket No. 971-198T, which is the
invedigation into the compliance of Qwest Communication, Inc. (Qwest), formerly
known as USWEST Communicaions, Inc. (USWEST)!, with the requirements of

§ 271 of the Telecommunications Act of 1996 (the Act)?.

2. The Staff reports will be filed with the Colorado Public Utilities Commisson
(Commission) for consderation and are part of the factud record in this proceeding. The
Commisson directed Staff to conduct a series of technica workshops designed to
provide open and full paticipation in the invedigaion by dl intereted paties The
technicad workshops formed the basis of the lengthy, rigorous, and open collaborative
process in Colorado that has been favored in the past by the Federal Communications
Commission (FCC) in its gpprova of prior § 271 applications in New York and Texas,
Bell Atlantic New York Order at 118, 9 and SBC Texas Order at §11. The workshops
saved to identify and focus issues, develop consensus resolution of issues where
possble, and clearly frame those issues that could not be resolved and reached impasse
among paticipants. Impasse issues were then to be addressed through the dispute
resolution process agreed to by paticipants and ordered by the Commisson for this

investigation and will be consdered by the Commission in order to resolve the impasse.

! During the pendency of this proceeding, U SWEST and Qwest completed their merger. The names of Qwest and
U SWEST are considered to be interchangeablein thisreport. For ease of reading, this report will primarily use
Qwest in the text.

2pub L. No. 104-104, 110 Stat. 56, codified at 47 U.S.C. 151, et seq.
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This Volume I11A Staff report focuses on the impasse issues related to Workshop 3 that
are subject to the dispute resolution process agreed to by the participants and ordered by
the Commisson in this docket. When the Commission resolves the disputed issues, that
reolution will be subsequently incorporated into the find verson of this report for

continuity and ease of understanding.

Volume IlIA in the series of Staff reports addresses the impasse issues from Workshop 3,

which dedt with emerging services.

In accordance with the Procedura Order, this report describes the various impasse issues,
summarizes the pogtions of the participants, and provides a Staff recommendation
regarding resolution. The complete briefs filed by participants are also available to the

Commission for its congderation in resolving the disputed issues.



II. DARK FIBER ISSUES

A. Impasse Issue No. DF-4C:

Whether it is appropriate for Qwest to apply the FCC's EEL redriction
(sggnificant amount of local exchange traffic) to unbundled dark fiber. (SGAT
§9.7.29)

Background:

6. The FCC's Supplemental Order Clarification regarding the UNE Remand Order
precludes interexchange carriers from converting special access services to combinations
of unbundled loop and transport eements unless the interexchange carrier provides a

“significant anount of local exchange traffic” to a particular customer.

7. The FCC has defined an Enhanced Extended Link (EEL) as a combination of an

unbundled loop, multiplexing/concentrating equipment and dedicated transport.*

Position of the Parties:

8. Qwes maintains thet it is permitted to impose the requirement of “a sgnificant amount of
local exchange traffic’ upon CLECs who use unbundled dark fiber (UDF) as a subdtitute
for specid or switched access services under SGAT §9.7.29. This section references
SGAT §9.23.3.7.2 under which a CLEC must meet one of three conditions to establish

that it is carrying a subgtantiad amount of loca exchange traffic.

3 See FCC Decision 00-183, issued in CC Docket No. 96-98, Supplemental Order Clarification, 118 and 22 at pp.
12-14, adopted May 19, 2000.

* See FCC 99-238, issued in CC Docket 96-98, Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, at p. 12, adopted September 15, 1999.



10.

11.

12.

Qwest argues that unbundled dark fiber is a “subcategory of the loop UNE’ and a
“subcategory of the dedicated transport UNE.” Since the FCC's loca exchange traffic
restriction gpplies to combinations of loop and transport, according to Qwest, unbundled

dark fiber is afforded the same treatment as an EEL.

WorldCom (with AT&T concurring) asserts that the FCC has defined unbundled dark
fiber as a network dement, which didinguishes it from “a combinaion of network
edements’ such as EEL. As such, the FCC redrictions against subdtitution of unbundled
loop-trangport combinations cannot apply to UDF and §9.7.2.9 of the SGAT should be

deleted.

AT&T further argues that it would be technicdly impossble to apply Qwest's EEL
redrictions to dark fiber since the test for EEL applies to a sngle end user, while dark

fiber istypicaly used for multiple end users,

Findings and Recommendation:

When a CLEC secures access to Colorado local exchange dark fiber that provides the
functiondlity of a loop that is connected to dedicated transport, it scures a combined loop
and transport lement, or an EEL. The fact that dark fiber makes up a portion of this
combination does not give it a different identity from a UNE. A loop-transport

combination that includes dark fiber remains aloop-trangport combination.



13.  Asareault, Staff recommends that access to dark fiber UNE be governed by access rules

for UNEs, as ordered by the FCC in the UNE Remand Order .

14.  Staff further recommends thet Qwest modify SGAT §9.7.2.9 and/or SGAT §9.23.3.7.2
to indicate how CLEC usage redtrictions will be monitored for dark fiber. These changes
should teke into account the fact that those SGAT provisons are currently written to
monitor sngle end-user applications, while unbundled fiber is typicdly used for multiple

end users.

B. Impasselssue No. DF-15 (1 & 2):

Whether Qwest Corp.’s affiliates, including its parent corporation, are obligated
to comply with the unbundling obligations of 88251 and 252 o the Act. (SGAT
§90.7.1)

Position of the Parties;

15. Qwest dates that Qwest Communications Internationd, Inc. (QCI) is a holding company
that contains two separate operating corporations — Qwest Corporation (QC), the
successor to the BOC U SWEST, which provides locad exchange services in Colorado,
and Qwest Communications Corporation (QCC), the successor to the pre-merger Qwest
business, which holds Qwest’s nationwide long distance network and provides non loca-
exchange sarvices in Colorado. Qwest clams that AT& T seeks unbundled access to the
inregion dark fiber contaned in QCC's naionwide long distance voice and data
backbone by suggesting that the incumbent loca exchange carier obligations of 47

U.S.C. 8§ 251(c) extend to QCC.

> UNE Remand Order at 1 206, 322.



16.

17.

18.

19.

20.

AT&T (with Covad concurring) argues that Qwest has an obligation to unbundle the dark
fiber facilities owned by the companies dffiliated with Qwest. According to AT&T,
Qwes dffiliates which have fadlities in the Qwest region must maeke those fadlities
avalable on a resde bass to CLECs under 88251 and 252 of the 1996
Tdecommunications Act. AT&T bases this dam on the premise tha Qwest and its
affiliates are “successors and assigns’ of USWEST and are, therefore, ILECs as defined

under 8 251(h) of the Act.

AT&T is concerned that QClI and its éaffiliates would be able to “ddedip” the
requirements of 8251 by offering impermissble tdecommunications services through

the effiliates.

AT&T asks the Commission to require Qwest to add language to its SGAT that darifies
that QCl and its affiliates/'subsdiaries are obligated to unbundle their in-region facilities

including dark fiber.

Qwest dates that there is no legd bads for this request. QCC is not an incumbent local
exchange carrier and, in the event that it were deemed to be an ILEC, the FCC has made
it clear that §251(c)(3) does not extend to any long distance facilities an ILEC happens to

own.®

Findings and Recommendation:

The question of whether dl Qwest afiliates are subject to unbundling requirements has

implications that go beyond those relating to dark fiber. Indeed, AT&T dHates that its



21.

22.

postion applies to “dl SGAT provisons tha Qwest intends to satidfy its ILEC

obligations under the Act.”’

Qwest Communications Corporation, as a Separate operating corporation of Qwest
Communications Internationd, and QCl dso each may be an “dffiliate® of Qwest
Corporation under 47 U.S.C. 8153(1). Asthe FCC and Supreme Court have recognized,
the determination as to whether an dffiliate is a successor or assgn is ultimady fact-
based, and courts have generdly looked for “substantia continuity” between two
companies such that one entity steps into the shoes of, or replaces, another entity.® Staff
emphasizes that, while QCC and its predecessors never provided any kind of loca
exchange service or exchange access in Colorado’, QCC and U SWEST have merged.
Further, QCl and U SWEST represented to the Commission that their operations would

be integrated to take advantage of synergies.'°

Because QCC and its predecessors never provided local exchange service or exchange
access in Colorado, QCC does not condtitute a local exchange carrier (and, therefore, an

incumbent loca exchange carrier for purposes of § 251(c)) under § 153(26).

® Order on Remand, Deployment of Wireline Services Offering Advanced Telecommunications Capability, 15 FCC
Red 385, 390 113 (1999).

" AT& T’ sbrief on Dark Fiber Impasse Issues at 7, n.12.

8 In Re Applications of Ameritech Corp. and SBC Communications, Inc. for the Consent to Transfer Control of
Corporations Holding Commission Licenses and Lines Pursuant to 88 214 and 310(d) of the Communications Act
and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s Rules, Memorandum Opinion and Order, CC
Docket No. 98-141, FCC 99-279 (Released October 8, 1999)(SBC/Ameritech Merger Order) at 1 454.

® Second Supplemental Affidavit of Karen A. Stewart: Emerging Services Updates for Dark Fiber Portion of
Colorado Workshop 4, at pp. 4 and 5 (filed Jan. 9, 2001).

10 |n the Matter of the Application of Qwest Communications Corporation, LCI International TeleCom Corp., USLD
Communications, Inc. and U SWEST Communications, Inc. for Approval of the Merger of their Parent
Corporations, Qwest CommunicationsInternational Inc. and U SWEST, Inc., Docket No. 99A-407T, Decision
No. C00-0041, Mailed Jan. 20, 2000, (Merger Docket) at 1 C. 3.

7



23.

24.

25.

Even if QCC were deemed to be an ILEC, t would not have an obligation to provide
unbundled access to its long distance operations or network. In a recent decison, the
U.S. Court of Appedls for the Digrict of Columbia Circuit stated that 8251(c) duties do
not extend to long distance services!  According to the court, the “interconnection
obligations (and any related collocation duties) are by their terms redtricted to telephone

exchange and exchange access services.” 12

Saff's andyss is limited to the dtuation in which QCC is engaging in long distance and
data services. In approving the QCI/U SWEST merger, the FCC made it clear that the
use of affiliates as competitive loca exchange cariers in an atempt to circumvent the
ILEC obligations of § 251(c) would result in such entities being deemed successors and
assigns of USWEST for §251(c) purposes’® Based upon the record before the

Commission, Staff finds no indication of any such attempt here,

Therefore, Staff finds that Qwest's current SGAT language only partidly satidfies the

requirements under 8271. It is clear that QCl and its affiliates are not obligated to

unbundle their inregion facilities, including dark fiber, so long as QCI and QCI's in-

region facilities provide only long distance and data services.

1 WorldCom, Inc. v. ECC, 246 F.3d 690, 695 (D.C. Cir. 2001).

124,

13 |n the Matter of Qwest Communications International Inc. and U SWEST, Inc. Application for Transfer of
Control of Domestic and International 88 214 and 310 Authorizations and Application to Transfer Control of a
Submarine Cable Landing License, Memorandum Opinion and Order, CC Docket No. 99-272, FCC 00-91
(Released March 10, 2000) at 1 45.



26.

27.

28.

29.

In the Merger Docket before this Commisson, Qwest presented its god of eventudly
integreting its long disance and loca exchange operaions in an effort to achieve

synergies and economies of scae*

Qwes has faled to address how, after integration, it will determine which assets are
“long distance or data’ (and, therefore, exempt from CLEC access) and which assets are

subject to unbundling requirements.

As it is occurring today, and as it continues into the future, the merged entities facilities
are becoming operationdly integrated, it is becoming virtudly impossble to disinguish
between fiber routes used exclusvey for long distance or data services, and fiber routes

that contain fibers used for transport of local exchange services.

Staff concludes that, when Qwest (the ILEC) has rights in or access to an inventory of
unlit fiber in a route (within a sheeth), that dark fiber must be made available to CLECs.

If Qwest uses, or has a right to access, fibers in a sheath for its use for any locad exchange
savice, that the entire sheath must be conddered “contaminated’; and any spare
inventory (dark fiber) in that route or shesth must be made avalable to CLECs for
unbundled access. This is true even if some fibers in the “contaminated” sheeth are being
used for long distance or data services. This andyss would equdly apply to fiber assets
of Qwest and any of its affiliates and to dtuations in which Qwest and any of its affiliates

might have alegd interest or right of accessin afiber asset of athird party.

14 Merger Docket, Decision No. C00-41, at {flsD. 9 & 10.



30.

31

32.

33.

Therefore, Staff recommends that Qwest be required to revise SGAT §9.7.1 to conform
to the above discusson. After Qwest proposes such language, Parties should be given an

opportunity to comment on Qwest’s proposdl.

C. ImpasseIssue No. DF-15(3):

Whether Qwest must unbundle dark fiber it does not own in meet point
arrangements, and whether Qwest is required to unbundle dark fiber that is
included in a “joint build arrangement” that Qwest enters into with a third
party. SGAT §9.7.1.

Position of the Parties:

SGAT 8§89.7.2.20 provides that “Qwest shdl adlow CLEC to access dark fiber that is part
of a meet point arrangement between Qwest and another loca exchange carrier if CLEC
has an Interconnection Agreement containing access to dark fiber with the connecting
loca exchange carier.” Qwest contends that this provison saisfies its legd obligations

under the 1996 Teecommunications Act.

AT&T cdams that, where a meet point arrangement gives Qwest control and/or provides
Qwed a right of way on a third party’s network, Qwest must permit CLECs the same
access to those rights of way or it will not satisfy Checklist Item No. 3 in 8271. AT&T
cites §251(c) and 47 C.F.R. 8851302 and 51.309 as requiring Qwest to provide
nondiscriminatory access to unbundled network dements in Qwest’s ownership or

control and 88 251(b)(4) and 224 as requiring Qwest to afford accessto rights of way.

Without nondiscriminatory access, AT& T argues, CLECs would be impaired where joint

build arrangements between Qwest and third parties exis, particularly in rura aress.

10



34.

35.

36.

37.

38.

39.

Qwest says tha the fiber owned by the third paty is not subject to unbundling
obligations and, therefore, the CLEC should be required to execute a meet point

arrangement with the third party.

Findings and Recommendation:

Staff recommends that Qwest be required to offer CLEC access to dl Colorado loca
exchange dark fiber, on either sde of the “meet point,” to which Qwest has a right to

access under agreements with any other party, whether affiliated with Qwest or not.

Staff recommends that Qwest be required to dlow CLEC access to Colorado loca
exchange dark fiber where a third-party “joint build” agreement gives Qwest sufficient
access rights to the fiber to make it andogous to directly owned facilities that are kept

dormant but ready for service.

The gtandard for both issues should be: if Qwest has access rights for itsdlf, it should not

refuse to use them to provide accessrights for CLECs.

Accordingly, the SGAT should be changed to provide tha Qwest is required to offer
CLEC access to dl Colorado local exchange dark fiber that it owns directly or to which it

has aright to access under agreements with any other party, affiliated or not.

D. Impasse I ssue No. DF-16:

(A) Whether Qwest's technical publications relating to dark fiber have been updated to
be conggent with its SGAT language; (B) whether technicd publications, the IRRG,

methods and procedures (M&Ps) and smilar internd documents or standards are being

11



40.

41.

42.

43.

subject to a change management process known as the Co-Provider Industry Change
Management Process (CICMP) through which CLECs are given the opportunity to
participate in any modifications to such documents, and (C) whether internd Qwest

technica publications are in conflict offered SGAT § 2.3. (SGAT §9.7.)

Position of the Parties;

WorldCom and AT&T argue that Qwest agreed to add § 2.3 to the SGAT to aleviate
CLEC concerns over the ability of Qwest to modify its technica publications or other
documents that are referenced in the SGAT. Section 2.3 would dtate that, where there is
a conflict between the SGAT and any internd Qwest document referenced in the SGAT,

the termsin the SGAT would supercede and prevail.

AT&T asserts that Qwest dso committed to provide a draft of modifications to Technica
Publication 77383 by March 1, 2001, to make it consstent with the SGAT and has failed

to do so.

AT&T daes tha a lack of uniformity between internd documents (which employees rely
upon to interact with CLECs) and the SGAT would result in Quvest’s failure to meet its

checkligt obligations under § 271.

Qwest does not address these issuesin its brief.

12



45.

46.

47.

Findings and Recommendation:

Staff recommends that this issue be resolved as part of the Colorado Generd Terms and
Conditions workshop, which began in June and is dated to be concluded in a later
workshop.
E. Impasselssue No. DF-20:
At what points on Qwest’s fiber facilities may CLECs access unbundled dark
fiber. (SGAT 889.7.2.3and 9.7.2.19.)
Background:
At present, SGAT 89.7.2.3 states, n part, that “Qwest will provide CLEC with access to
deployed dark fiber facilities”

At present, SGAT 89.7.2.19 dates that “Qwest shall allow CLECs to access UDF loops,
or sections of UDF loops, a accessble terminas including FDPS or equivdent in the

Central Office, customer premises or at Qwest owned outsde plant locations €.g., CEV,

RT or hut).”

Position of the Parties;

WorldCom requested additional language for 89.7.2.3 that would allow CLECs to
connect to dark fiber “a any mutualy convenient point, including & a customer premise,
remote termind, Centrd Office, or in an immediate intermediste manhole, vault or

cabinet.” Qwest asserted that § 9.7.2.19 addresses these issues.

13



48.

49.

50.

51

52.

WorldCom argues that §9.7.2.19 denies CLECs the ability to access an interoffice

transport facility.

Qwest argues (as it dso does in Impasse Issue DF-4c) that, under the UNE Remand
Order,*® unbundled dark fiber is a subcategory of the loop UNE and a subcategory of the

dedicated transport UNE.

Qwest further argues that e FCC's UNE Remand Order clearly states where access to
transport and to loops is (and is not) required. Subloop access is required at “accessible

terminals,” and transport access s not required at outside terminals.*®

Moreover, according to Qwest, since there are no outsde accessble terminas in Qwest's
transport dark fiber network, it would be irrdevant if the UNE Remand Order required

access to them.

Findings and Recommendation:

When a CLEC secures access to dark fiber that provides the functiondity of a loop that is
connected to dedicated transport, it secures a combined loop and transport element, or an
EEL. The fact that dark fiber makes up a portion of this combination does not give it a
different identity from a UNE. A loop-transport combination that includes dark fiber

remains aloop-trangport combination.

15 UNE Remand Order 1 174, 325.
1814, at 19 206 and 322.

14



53.

55.

As result, Staff recommends that dark fiber be governed by access rules for UNES, as

ordered by the FCC in the UNE Remand Order.’

Consgent with that order, when the dark fiber UNE is being requested by a CLEC,
Qwest shdl provide access to CLECs a any and al accessble terminds. Qwest need
provide access a accessible terminals in Qwest’s transport dark fiber network only to the

extent that such points exi<.

Staff recommends, therefore, that 88 9.7.2.3 and 9.7.2.19 are acceptable as written.

[1.PACKET SWITCHING ISSUES

56.

A. Impasse Issue No. PS-2:

Whether SGAT §9.20.2.1.2 should be amended to require packet switching to be
unbundled when Qwest’s spare copper loops are insufficient to enable a CLEC
to providethe DSL servicethat it intendsto offer.

Background:

The FCC has defined packet switching as “the function of routing individua data units,
or ‘packets; based on address or other routing information contained in the packets”!®
The network eement includes necessxy eectronics such as routers and Digitd
Subscriber Line Access Multiplexers (DSLAMS).  Since packet switching and DSLAMS
are used to provide telecommunications services, the FCC has determined that packet

switching quaifies as a network eement.

71d. at 99 206 and 322.
8 UNE Remand Order at  304.

15



57.

58.

59.

Packet switching is not proprigtary and is examined by the FCC under the “impair”

standard of § 251(d)(2)(B).

The FCC requires unbundling of packet switching in very limited circumstances As
initidly adopted in 1 313 of the UNE Remand Order, four preconditions must be met: (1)
the ILEC has deployed a digitd loop carrier system (DLC), (2) there are no spare copper
loops capable of supporting the xDSL services that a CLEC seeks to offer, (3) the ILEC

has not permitted the requesting CLEC to collocate its DSLAM & the remote termind,

and (4) the ILEC has deployed packet switching capability for its own use.*®

Positions of the Parties:;

AT&T agues that, when a CLEC seeks to offer DSL sarvice in competition with an
ILEC that has deployed its DSLAM functiondity at the remote termind, the CLEC will
invariably be unable to provide a DSL sarvice that operates with “the same leve of
quality” €.g., data rates) as that provided by the ILEC if the CLEC must rely on a “home
run” copper loop.?° In such cases, the CLEC's copper loop will extend dl the way from
the serving office to the customer's premises while the ILEC can provide service usng
remotely deployed dectronics and shorter copper subloops that extend only from the
customer's premises to the remote termind. Under the laws of physcs, maximum

attainable data rates decrease as the length of the copper facility that is used increases.

19 See al'so In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability
and Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket
Nos. 98-147 & 96-98, FCC 01-26 (Rdl. January 19, 2001), at 1/ 56, citing Rule 51.319(c)(3)(B).

20 gee generally AT&T brief at pp. 9-11.
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61.

Accordingly, a shorter copper loop will alow the incumbent to offer its DSL customers
not only a ggnificantly fader data rate, but dso emerging services tha require very high
transmission rates, such as video. Therefore, sates AT&T, any CLEC which must use
home run copper to compete with an ILEC or ILEC data affiliate that has access to
shorter copper subloops a a remote termina will be a a dgnificant competitive

disadvantage.

Section 9.20.2.1.2 of Qwest's SGAT currently limits the Stuations for the unbundling of
packet switching to those where “no” spare copper loop is avallable to support the xXDSL
sarvices the requesting carrier seeks to offer.  To account for the times in which there are
not enough existing spare copper loops to satisfy potentid demand and in which existing
copper loops may not adequately provide for the capabilities that CLECs desire, AT&T
suggests two changes to this requirement. AT&T asks that the word “no” be replaced
with “insufficient” and the word “adequately” be inserted between “capable of” and

“supporting.”? Thus, AT& T's proposed language reads (emphesis supplied):

“There are insufficient copper loops avalable capable of adequately
supporting the xDSL services the requesting carrier seeks to offer.”

“Insufficient” would cure circumstances in which some, but not enough, spare copper
loops exis in a neighborhood to support a CLEC's generd business offering of DSL
sarvice to that neighborhood. Staff presumes that the term “adequately” would mitigate

the difference in data transfer rates.

21 Colorado Transcript 12/12/00 at pp. 45 and 46; M ultistate Transcript 01/18/01 at pp. 277 and 278.
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62.  Covad agrees with AT&T that the use of spare or “home run” copper loops to provison
XxDSL savice is far from a feasble dternative?? In many cases, the consequent
competitive disadvantage to CLECs could be ggnificant enough to deter them from even
atempting to provide a competitive, dterndive sarvice in neighborhoods and towns.
Covad emphasizes that the FCC, in the KansasOklahoma Order, interpreted Rule
51.319(c)(3)(B)(ii) as permitting a competitor to “be able to provide over the spare
copper the same level of quality advanced services to its customer as the incumbent
LEC.” Covad requeds that the “spare copper” excluson to the packet switching eement
of SGAT 89.20.2.1.3 not apply if (1) a CLEC seeks to offer xXDSL service to a customer
and existing spare copper does not support that xXDSL service or (2) the DSL provided
over Next Generation Digital Loop Carier (NGDLC) by Qwest would potentidly

degrade CLEC services over spare copper loops.

63. Qwest argues that AT& T seeks to add to the exigting legd obligations under the Rule and
FCC orders?® The current SGAT language tracks the rule requirements exactly.
Moreover, Qwest assarts, snce the FCC recently sought comment regarding whether this
limited obligation to unbundle packet switching should be expanded, the CLECS
arguments should appropriately be made in response to that FCC further notice of

proposed rulemaking, not here.

22 5ee generally Covad brief at pp. 6-10.
2 gee generally Qwest brief at pp. 2-7.
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66.

67.

Qwest further maintains that the CLECs arguments fall on the facts. Fird, inserting
“adequately” adds nothing but vagueness and the potentiad for conflict. The CLECs
revison would introduce a layer of uncertainty by requiring a factud inquiry regarding
the "adequacy” of loop capabilities. AT&T's contention that “no” should be replaced by
“inaufficient” is smilaly flaved. Under the Rule, according to Qwest, packet switching
must be unbundled if there are no spare copper loops capable of supporting the xDSL

sarvice the CLEC seeksto offer. This analyss applies on a customer-by-customer basis.

Findings and Recommendation:

Staff notes that § 251(d)(3) of the 1996 Act makes it clear that State commissions can
edtablish additiona unbundling obligations beyond those established in the FCC's orders

if they elect to do so.

Staff finds that the additiond language proposed by AT&T is unnecessry and agrees
with Qwest’s propostion that the addition of “adequatdy” and “sufficient” would serve

to confuse the general framework adopted by the FCC.

With regard to lower data transfer rates in “home run” copper loops, Staff notes that
SGAT §9.20.2.1.2 protects CLECs when no copper loops are available to support the
XDSL sarvices the requesting carrier seeks to offer.  If a CLEC seeks to offer a DSL
package equivdent to the services offered by Qwedt, for example, and exising spare
copper does not support that service, SGAT §9.20.2.1.2 does not gpply. Adding the term
“adequately” smply would not offer more protection to a CLEC than is dready

contained in SGAT §9.20.2.1.2.
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68.

69.

Saff dso finds that a “customer-by-custome” mode of andyss is preferable when
determining how many copper lines are available to support a CLEC's xDSL service.
Insxting “suffident” into §920.212 has the potentid to nullify the condition
dtogether, paticulaly if CLECs could base ther avalability andyss on how many
customers they wished to serve rather than on how many customers actudly order the

rvice.

Saff has adso reviewed the recent arbitration decison by the Texas Public Utility
Commisson, which was cited in the comments to the Draft verson of this report by
Covad and AT&T.>* Although this decision raises a presumption that the existence of
Spare copper is not a viable dternative to unbundled packet switching in most (if not dl)
cases, Staff cannot make a definitive concluson without a further examination of the
gmilarities and/or differences between Qwest’'s network and “Project Pronto” as it is
deployed by SBC Communications in Texas. Staff agrees with Covad that parity is the
fundamental notion behind the FCC's framework and SGAT 8§9.20.2.1.2. The
dternative SGAT language proposed by Covad in its comments reterates the FCC's
requirement that a competitor “be able to provide over the spare copper the same leve of
qudlity advanced services to its customer as the incumbent LEC."?® Therefore, Staff
finds that the proposed SGAT language in Covad's comments is acceptable and

recommends that Qwest amend the SGAT to date:

24 See Petition of IP Communications Corporation to Establish Expedited Public Utility Commission of Texas
Oversight Concerning Line Sharing Issues and Petition of Covad Communications Company and Rhythms Link,
Inc. against Southwestern Bell Telephone Company for Post-I nterconnection Dispute Resolution and Arbitration
under the Telecommunications Act of 1996 Regarding Rates, Terms, Conditions and Related Arrangements for
Line Sharing, Tex. PUC Docket Nos. 22168 and 22469 (“SWBT Arbitration Award”).

25 K ansas/Oklahoma Order, n.741.
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920212 There are no spare copper loops available capable of
supporting the XxDSL services the requesting carrier seeks to offer, or
capable of permitting the CLEC to provide the same levd of qudity
advanced servicesto its customer as the incumbent LEC.

B. Impasse Issue No. PS-3:

Whether SGAT §9.20.2.1.3 should be amended to require packet switching to be
unbundled when it is “economically infeasble’ for a CLEC to remotely deploy
DSLAMS?

Background:

70.  As one of the four conditions to be met before CLECs may obtain unbundled packet
switching, SGAT 8§9.20.2.1.3 dtates that “Qwest has placed a DSLAM for its own use in
a remote Qwest premises but has not permitted CLEC to wllocate its own DSLAM at the

same remote premises.”

Positions of the Parties:;

71.  AT&T asks the Commisson to modify Qwest’s proposd to alow packet switching to be
unbundled when it is economically infeasible for a CLEC to remotely deploy DSLAMS,
because “(t)here is little progpect that remote collocation could provide a practica
competitive dternative for CLECs"?®  AT&T argues that remote deployment of
transmission equipment and DSLAM functiondlity by service providers seeking to access
copper subloops is unlikely to occur in most areas.  This is due to two reasons.  Fir,
collocetion of remote DSLAMs would entall significant costs and lead times (e.g., rights

of way acquigtion, condruction of facilities). Second, deployment is only economicaly

6 See generally AT&T brief at pp. 12-16.
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vidble if the appropriate economies of scae can be redized. In most cases, it will be
extremey difficult for CLECs to redize the necessary economies of scde because each
remote termind or FDI only serves a smdl number of customers, of which the CLEC will

only capture asmal percentage.

72.  AT&T further submits that transmisson equipment (generdly referred to as Digitd Loop
Carier or DLC) housed within the remote termind multiplexes the traffic and, in some
ingtances, performs eectrical to optical (and vice versa) Sgna converson, which permits
an even gregter degree of multiplexing and/or a higher transmisson rate.  Deployment of
DLC involves a reatively high fixed cost for dte preparation and common equipment,
with additional costs associated with plug-in crcuit packs for individud lines or groups
of lines. Thus for a DLC to be practicad and economic, it must be nearly fully utilized by
the carrier who has deployed it. To the extent that collocation a a remote termina or
other interconnection point is not possble because such deployment is cost-prohibitive,
competition for cusomers who are served by remote terminds (or ther equivaents)
amply will not devdop. AT&T clams that the only way to ensure that competition
develops is for CLECs to have access to unbundled packet switching capabilities. AT&T
concludes that its proposed language enables a CLEC to compete with Qwest for
customers when it is uneconomica for the CLEC to collocate a DSLAM in a remote

termind.

73.  Covad argues that collocating DSLAMs in Qwest's remote termind is not an aterndtive

under the FCC's “impair’ andyss®’ In generd tems, collocaing DSLAMs as an

27 See generally Covad brief at pp. 10-13.
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74.

dternative requires CLECs to collocate the equipment necessary to perform the DSLAM
and multiplexing functiondity adong with optica dectronics in every Qwest remote
termind served by fiber. Covad ligs three mgor reasons to support its conclusion that
DSLAM collocation is not a vigble dternative.  Fird, no CLEC is in the financid
pogition to replicate the Qwest network and collocate DSLAMSs a a sufficient number of
remote terminas to offer a viable compstitive servicee The FCC in the UNE Remand
Order, 197, has dated that where lack of access to a UNE “materidly redricts the
number or geographic scope of the cusomers” a CLEC's ability to provide services is
impaired. Second, the findings of the FCC in the Line Sharing Reconsideration Order,
113, illugsrate that collocation of DSLAMs in Qwest's remote terminds is far more
codtly than accessng NGDLC loops from the central office.  Third, collocating DSLAMs
in Qwed's remote terminads would materidly deday a requeding carier’s timey entry
into the locd maket or, dternativey, dday expandon of an exiging carier’s line

sharing sarvice offerings.

Qwest notes that this third condition language tracks the FCC's third condition in Rule
319(c)(3)(B)(iii).?® According to Qwest, Covad's and AT&T's objections to §9.20.2.1.3
because it is "highly unlikdy" thet it will ever be economicaly fessble to remotdy
collocate a DSLAM is not supported by any evidence Qwest clams that the United
States Supreme Court, in the lowa Utilities Board case, struck down a smilar argument
made by the FCC because it provided a windfall to competitors®® Qwest frther argues
that the UNE Remand Order, 1313, and the Line Sharing Reconsideration Order are

cler that the rdlevant issue is whether or not the ILEC has permitted the requesting
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75.

76.

carier to collocate its DSLAM at the remote termind. Nevertheless, Qwest notes that it
offered in the Multigate 8271 proceeding to claify the language of §9.20.2.1.3 by
adding the following words at the end of that section: "or collocating a CLEC's DSLAM
a the same Qwest Premises will not be capable of supporting xDSL services a parity
with the services that can be offered through Qwest's Unbundled Packet Switching.”  If
this language would close this impasse issue in this proceeding, Qwest will agree to insert

it in the Colorado SGAT aswadl.

Findings and Recommendation:

Staff concludes that AT&T's proposed additiona language is unreasonable.  In Staff’s
view, adding the phrase “from CLEC's perspective it would be uneconomical for CLEC
to collocate its own DSLAM at the same Qwest Premises’ to §9.20.2.1.3 will essentidly
eviscerate the section dtogether. If Covad's comment that “no CLEC isin the financd
pogtion to replicate the Qwest network and collocate DSLAMs a a sufficient number of
remote terminds to offer a viable competitive servicg’ is given weight, Staff can foresee
no ingance in which a CLEC would voluntarily determine that it is economica to

collocateits own DSLAM at aremote premises.

Beyond the problems inherent in the language proposed by AT&T, Staff finds that
conclusory representations made by AT&T and Covad that DSLAM collocation is costly
and inefficient, without any specific or quantified evidence tha Qwest enjoys a distinct

compstitive advantage in economies of scae, necesstates the concluson that no

28 gee generally Qwest brief at pp. 7-10.
29 5ee AT&T Corp. v. lowa Utilities Board, 119 S. Ct. 721, 735 (1999).
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additiona requirement can be added b the FCC framework or the SGAT. Conversdly, in
the UNE Remand Order, at 1 308, the FCC concluded, “it does not appear that incumbent
LECs possess dgnificant economies of scale in their packet switches compared to the
requesting cariers”  Staff recognizes that the placing of a DSLAM is genedly an
expensve propodgtion. Qwest’'s testimony in the Colorado Workshop indicates that it,
too, can only deploy DSLAMSs in limited circumstances®® However, given the Supreme
Court's reasoning in lowa Utilities Board,®! this is not enough for Staff to conclude that
CLECs would be impaired here. Therefore, Staff recommends that SGAT §9.20.2.1.3 be

found acceptable and no change ordered.

77.  Staff acknowledges the comments made by Covad to the Draft verson of this Report and

maintains its findings and recommendationsin full.

C. Impasse Issue No. PS-4:

Whether Qwest is required to allow CLECs to place DSL line cards into its
remote DSLAMSs even if the four conditions for unbundling packet switching are
not satisfied.

Positions of the Parties:

78.  Covad argues that a criticd component of its proposed unbundled access to Qwest

packet-switched NGDLC functiondity is the ability to virtudly collocate DSL line cards

30 See Covad brief at pp. 11 and 12.

31 Jowa Utilities Board at p. 735. “An entrant whose anticipated annual profits from the proposed service are
reduced from 100% of investment to 99% of investment has perhaps been ‘impaired’ inits ability to amass
earnings, but has not been ipso facto been “impaired” . . . initsability to provide the servicesit seeks to offer.
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a Qwest remote terminds3? The line card performs the DSLAM functionality necessary

to generate and receive transmissons across the unbundled loop from the end-user
through the remote termina back to the centrd office. According to Covad, dthough a
line card provides DSLAM functiondity and dthough Qwest clams to permit CLECs to
collocate DSLAMs a its remote terminas, Qwest nonethedess flatly refused CLECs the
adility to collocae the line card.  With regard to technicd feaghility, the lllinois
Commisson recently ordered SBC to permit CLECs to collocate line cards at NGDLC
fadlities®® Under FCC rules, this decision establishes a rebuttable presumption that such

collocation is technically feasible in Colorado.*

79.  Sprint argues that access to unbundled packet switching should not be limited only to
circumstances in which the four conditions of the SGAT are met*® Rather, such access
should be provided where Qwest has deployed a digitd loop carier that is capable of
supporting XDSL  services (sometimes referred to as NGDLCs).  Qwest should be
required to alow CLECs to use the same cost-effective technology it uses to reach
customers served from remote terminds, including “card-at-atime’ virtud collocation
where avalable. If Qwest is usng NGDLC (which would dlow card-at-a-time virtud
collocation) and does not have to rely on an al-copper solution, it will have a substantia
competitive advantage over CLECs in this important respect. With NGDLCs, the line

cards can include the functiondity of the splitter and the DSLAM and thus permit the end

32 See generally Covad brief at pp. 13 and 14.

33 Covad brief at 14, citing Illinois Order at p. 27.

34 Covad brief at 14, citing Collocation Order at {8 and 45 (“[a] collocation method used by one incumbent LEC
or mandated by a state commission is presumptively technically feasible for any other incumbent LEC.”).
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80.

81.

user to obtain both andog voice and DSL services on the same loop.  Sprint concludes
that dlowing card-at-a-time virtuad collocation will fecilitete the efficient use of Qwedt's
underlying network and reduce the costs of competition for CLECs and the public

generdly.

Qwest argues that the CLECs request the ability to place line cards into Qwest remote
DSLAMs regardless of whether the four conditions for unbundling packet switching are
met3® As an initid matter, Qwest states that it has no obligation to alow CLECs to place
line cards in Qwest's remote DSLAMs.  Furthermore, since the FCC is congdering this
issue, Qwest suggests that the FCC is the more appropriate forum. Moreover, there is no
evidence in the record to suggest that "plug and play" is technicaly feesble without
imposing additiond obligations on Qwest to unbundle packet switching in Stuations that
ae outdde of the clearly defined circumstances under which packet switching is
required. The FCC has planly identified the only circumstance under which Qwest is
required to unbundle packet switching: dl four conditions in 47 C.F.R. 851.319 must be

met.

Findings and Recommendation:

Conggent with its findings and recommendation in Impasse Issue PS-3, Staff cannot
make a recommendation that woud essentidly nullify the FCC requirements based upon
the record now before the Commisson, particulaly where the parties base their

arguments upon generd and unsubstantiated Statements that they will be impaired if they

35 See generally Sprint brief at pp. 1-4.
36 See generally Qwest brief at pp. 11-14.
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are not dlowed to place their Ine cards into Qwest’s remotely deployed terminds.  Staff
suspects that this issue, as well as the technicd feasibility of this option,®” will be more
thoroughly addressed in the pending proceedings before the FCC. Therefore, Staff
recommends that Qwest not be required to dlow CLECs to place ther line cards into a
Qwest remote termina when the four conditions have not been met. If the FCC's current
condderation of these issues results in new requirements, the SGAT language would

need to be amended accordingly.

D. Impasse Issue No. PS-14:

Whether SGAT 89.20.4.1 should be amended to remove the requirement that a
CLEC wait until all four conditions in §9.20.2 have been satisfied before
applying for packet switching.

Positions of the Parties:;

82. AT&T agues that the ordering process in SGAT 89.204.1 places CLECs a a
competitive disadvantage because they will not be able to learn whether their request for
a DSLAM collocation has been denied for 90 days*® According to AT&T, this violates
the Act's requirement that Qwest provide nondiscriminatory access to packet switching.
AT&T requests this Commisson to require Qwest to implement a short time frame
within which to rgect a CLEC request to collocate its DSLAM in the remote Qwest

premises. In addition, AT&T argues that Qwest should permit Smultaneous processing

37 See Sprint brief, n.2: “Placing CLEC line cardsin an ILEC NGDL C raises legitimate questions as to the technical
compatibility of theline card with the DLC, aswell as security concerns on the part of the ILEC.”
38 See generally AT&T brief at pp. 20 and 21.
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of a packet switching order and a DSLAM collocation request, in order to tighten the

intervas.

83. Qwest has not addressed thisissue in its brief.

Findings and Recommendation:

84. Saff emphaszes that these issues were not addressed in the Colorado Workshops.
According to the record, in the Colorado Workshop the parties agreed to modified
language to SGAT 89.20.4.1; and issue PS-14 was closed. AT&T appears to be raising
arguments that were raised and addressed in the Multistate workshops. Qwest has not
been afforded a fair opportunity to address this issue in Colorado. Therefore, Staff will

not make arecommendation on thisissue a thistime.

85. Saff concludes that the parties agreed to the following language in Workshop 2 for

SGAT §9.20.4.1:

Prior to placing an order for unbundled packet switching, CLEC must
have issued Qwest a collocation application, collocation forecast, or
collocation space availability report pursuant to §8.2.1.9, to place a
DSLAM in a Qwest remote premises containing a Qwest DSLAM and
Qwest has denied CLEC such accessin writing,

86. Reading a current SGAT, Staff finds that §9.204.1 is subdantidly smilar to the
language the parties agreed to in Workshop 2, except that Qvest has omitted the words

“inwriting” at the end of the Section.

39 See Colorado Transcript 12/12/00 at pp. 188 and 189.
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87.  S&ff notes that had Staff’s recommendation that there be a web based report ddineating
premises (including remote premises) that have been determined to be full been adopted,
this would rot be an issue a dl. The web-based report would have provided the required
written denid by Qwest. In view of the agreement as to language reached in the
workshop, Staff recommends that Qwest amend 8§9.20.4.1 by appending the phrase “in
writing”.

[11.LINE SHARING ISSUES

A. Issue L S-(Unnumbered)

Qwest’s ability to discontinue xDSL services to a customer when a customer
choosesa CLEC for voice services.

Findings and Recommendation:

88.  According to the record, this issue was not addressed in the Colorado Workshop and is
not listed as an impasse issue in the Colorado Issue Log. AT&T appears to be raising
arguments that were raised and addressed in the Multistate workshops. Qwest has not
been afforded a fair opportunity to address this issue in Colorado. Therefore, Staff will

not make arecommendation on thisissue a thistime.

B. Impasselssue No. IssueLS-7:
Whether Qwest’ sfive-day provisioning interval for line sharing isappropriate.
Positions of the Parties:
89. Covad has suggested that Qwest adhere to a graduated line sharing interva, beginning

with a three-day interval and then dropping down to a one-day interva after sx months.
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90.

91.

Covad argues that the work necessay to provison a line-shared loop is minimd.*°
According to Covad, because a one-day interva would facilitate the entry of CLECs into
the xDSL market in Colorado, this Commission should follow the lead of other dates,

likelllinois, that mandate aone-day interva for line share orders.

Qwest argues that the FCC required line sharing and required ILECs to provison line
sharing in gmilar intervals to those used to provison DSL service to the ILEC retall
cusomers®  In other words, the FCC ordered retail parity. Qwest's retal DSL
provisoning intervd is ten days and its line-sharing intervd is five days  Therefore,
Qwest maintains that it is dready providing CLECs with a shorter interval than required
to comply with the parity sandard. This five-day interva plainly provides CLECs better
than retall paity. Qwest announced a the workshop that its five-day interva will
decrease to three days by July 1, 2001, for centrd office-based services not requiring line

conditioning. Assuming that Qwest does not shorten its retal intervd, the line sharing

interval Qwest currently provides to CLECs is agpproximately hdf the interva Qwest
provides to its retall customers, and the imminent three-day intervd will be one-third of

Qwedt’sretal interva.

Findings and Recommendation:

Staff finds that a three-day provisoning interva, promised by Qwest to begin no later

that July 1, 2001, balances the interests of the parties here.

40 See generally Covad brief at pp. 17 and 18.
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92. Qwed’s retail service Megabit is not equivaent to the DSL line sharing service provided
to CLECs Megabit is an integrated service combining both broadband (high-speed)
access and Internet service (including the ingdlation of a modem). Staff concludes that
the resources that must be committed to provisoning line sharing (through cross connect
functions at the central office) are less than those that nust be committed for provisoning
and inititing Megabit sarvice Staff recognizes that Qwedt's five-day line sharing
interva would be wel within the “retall parity” sandard set by the FCC if Megabit
savice and provisoning line sharing were equivdent. As we date, however, they are not

equivaent. Asaresult, the comparison is inapposite.

93. There is no comparable retall service As a reault, it is necessary to consder the
reasonableness of the proposed provisoning interval. Staff does not agree with Covad's
contention that the provisoning interva be reduced to one day. A one-day interva
would not provide enough flexibility to Qwest given the number of circumsances that
may aise in the normd busnes operaions of the centrd office (for instance, the
availability of personnd or what time of the day the order comes in). Therefore, Staff
recommends that Qwest be required to reduce the line sharing provisoning interva in
Exhibit C of the SGAT to the Qwest-promised three days and that the language of the

SGAT be amended accordingly.

41 See generally Qwest brief at pp. 20-24.
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C. Impasse Issue No. L S-10A:

Whether the 10,000 access line limitation in SGAT §9.4.2.3.1isappropriate.

Positions of the Parties;

94. SGAT 894231 dates, in part, that the POTS splitter will be ingdled on a man
digribution frame (MDF) under two circumgtances. (1) if a rday rack or an ICDF is not
avalable or (2) if the Central Office has fewer than 10,000 network access lines. Covad
cams tha Qwest has permitted other CLECs to mount their splitters on the MDF in
offices with more than 10,000 lines, but has unfarly refused to accord Covad the same
option.*?>  Furthermore, Covad claims that Qwest's proposed SGAT language reposes in
Qwest the power unilaterally to dter Covad's rights to mount a splitter on the MDF
samply by redesgnating an MDF as an ICDF. Covad argues that Qwest should be

required to amend this provision to eiminate the 10,000-line limitation.

95.  Qwedt argues that Covad is seeking to collocate a splitter on the COSMIC/MDF in every
drcumstance®®  Qwest’s opinion is that Covad appears to base its argument on a belief

that Qwest discriminated by dlowing a CLEC to avoid the 10,000-line limit in the Dry

Creek Centrd Officee Qwest clams that no such discrimination occurred because the
frame Covad thought was an MDF was redly a retired MDF that is now an ICDF, which
does not face the 10,000 line redriction. Furthermore, Qwest argues that Covad's

proposa would preclude Qwest from recovering its legitimate codts that it incurred based

“2 See generally Covad brief at pp. 18 and 19.
43 See generally Qwest brief at pp. 18-20.
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97.

on the Interim Line Sharing Agreement. The CLECs agreed to the 10,000-line limitation
in that agreement. Based on the Interim Line Sharing Agreement, Qwest invested
heavily in rday racks and bays for CLEC splitters collocated in a common area.  Qwest
asserts that it is entitled to recover its just and reasonable costs of providing CLECs
access to its faclliies and equipment. Qwest offered to remove the redtriction for

gtuations in which the current line splitter bays and racks have been fully utilized.

Findings and Recommendation:

Based upon the scant record, Staff concludes that Qwest has not discriminated (either for
or agang CLECs) by waiving the 10,000-line requirement in a centrd office In the
absence of a showing that discrimination has teken place in the past, and based on the
arguments made by the parties, Staff adso concludes that there is nothing unreasonable

about the 10,000-line limitation in the SGAT.

Although Staff commends Qwest for offering to remove the redtriction for Stuations in
which the current line splitter bays and racks have been fully utilized, Staff concludes
that this modification would not address the issue is a impase here.  Therefore, Staff
recommends that §9.4.2.3.1 of the SGAT as written is acceptable. That having been
dated, Saff assumes tha Qwest will voluntarily make its proposed change Staff

recommends that such amodified § 9.4.2.3.1 be found acceptable as well.



D. Impasse Issue No. Issue L S-15:

Whether Qwest should be required to conduct a data continuity test as part of
the line sharing provisioning process.

Positions of the Parties:

98.  Covad argues that Qwest fails to train its centra office technica personnd regarding the
proper method to “lift and lay” and cross connect tie cables for line share orders, resulting
in end user frustration, damage to Covad's reputation, and a loss of revenue to Covad.**
Covad suggested a method to address the vast mgority of the problems. Specificaly,
Covad suggested that Qwest perform a data continuity test for Covad's Ine share orders,
atest that Qwest currently performs for its own Megabit DSL orders. Covad aso offered
to provide Qwest with the equipment necessary to perform the data continuity test. Both
BdlSouth and Verizon peform a smilar tet that accomplishes the same objective as a

data continuity test.

99. Qwest argues that such testing would require test gear that is compatible with the CLEC's
chosen xDSL sarvices and that Covad is not willing to supply the necessary gear for
testing in dl cases®™ Qwest maintains thet its sole obligation is to provide CLECs access
to the loop facility so that they can test for themsdves. Furthermore, because different
CLECs deploy different DSLAM equipment, this demand would force Qwest to incur the
ubgtantia  burden and expense of obtaining a range of types of test gear that is
compatible with the various CLECS xDSL services. Findly, Qwest contends that this

demand is clearly beyond the scope of the FCC's current requirements.

“4 See generally Covad brief at pp. 15-17.
45 See generally Qwest brief at p. 24.
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100.

101.

102.

Findings and Recommendation:

The Line Sharing Reconsideration Order®® and 47 C.F.R. §51.319(h)(7)(i) establish that
ILECs must provide “physical loop test access points to requesting carriers a the splitter,
through a cross-connection to the competitor's collocation space, or through a
dandardized interface, such as an immediate distribution frame or test access server.”
This is a minimum requirement, and there is no dispute on the record tha Qwest has

faled to meset it.

Covad aks this Commisson to impose more demanding requirements upon Qwed,
however, by mandaing tha Qwest perform data continuity tests with Covad-supplied
equipment.  While the FCC has charged a Focus Group with the responshbility for
preparing recommendations on the operationa issues associated with access to the loop
facility for testing purposes, there is no guarantee that this informal process will address
or resolve this impasse issue.  Therefore, Staff consders the impasse issue one that the

Commission should address without waiting for the Focus Group recommendations.

Based upon the record, Staff finds that Qwedt's falure to provison Covad's line sharing
orders in a sufficient manner has led to unnecessary cost to Covad and Covad's loss of
customer goodwill. At the Workshop, Covad stated that there is a 25% failure rate due to

cross-connect problems*’ Thisis unacceptable and undisputed.

%6 See In the Mattersof Deployment of Wireline Services Offering Advanced Telecommunications Capability and
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 98-
147 & 96-98, FCC 01-26 (rel. January 19, 2001).

7 Transcript, Workshop 3, 12/14/00, at p. 217.
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103.

104.

At numerous places in the SGAT Qwest has adopted technica standards to specify the
performance characteristics of an offered sarvice.  Often these technicd publications
adopt standards set by nationd standards setting bodies. When Qwest provides a service
under the SGAT to a CLEC per technicd sandards, the CLEC has a reasonable
expectation that the service will peform as specified.  Covad and other CLECs
compensate Qwest b provide a sarvice, and Qwest should assure that it is providing this
sarvice to the fullest extent possble. Therefore, in order to reasonably guarantee thet line
sharing orders are provisoned properly, Staff recommends that Qwest be required to
provide dl necessary teding to assure a reasonable level of quality assurance (including,

if necessary, data continuity testing).

In its comments to the Draft verson of this Report, Qwest has represented that it has
negotiated consensus SGAT language on this issue with Covad in the Washington
proceedings on July 13, 2001.%% Staff finds that this language is acceptable and notes that
Qwest has indicated that it can begin offering testing capability on September 15, 2001.

The SGAT should now read:

944141 Qwest will test for dectrica faults (eg., opens, and/or foreign
voltage) on Shared Loops as pat of basc inddlation. Testing will be
done in such a way as to ensure circuit integrity from the centra office
Demarcation Point to the MDF.

9.4.6.3.3 Qwes will test for dectricd faults (eg. opens, and/or foreign
voltage) on Shared Loops in response to trouble tickets initiated by a
CLEC. Teding will be done in such a way as to ensure circuit integrity
from the centra office Demarcation Point to the MDF. When trouble
tickets are initisted by CLEC, and such trouble is not an eectrica fault

“8 Qwest Corporation’s Comments to Staff’s Report 3A Issued on July 18, 2001 at p. 7.
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(e.g. opens, shorts, and/or foreign voltage) in Qwest’'s network, Qwest will
assess CLEC the TIC Charge.

E. Impasselssue No. L S-18:

Whether Qwest is obligated to provide line sharing over fiber fed loops.

Positions of the Parties:;

105.

106.

107.

AT&T agrees with the pogtions of Rhythms and WorldCom on this issue.  Pursuant to
the FCC's Line Sharing Reconsideration Order, 1110-13, they argue that Qwest is

obligated to provide line sharing over fiber fed loops.>

Covad cites to 10 of the Line Sharing Reconsideration Order, which dates. “the
requirement to provide line sharing applies to the entire loop, even where the incumbent
has deployed fiber in the loop (.., where the loop is served by a remote termind).”>!
Covad argues that, despite its use of the word “copper” in the Line Sharing Order, the
FCC made clear that “use of the word ‘copper’ in §851.319(h)(1) was not intended to
limit an incumbent LEC's obligation to provide competitive LECs with access to the
fiber portion of a DLC loop for the provison of line-shared xDSL services” According
to Covad, line sharing over a fiber fed loop via a “plug and play” card is presumptively

feasble.

Qwest argues that it is technicdly feesble to “line-share” at present only when the loop is

made of clean copper.>> When aloop is Digita Loop Carrier (DLC) or fiber, sharing the

491d. at p. 213.

S0 AT&T brief at p. 24. WordCom and Rhythms did not brief thisissue.
°! See generally Covad brief at pp. 19 and 20.

52 See generally Qwest brief at pp. 14-18.
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loop would garble the signds. In the Line Sharing Reconsideration Order, 112, the FCC
clarified that ILECs mugt dlow CLECs to “line sharé’ the didtribution portion of the loop
where the ggnd is then split and then dlow the CLEC data to be carried over fiber to
some different location. Qwest maintains that the CLECs do not dispute that Qwest
complies with this obligation. Qwest aso emphaszes tha the FCC has initiated two
further notices of proposed rulemaking seeking comments on the technicd feasibility of
“line sharing” over fiber fed loops. Accordingly, the FCC has not imposed any additiond
obligations. Qwest clams that the CLECs ae requesting additiond line sharing
obligations of the very kind the FCC intends to study through the comments it has

requested.

Findings and Recommendation:

108. With respect to the plug and play option, as Staff indicates in Impase Issue PS-14, the
FCC is the preferable forum in which to decide this issue because of the sparse record
before this Commisson. The FCC will presumably determine whether the plug and play

option istechnicaly feasble and whether accessto fiber is mandatory.

109. In response to the comments filed by Covad and AT&T to the Draft verson of this

Report, Staff has revised its findings and recommendations as follows.

110. The recent abitration awvard by the Texas Public Utilities Commisson found that it is
technically fessible to “fiber share’ voice and data on a single fiber>® This decision,

however, rested on testimony by a SWBT witness that Alcatdl NGLDCs being deployed

3 SWBT Avrbitration Award, supra note 24, at p. 73.
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111.

112.

throughout the SBC territory under Project Pronto can be configured to carry xDSL
traffic and voice on the same fibers® Without a similar basis on the record here to make
a dmilar condusgon (i.e, Qwest submits that line sharing is only possble over clean
copper loops in its network), Staff cannot recommend hat Qwest is currently obligated to
line share over fiber fed loops. Such a determination may be made by the FCC or in a

future proceeding by this Commission.

Staff, however, does “reverse course” and agrees with Covad and AT&T with regard to
Qwest's current SGAT language in § 9.4.1.1. Under 47 U.S.C. §251(c)(3) and 47
C.F.R. 851311(b), Qwest must pemit line sharing technologies and transport
mechanisms that are “technicaly feasble” not those “that are identified,” and Qwest has
the burden of showing when it is not technicdly feasble In addition, under Rule
51.311(c), Qwest cannot limit the line sharing technology to that which Qwest has
deployed for its own use.  Findly, Qwest cannot limit the line sharing technology to
those ingtances in which Qwest “is obligated by law to provide access” If line sharing
over fiber loops becomes technicaly feasble, then Qwest is obligated by law to provide

it. Thisportion of the SGAT is redundant and should be struck.

Staff finds that the language proposed by AT&T in its comments is acceptable with one
dight modification,®® and recommends that SGAT §9.4.1.1 be amended to read as

follows

To the extent additiond line sharing technologies and trangport
mechanisns ae technicdly feesble Qwest will dlow CLECs to line
share in that manner, provided, however, that (i) the rates, terms and

54
I

55 Staff has replaced the word “identified” with “technically feasible.”
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conditions for line sharing may need to be amended and (ii) if Qwest
demondrates that such line shaing method is not technicdly feasible,
Qwest need not afford the access identified.
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V. SUBLOOP ISSUES

A. Impasse I ssue No. SB-16:

Whether the SGAT’s provisons for access to subloop elements at MTE
Terminals is consstent with the FCC’s definition of, and rules regarding access
to, theunbundled NID. SGAT 889.3.3,9.3.5,9.3.6.

Background:

113. The Parties have previoudy agreed that access and cross-connection to subloop eements
in multi-tenant environments (MTE) does not require collocation.®® MTEs indude
goatment buildings, office buildings, office parks, shopping centers and manufactured
housng communities SGAT §9.3.1.1.1.1 states that MTE Terminds are those that are
within a building in a MTE environment or accessble terminds phydcaly atached to a
building in an MTE environment. However, for accessble terminals outsde of MTEs
(what Qwest describes as “Detached Terminds’), the CLEC must provide Qwest with a
request for cross connect collocation; Qwest has 90 days to provison such collocation;
and the cross-connect collocation includes a facility inventory and a cross-connect fied
dedicated to the CLEC. Such Detached Terminals dso include accessble terminas
located on a “campus environment” but not within or physicaly attached to a non-Qwest
owned building. Qwest's SGAT therefore contains separate terms and conditions for

access to detached terminds and MTEs.

°0 See Staff Report 2A, SGAT § 8.1.1.8.1, Qwest Corporation’s Comments on Staff’ s Draft Workshop 2 Report on
Checklist Items 1 & 14.
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114.

115.

Positions of the Parties:

AT&T submits that Qwest has frustrated access to subloops in MTE settings, arguing that

certan provisons of SGAT 89.3 do not afford adequate access to subloops in MTE

settings®’

Here, AT&T argues that Qwest should modify its SGAT in order to dlow smple and
unencumbered access to on-premises wiring. Before the UNE Remand Order, the FCC
considered the NID to be a “cross-connect device used to connect loop facilities to insgde
wiring”®®  In the UNE Remand Order, the FCC redefined the NID to “include dl
features, functions, and capabilities of the facilities used to connect the loop distribution
plant to the cusomer premises wiring, regardiess of the particular design of the NID
mechanism”®®  The FCC specifically redefined the NID to incude any means of
interconnection of customer premises wiring to the ILEC's didribution plant, such as a
cross-connect device used for that purpose®® Before the FCC redefined the NID, the
local loop element ended at the NID located at the retal customer’s premises. Under the
new definition, AT&T says tha the locd loop extends from the LEC's centrd office to
the demarcation point a the customer's premises. The demarcaion point is where
control of wiring shifts from the carier to the subscriber or premises owner. The NID,
therefore, is not necessarily the demarcation point. Ingtead, it is precisdy where AT&T
requires unencumbered access.  According to AT&T, this definitiona change is

ggnificant for MTES. Under the previous loop definition, the short segment of wiring

>’ See generally AT&T brief at pp. 28-36.
%8 UNE Remand Order at  230.
*1d. at 1233.

6014,
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that runs between the NID or its functiond equivdent and the demarcation point could be
“missng,” or under the control of an ILEC, which would not provide the competitor with

actual access to the subscriber.

116. AT&T further dates that the FCC has indicated that “an incumbent LEC must permit a
requesting carrier to connect its own loop facilities to the ingde wire of the premises
through the incumbent LEC's NID, or any other technicaly feasble point, to access the
insde wire sibloop element.”®?  AT&T clams that, when Qwest serves MTEs through
Option 3 wiring, Qwest asserts control of a least a portion of the wiring on the premises
that may be used by the connecting carrier. AT&T's argues that its access should not be
encumbered just because Qwest owns the on-premises wiring. As addressed below,

AT&T ligsfive SGAT sections where Qwest purportedly limits this access.

117. Qwest argues that the SGAT adlows CLECs to access NIDs (demarcation points) and
MTE terminds (when subloop is sought) in exactly the same way.®> According to Qwest,
AT&T's contention that any accessble termind containing a protector in an MTE is a
NID and is subject to the FCC's rules on access to the unbundled NID is incorrect.
According to Qwedt, this issue arises due to a digtinction in terminology; and Qwest
differentiates MTE terminds from NIDs smply to indicate whether a subloop is involved

or not.

®L1d. at §237.
62 See generally Qwest brief at pp. 24-29.



118.

119.

Qwest asserts that “access to the subloop is subject to the Commission’s collocation
rules’ and that AT&T is claming that it seeks access to terminas as unbundled NIDs in

order to avoid these rules.

Qwest goes on to dae that the FCC planly defined the unbundled NID as the
demarcation point a which the customer premises facilities begin. In defining the NID,
the FCC expresdy “declined to adopt parties proposds to include the NID in the
definition of the loop.”®® According to Qwest, the FCC created a distinction between the
unbundled NID, which is defined as the demarcation point, and the functiondity of the
NID, which is included in the subloop dements CLECs purchase®® Essentialy, Qwest
says that AT&T ignores the FCC's digtinction between the functiondity of the NID and
the unbundled network dement NID. AT&T's clam that the NID is any accessble
termina that contains an overvoltage protector and cross-connects clearly focuses on the
functiondity of the NID. Again, the FCC determined tha the functiondity of the NID is
pat of the subloop dement, but that functiondity does not saisfy the definition of the
unbundled NID. Findly, Qwest contends that the FCC specificaly dated that its

collocation rules apply to al accessible terminds on the 1oop.2°

53 UNE Remand Order at ] 235.

5414d.

51d. at 1221.
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120.

121.

Findings and Recommendation:

Although dsrong arguments have been made, Staff finds that AT&T's argument for an
expangve NID definition that AT&T agues for is unavaling. In the UNE Remand
Order, the FCC indicated that the purpose behind unbundling NIDs was to avoid
requiring cariers to sdf-provison NIDs.  The separate section for unbundled NIDs
gppears to grant access to the hardware itsdf but not the function of the NID, which is an
unbundied subloop eement.®®  Furthermore, the FCC's stated intent in broadening the
NID definition “is to ensure that the NID definition will goply to new technologies, as
well as current technologies” a forward-looking expanson upon its previous definition
of a NID as being “a cross-connect device used to connect loop facilities to ingde
wiring”®”  Notwithstanding AT& T's argument, Staff does not conclude thet the change
in definition closes the gep that the CLEC may have in cases where Qwest owns or

controls the on-premises wiring.

Qwes raised the point that AT&T's motivation in seeking its NID definition is to avoid
the FCC Rule 319(8)(2)(D) provison that subloop access is subject to FCC collocation
rues. Staff commends the parties for resolving this issue with regard to MTE Terminds,
which do not need collocation, but the issue remains for Detached Terminds. Staff notes
that, in the Multistate proceedings, the facilitator chose what may be described as a

middle ground, dating that it was difficult to conceve that “the FCC in addressng

86 « Although the physical structure of the NID iswidely available, it is access to the function, rather than the
hardware itself, that competitorsrely upon.” Seeld. at 1 232.
®71d. at 11233 and 234.
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subloop unbundling had in mind the rote application of collocation and CLEC access
rules that have been crafted primarily with reference to more traditiond and very

"68  However, in the UNE

different collocation environments, eg., centra offices.
Remand Order the FCC very clearly dated that its rules apply to collocation a any
technically feasble point, “from the largest centra office to the most compact FDI."°
Without express language to the contrary, Staff concurs with Qwest’s assertion that the

collocation rules for subloop access gpply here.  Therefore, the SGAT provisons with

regard to Detached Terminas are consstent with the FCC' s requirements.

122. AT&T has ds0 cited five SGAT s<ections that it believes limit its access for MTE
Terminds if Qwest owns the on-premises wiring.”®  With regard to SGAT §9.35.4.5.1,
AT&T concludes, “a subgantidly limiting technicad access protocol will inhibit the
CLEC's ahility to access the NID.” While Staff can agree with this notion as a generd
matter, AT&T does not detail the objectionable portions of Qwest's document as it
curently stands’t  S@ff, therefore, finds that the SGAT section is reasonable,
particularly because it alows the parties to negotiate a separate document if the CLEC

chooses not to use Qwest’s Standard M TE Protocol.

%8 The Liberty Consulting Group, Third Report — Emerging Services, at 28 (June 11, 2001).

%9 UNE Remand Order at 1 221.

"0 See AT&T brief at pp. 35 and 36.

™ In page 3 of its Comments to the Draft version of this Report, AT& T “would request that the Staff review the
Qwest Access Protocol to determineif it allowsthe liberal accessthat the FCC requires. AT&T proffersthat the
access protocol isrestrictive and inappropriate, and accordingly the requirements of § 271 are not met.” Staff
declinesto do so asit finds that this determination is outside the realm of Staff’sresponsibilitiesinthe
collaborative process. AT&T isresponsible for providing athorough brief on thisissue before Staff is requested
to scrutinize the document.
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123.

124.

125.

With regard to SGAT 889.3.3.7 and 9.3.5.4.3, Staff finds that Qwest’s 45-day intervd to
rearrange the MTE Termind is acceptable.  Staff assumes that the 45-day interva period
for the rearrangement procedure is comparable to the 45-day requirement the FCC has
imposed upon ILECs to relocate a minimum point of entry when requested by a building
owner. AT&T has not provided any support in the record to show why an interva period
shorter than 45 days is feasble, arguing ingtead that it is unacceptable when it is taken
into account “in the aggregate” with other SGAT sections. As a practicd meatter, Staff
declines to take this gpproach. If each disputed SGAT section is properly briefed by the
parties and subsequently assessed by this Commission, then the end result should be an

SGAT that, in the aggregete, isfair to the parties.

In addition, there does not appear to be any solid judtification for requiring Qwest to incur
the expense of rearranging its own termina in order to make space for the CLEC to
compete. This sarvice is in no way comparable to, for example, Qwest determining

whether it ownsthe ingde wiring.

Findly, Staff agrees with AT&T that §9.3.3.7 has the potential to be unilatera in nature.
This can be remedied through an initid agreement of the parties that space does not exist
in the MTE Termind. Therefore, Staff amends its origind findings and recommends that

thefirgt sentence of SGAT 8§ 9.3.3.7 be modified to sate:

9.3.37 If Qwest and CLEC agree that there is no space for CLEC
to place its building termind or no accessble termind from which CLEC
can access such Subloop ements. . . (remainder of section omitted).
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B. Impasse Issue No. SB-17:

Whether CLECs are required to submit local service requests (LSRs) to order
subloops. SGAT §§9.3.3,9.35

Positions of the Parties:

126.

127.

AT&T aqgues tha Qwedt's requirement that a CLEC submit a locd service request
before obtaining access to a subloop eement is a discriminatory practice not permitted by
the Act because it creates a materidly more burdensome means of access than Qwest
afords itsdf.”>  Where Qwest is the sole carrier accessing onrpremises wiring, the
processes and procedures available to Qwest for access to such faciliies are smple.
Qwedt's proposal to require an LSR is expensve and reatively complex. Qwedt's
proposed LSR is not the type traditionally used for subloop access and will cause AT&T
to inditute additional automated systems and to use additiond personnel to provide the

database information.

AT&T proposes that the CLEC submit to Qwest, on a monthly bass, a statement
gpecifying the cable and pair employed by the CLEC and the address of the MTEs in
which CLEC has obtained access. AT&T further proposes that such information may be
aggregated for al subloops accessed by CLEC a an MTE Termind. Qwest dated it is
requiring an LSR to address its issues reating to hilling and mantenance and repair.

AT&T bdieves that this information should be provided in the most cogt efficient manner

2 See generally AT&T brief at pp. 36-41.
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128.

129.

possble.  Although Qwest asserts that the mechanization inherent in the LSR format is
necessary, AT& T anticipates that the charges for subloop access & an MTE termina will

be very samdl and will hardly warrant the expense of issuing aLSR.

Qwest argues that submission of an LSR is the industry standard for wholesdle orders.”
The Ordering and Billing Forum (OBF) is the nationa industry forum that crestes and
maintains LSR ordering guiddines. The OBF has conddered how subloop unbundling
should be ordered and is nearing closure on its draft solution. The process the OBF has
defined for ordering subloops is based on submission of a LSR for al subloop dements.
Qwedt's LSR form for subloop orders requires substantidly the same information that
CLECs currently provide on LSRs to order unbundled loops. Without an LSR, both
CLEC and Qwest customers will be adversdy affected due to the resultant inaccuracies

in Qwedt’s systems, which will impede Qwest’s repair efforts.

Qwest maintains tha AT&T's new language, which proposes that CLECs provide a
monthly statement specifying each termind, par, and cable it has used, more closdy
resembles the information Qwest needs. According to Qwest, AT&T's sole bass for
refusng to submit an LSR to order subloops is the cogt it clams is associated with
submitting an LSR.  However, the absence of an LSR would dramaticaly incresse
Qwedt's cogts.  Without LSR information, Qwest would have to build manud processes
into its hilling flow. AT&T's podstion would probably require that Qwest manudly
create and track the AT&T payment notices in a Spreadshest, rather tat through Qwest's

exiding automated billing sysems.  Further, the absence of an LSR will impede Qwest's

3 See generally Qwest brief at pp. 29-34.
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ability to sarvice its own retall customers. Moreover, AT&T has admitted that it will
have to complete an LSR in the vast mgority of MTE orders because those orders will
include loca number portability, which must be ordered by LSR. Thus, this dispute will
touch only a minority of AT&T's orders. Findly, Qwest says thet, if AT&T provides al
of the necessary information in a format other than an LSR, Qwest will have to convert it

to LSR format anyway in order to enter it into its systems.

Findings and Recommendation:

130.

131.

132.

Qwest has not yet filed a late exhibit from the OBF that describes the appropriate
protocol for access to subloops, so Staff does not teke the possibility of the OBF's

solution into account in its recommendation.

Based upon the arguments presented by the parties, Staff finds that Qwest has a
legitimate need to the timely provison of information it requires in order to hill for the
wiring that it owns and to respond to maintenance and repair requests.  Staff finds that the
LSR is the most useful method of getting Qwest the information it needs to update its
gysdems, and Staff dso finds tha AT&T's proposa for monthly updates would not
adequately address Qwest’s concerns. At the same time, an approach should be taken in
order to ensure that the costs and ddlay that a CLEC incurs in submitting an LSR are

minimized.

Staff finds that the approach taken by the Multigtate facilitator with regard to this issue is
satisfactory, and baances the interests of the paties. Thus Saff mekes a smilar

recommendation here. A CLEC must provide Qwest with an LSR filing, but if Qwest
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holds it in suspense for five days’* a CLEC can proceed with connection of its fadilities
to Qwest’s on-premises wiring and begin sarvice delivery. The LSR can inform Qwest to
begin payment responghbility from the beginning of the suspense period. During the five-
day period, Qwest can dso secure the circuit-identifying information and enter it directly
into its sysem, which would save CLECs the costs and burden of entering this
information onto the LSR.  Moreover, Qwest should file its technicd LSR protocol
within 15 days of the Hearing Commissoner’s Order adopting this recommendation.
Findly, Saff recommends tha Qwest propose conforming language to this
recommendation within 15 days of the Hearing Commissoner's Order adopting this
recommendation for its SGAT, and further recommends that the Hearing Commissoner

give patiesafar opportunity to comment on this language and the LSR protocol.

C. Impasse Issue No. SB-18:

Whether an inventory of CLEC facilities must be created before CLECs may
obtain access to subloop elementsin an “MTE terminal.” (SGAT 889.3.3.5 and
9.3.6.4.)

Positions of the Parties:
133. AT&T says tha Qwest’'s SGAT mandaes that Qwest shdl “complete an inventory of

CLEC's terminations and submit the data into its sysems’ within five cdendar days from

a CLEC request.”® AT&T understands that this procedure does not require Qwest or a

" 1nits comments to the Draft version of this Report, AT& T sought clarification from Staff regarding the meaning
of “holding it in suspense.” Staff submitsthat “holding it in suspense” means that the CLEC must submit a“same
day” LSR which remainsinactive for five-days, not afive day grace for which to submit an LSR.

S See generally AT&T brief at pp. 42-45.
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134.

CLEC to send technicians into the fidd to complete such inventory. However, pursuant
to SGAT §9.3.6.4, Qwest is requiring that AT&T and other CLECs pay an unspecified
non-recurring charge “for the time and maerids required for Qwest to complete the
inventory of CLEC facilities within the MTE such tha subloop orders can be submitted
and processed.” Ingtead of requiring an inventory, AT&T has proposed language that
would require Qwest to cearly identify Qwest’'s fadilities induding termind blocks and

cable pair.

Qwest says that the inventory is an integrd step in entering required information into
Qwedt's systems because the inventory is a prerequisite to the CLEC's ability to submit an
LSR. Because Qwest believes that CLECs must submit LSRs to order subloops, the
inventory must be peformed before the CLEC orders or ingdls any subloops.
Moreover, this inventory only agpplies to the first subloop order in an MTE. Once the
inventory is complete, dl subsequent subloop orders are provisoned in traditiona
intervas. In addition, Qwest maintains tha it would be an onerous burden to identify al
Qwest-owned facilities and stencil each cable on the terminal block and each cable pair
used by Qwest within ten days a every MTE a which a CLEC seeks access. This would
require Qwest to perform an extensve amount of unnecessary work. MTE locations can
be very large, sometimes exceeding 50,000 lines. Requiring Qwest to completey stencil
such a locaion within ten days is unreasonable. Moreover, there is no value added by
imposing this burden on Qwest. Qwest requires CLECs to clearly label the cross-connect
wires they use in MTE terminds. If the CLECs dearly labd their wiring, the remaining

wiring will logicdly be Qwest's.
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135.

136.

137.

138.

Findings and Recommendation:

As Staff recommended in Impasse Issue SB-17, Qwest may perform inventories during
the LSR suspense period, thereby satisfying the informationd requirements of the LSR.
Without any further judification from Qwest for the inventory requirements, Staff

recommends that the resolution of Impasse Issue No. SB-17 aso gppliesto this point.

Saff dso recommends that the facility tagging requirements proposed by AT&T be
rgected. Staff finds that it is unnecessary and inefficient for Qwedt, at its own expense,

to tag itsfacilitiesin order to provide CLECs with access.

With regard to SGAT 89.3.6.4.1, Staff concludes that Qwest cannot charge a non
recurring fee based upon the time and materias required for Qwest to complete the
inventory for CLEC fadilities. The inventory process should be smple for Qwest to
execute. Therefore, Staff finds that an acceptable fee would be one based upon a flat
rate, andogous to those charged for an inquiry per location. Therefore, Staff submits that
SGAT §9.36.4.1 should be modified to reflect this recommendation, Qwest should
determine the proposed rate under these requirements, and the proposed rate shal be

consdered in the Commission’s pricing docket.

Staff acknowledges the comments made by AT&T in response to the Draft verson of this

issue and maintainsits originad recommendation to the hearing commissoner.



D. Impasse Issue No. SB-19:

139. Whether Qwest must determine whether it owns the intrabuilding cable (or insde wire)
before a CLEC may access subloop elements. If so, whether Qwest’s processes for

determining such ownership are appropriate. (SGAT §889.3.5.4.1 and 9.3.8.4.)

Positions of the Parties:

140. AT&T agues tha Qwest's SGAT dlows Qwest to make a determination of whether it
owns the on-premises wiring a an MTE within 10 days after CLEC's natification of its
intent to provide service a such MTE.”® AT&T'’s proposa permits a CLEC to ask the
MTE owner whether it owns the on-premises wiring. Where an MTE owner asserts
ownership, a CLEC will access the onrpremises wiring & the NID or esewhere as
negotiated with the MTE owner. If an MTE owner disclams ownership or fals to
respond to a CLEC's request, or if CLEC decides in the first instance to contact Qwes,
the CLEC will ask Qwest whether it is the owner of onpremises wiring. AT&T
anticipates that in some ingtances the MTE owner and Qwest may dispute ownership or
that ownership may be otherwise unclear. Under such circumstances, AT&T's proposa
alows the CLEC to obtain access notwithstanding the dispute. If a CLEC obtains access
under such circumdances, the AT&T proposd will adlow Qwest to begin hbilling for such
access once Qwest ettles the dispute. AT&T's proposal dso makes clear that Qwest will

not charge a CLEC for itsinvestigation of whether it owns the on-premises wiring.

8 See generally AT&T brief at pp. 45-48.
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141. AT&T says that its proposa is designed to accommodate concerns AT&T has about
Qwedt’'s ahility to confirm ownership of onpremises wiring. Fundamentd to AT&T'S
proposa is the CLEC's adility to contact the MTE owner directly to determine
ownership. According to AT&T, the MTE Order cearly establishes a presumption that
the MTE owner has authority to meke a determination on ownership of insde wire.”’
Clearly, either party has an equal opportunity to ask the MTE owner about ownership of
on-premises wiring. AT&T proposes that 889.3.8.2 and 9.3.84, as described in the
atachment to its briefs, be included in the Qwest's SGAT in lieu of Qwest's SGAT

§9.354.1.

142. Qwest’s proposa provides that, within 10 days from a request from a CLEC, Qwest will
determine whether Qwest or the landlord owns the facilities on the customer side of the
MTE Termind.’”® According to Qwest, this process is necessary because it determines
where Qwest's network -- and its maintenance and repar obligations -- ends and the
customer premises facilities begin.  Without this determination, Qwest and the CLEC do
not know if CLEC requires a subloop eement from Qwest or cable owned by the
landowner or both. Because Qwest submits that AT&T sated no red objection to the
need for the determination, but rather focused on the interva, Qwest briefs this issue in

Impasse Issue No. SB-20.

71d. at 47, citing MTE Order at 11 54, 56.
78 See generally Qwest brief at pp. 36 and 37.
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Findings and Recommendation:

143. At the outset, Staff finds that AT&T's proposd is generdly satisfactory and takes into
account a number of congderations made by the FCC in the MTE Order. However, Staff
finds that portions of AT&T's proposa could lead to uncertainty and therefore should be
modified. In 9 56 of the MTE Order, the FCC ndicated that there are instances “where
neither or both the incumbent LEC and building owner daimed ownership to the insde
wire’ (emphass added). Although a building owner may clam to own the insde wiring,
he or she may in fact not; and AT&T's proposed SGAT language does not address this
dgtuation. Theoreticdly, under the proposed language, a CLEC could access the wiring
through an invaid dam of ownership. Therefore, Staff finds that, where the MTE owner
asserts ownership, the CLEC has the burden of demondrating that the MTE owner has
ownership of the onrpremises wiring. This should be submitted to Qwest, who would

have areduced period of five cendar daysto reply to the MTE ownership request.

144. Saff recognizes that in many cases the building owner will not know whether he or she
owns the ingde wiring. Indeed, the FCC indicated that ILECs are in the best postion to
know the location of the demarcation point, thereby determining ownership.”® Where a
CLEC requedts an ownership determination from Qwest, Staff agrees that a 10-day
response period is in line with the FCC's guidance from the MTE Order. Furthermore,
Staff agrees with AT&T that a nomind amount of response time is reasonable where
Qwest has previoudy confirmed ownership or control a a cusomer premises. In

response to Qwest’s comments on the draft verson of this Report, Staff finds that two

" MTE Order at  56.
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business days is a practicd amount of time for this basic procedure and is well within the

FCC’ srequirements.

145. Staff dso finds that AT&T proposed §9.3.84 is, in part, acceptable. The MTE Order
makes it clear that ILECs cannot use their knowledge (or lack thereof) of the location of
the demarcation point in order to frustrate competition. AT&T's language, in
conjunction with the five-day response period adopted above, leaves a period of time (up
to 20 days) for Qwest to resolve the ownership issue and establishes a presumption in
favor of CLEC access.  This portion of AT&T's proposad should be adopted. However,
consgent with Staff’'s recommendation againg Qwest being required to tag its ont
premises wiring (see Impasse Issue No. SB-18), Staff recommends that these tagging

requirements be stricken from AT& T language before adoption.

146.  With regard to the issue of whether CLECs must pay Qwest the costs associated with ok
premises MTE wire, Staff agrees with AT&T that Qwest's ownership determination
(when requested) should be at no charge. It is reasonable to place upon Qwest the burden
of determining facllity ownership before it is dlowed to hill for those fadlities
Furthermore, in a footnote to the MTE Order, the FCC opined that “any costs incurred in
providing the location of the demarcation point would be de minimisand . . . the LECs

should provide this information fredy.”&°

147. Therefore, Staff recommends that the following language be insarted into the SGAT in

lieu of SGAT §9.3.5.4.1:

8014, at n.134.
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CLEC may dect to ask the MTE owner whether it owns or controls on
premises wiring & an MTE. If the owner fals to cdam or disclams
ownership of such on-premises wiring or if CLEC dects not to ask such
MTE owner, CLEC shdl request that Qwest make a determinaion of
whether Qwest owns or controls the onpremises wiring (“a MTE
Ownership Request”). CLEC shdl make a MTE Ownership Request no
later than ten (10) cdendar days before CLEC begins congtruction of
fecilities to provide locd services a an MTE. Qwest shdl reply to a MTE
Ownership Request within (8) ten (10) caendar days, if CLEC's request is
the first request for access at such MTE, or (b) (2) two business days, if
Qwest has previoudy confirmed ownership or control of wiring a such
MTE. In the event CLEC provides Qwest with a written clam by an MTE
owner, or authorized person thereof, that such owner owns the facilities on
the customer side of the termind, the ten (10) cdendar day period shdl be
reduced to five (5) cdendar days from Qwest's receipt of such clam.
Qwed’'s invedtigation into its ownership and control of on-premises wiring
and Qwest’s reply to a MTE Ownership Request shdl be a no cost to
CLEC.

If Qwest fails to respond to a MTE Ownership Request, or fails to make a
determination of ownership or control of onpremises wiring as provided
in Section 9.3.5.4.1 within twenty (20) days after CLEC submits a MTE
Ownership Request, or if ownership or control of on-premises wiring is
otherwise unclear or disputed, Qwest will not prevent or in any way delay
the CLEC's use of the on-premises wiring to meet an end user customer
request for service. After CLEC has commenced use of the on-premises
wiring and if Qwest demondrates that the facility used by CLEC is on
premises wiring, or such delermindion is made pursuant to Dispute
Resolution, CLEC will compensate Qwest for the use of such on-premises
wiring, according to rates set forth in this SGAT, on a retroactive bass
from the date of when Qwest demonstrates compliance with §89.3.8.2 and
9.3.8.3.
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148.

149.

E. Impasse I ssue No. SB-20:

Assuming Qwest’s processes (including Qwest’s determination of ownership,
inventory of terminations, FCP, and collocation process) are appropriate,
whether the intervals provided by Qwest for such processes are appropriate.

Findings and Recommendation:

Since Staff finds that the issues raised in the parties briefs have been addressed in other
Impasse Issues, the parties postions are omitted here.  Intervas for Qwest determination
of ownership have been addressed in Impasse Issue SB-19. The inventory intervd and
LSR requirements have been modified in Impasse Issue SB-18. Findly, the collocation
requirements for Detached Terminds were gpproved in Impasse Issue SB-16, and Staff
concludes that the 90-day collocation intervad proposed by Qwest in its SGAT for

Detached Terminals conforms with the nationd standards set by the FCC.

F. Individual Case Bass (ICB) Pricing For Unbundled Packet Switching:

Whether Individual Case Basis (ICB) pricing for unbundled packet switching is
appropriate.

Positions of the Parties:;

Both AT&T and WorldCom briefed the issue and assert that ICB pricing for unbundled
packet switching is improper. They argue that Qwest must be required to establish
dandard offerings for packet switching and to demondrate that the rates are judt,
reasonable, and nondiscriminatory. Both parties dtate that Qwest has indicated that it is

consdering developing standard offer rates for packet switching.
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Findings and Recommendation:

150. The issue is identified here to recognize that AT&T and WorldCom have specificaly

raised objections to ICB pricing in the unbundled packet switching context.

151. Staff recommends that the Commission not address the issue here.  As has been generdly
agreed, the overd|l ICB pricing process will be discussed in the workshop on the SGAT
Genearad Terms and Conditions.  Issues of whether ICB pricing is appropriate for specific
eements are more appropriately raised in the Commisson's SGAT cogting and pricing

docket (Docket No. 991-577T).

G. Impasse Issue No. SB-21.:

Whether a CLEC is entitled to the option of having Qwest or the CLEC run the
jumpers necessary to access subloops in MTE terminals regardless of the type of
subloop ordered. Whether SGAT §9.3.5.4.5 isthe proper approach.

Background:

152. SGAT §9.354.5 dlows the CLEC to run jumpers between its subloop eements and
Qwest's subloop dements when it orders Intrabuilding Cable Loop. If the CLEC orders

a subloap type other than Intrabuilding Cable Loop, Qwest will run the jumpers.

Positions of the Parties:

153. This issue is relaed to those regarding physcd access to MTE Terminds.  In its
proposed SGAT language at §9.3.8.5, AT&T takes the postion that a CLEC has the

right to run the jumpers for access to any type of subloop in MTE terminds and aso has
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the sole option of requesting Qwest to do s0.8' According to AT&T, the Georgia Public
Utilities Commission has determined that an incumbent LEC's obligations to unbundle a
any technicdly feasble point trumped the concerns of the incumbent over mantenance
of network records and network security. In short, the AT&T proposa affords a CLEC
direct access. AT&T proposes that existing connector blocks at the MTE termind may
be used by a CLEC; that a CLEC may ingdl its own connector block; and in the rare
ingances in which it might be necessary, that a CLEC may access subloop eements
through a fidd splice. AT&T submits that most of Qwest’s concerns relate to fears that
CLECs will in some way grealy increase the risk that the network will be adversdy
affected. As a genera matter, AT&T notes that these concerns are very smilar to the
unfounded concerns originaly voiced by incumbent LECs about affording CLECs access
to incumbent premises. The minima risk associated with multiple carriers accessng an
MTE termind is in a red sense the risk specificdly contemplated by the Act. An
goproach tha would involve inddlation of a new termind block, dthough it may
minimize some risk, is expensve and, especidly in the early sages, would have an

adverse effect on comptition.

154. Qwest argues that, by having CLECs run the jumpers in MTE terminds when CLECs
order intrabuilding cable, Qwest has gone wel beyond its lega requirements as wel as
the subloop unbundling policies of other ILECs such as Bel Atlantic and SBC.E2?
According to Qwest, the FCC has taken the postion that a LEC is alowed to take

reasonable steps to protect its own equipment, up to and including segregeting its

81 See generally AT&T brief at pp. 49-56.
82 See generally Qwest brief at pp. 40-42.
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equipment from CLEC equipment in a collocation space®®  The only way Qwest can
reasonably protect its equipment and prevent CLECs from accessng the cable pairs
through which Qwest provides locad exchange sarvice is to limit access for the purpose of
running the jumpers to Qwest technicians. CLECs can run their own jumpers in MTE
terminals for access to intrabuilding cable subloops, which is where most of the demand
for MTE subloops exists. However, Qwest's systems do not alow for CLECs to run the
jumpers in MTE terminas for didribution subloops. Those sysems do not recognize
terminds as MTE terminds or Detached Terminds. The Qwest sysems do, however,
recognize the difference between intrabuilding cable subloops and digtribution subloops,

which iswhy Qwest can dlow CLECsto run jumpers for intrabuilding cable subloops.

Findings and Recommendation:

155. Staff finds tha Qwest's gpproach with regard to jumpers is consgtent with its other
SGAT provisons regarding access to MTE Terminds and Detached Terminas that were
recommended to be approved by Staff in Impasse Issue SB-16. What Qwest cdls
intrabuilding cable originates a a termind, usudly near the MPOE, and terminates & a
demarcation point a or near customer premises equipment. Didribution cable, on the
other hand, may exis on a customer’s premise that extends from or between buildings in
a campus setting.  Staff concludes that, the context of in or onrbuilding MTE Teminds

asde, Qwest may run the jumper when a CLEC is accessing a distribution € ement.

83 Qwest brief at p. 40, citing GTE v. FCC, 205 F.3d 416, 426 (D.C. Cir. 2000).
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156.

H. Impasse I ssue No. SB-23:

Whether loop facilities on a campus, including cabling between buildings, should
be priced at the rate for distribution subloop or should be priced as a separate
subloop element.

Positions of the Parties:;

AT&T objects to Qwedt’'s rationdization of price dructure for different subloop
dements®  According to AT&T, Qwest’s price structure will demand that a CLEC who
acquires “digribution” from a termina & an MPOE (for example, between two buildings
in an office pak) pay the same amount as a CLEC who acquires digtribution from the
Feeder Didribution Interface (FDI) to a customer’s home. AT&T cites 1170 of the UNE
Remand Order as adopting a broad, common sense definition of indde wire
Furthermore, AT&T submits that, while Qwest’s atempts to digtinguish campus wiring
and intrabuilding cable may warant pricing campus wiring differently from didribution
and intrabuilding cable, it does not warrant requiring CLECs to pay didribution rate
elements for campus wiring. As a result of this pricing structure, AT&T contends that it
will be required to make a double payment — once for Qwest’s digtribution plant and once
for building its own didribution plant. AT&T agues tha the UNE Remand Order
grictly prohibits this  Findly, AT&T proposes that al wiring owned or controlled by

Qwest on a customer premises be labeled “on-premises wiring.”

84 See generally AT&T brief at pp. 58-61.



157. Qwest argues that its current cost studies have averaged the didribution facilities that
srve typicd residences with the shorter distribution that can occur in an MTE.®®
According to Qwedt, this is the way both the Qwest and AT&T cost modds caculate
digribution. If the didribution dement were to be deaveraged into two dements —
resdentia distribution and MTE didribution -- the result will be that the rate for the
digribution portion of the loop going to typica residences will increase while the rate for
the distribution subloop on MTEs would drop. The Commission in a cost docket must do
the ddicate baancing of these interests carefully. Since retall rates would not be
amilarly super-deaveraged, it would cregste perverse economic incentives and cause an
inordinate amount of competitive resources to be diverted to MTEs from single tenant

environments.

Findings and Recommendation:

158. Although Saff has previoudy concduded tha Qwest's policy of disinguishing
intrabuilding cable from didribution in MTEs is reasonable because of the methods
involved in their placement (e.g., jumpers), Staff finds that Qwest's policy of averaging
pricing for digribution facilities that serve typica resdences with those that occur in an
MTE may be inappropriate. Furthermore, Staff concludes that this aspect of Qwest’'s
pricing structure may require CLECs to incur a double charge for didtribution rate
eements. This would be contrary to the UNE Remand Order and the notion that costs
should be disaggregated in order to promote entry and competition. In light of the

comments raised by Qwest in response to the Draft verson of this Report, however, Staff

8 See generally Qwest brief at pp. 42 and 43.
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amends its origind recommendation and agrees that this issue should be deferred to the
cost proceeding (Docket No. 99A-577T). This proceeding will more fully address
generad deaveraging issues and, as gppropriate, the detalled cods that underlie particular

loop portions and functiondities.

|. Impasse |ssue No. SB-25:

Whether Qwest should be obligated to splice fiber on CLEC’s behalf in a Qwest
fiber splice case, regardless of where the splice case is located, for the purpose of
splicing a Qwest fiber subloop to a CLEC fiber subloop.

Position of the Parties:

159.

160.

Qwest dates that the FCC has been clear in its orders and rules that subloop access

should not be a every technicaly feasble point, but rather a a subset of technicaly

feasible points, known as access terminal s.2°

Yipes argues that, based on the so-called “best practices rule’ and two orders from the
Massachusetts  commisson, the law requires subloop unbundling a dl technicdly

feesible points®’

8 FCC Rule 319(a)(2)h. See also UNE Remand Order 1 206.

87 1n re Consolidated Petitions of New England Telephone and Telegraph Company d/b/aBell Atlantic-
Massachusetts, Teleport Communications Group, Inc., Brooks Fiber Communications of Massachusetts, Inc.,
AT&T Communications of New England, Inc., MCI Telecommunications Company, and Sprint Communications
Company, L.P., pursuant to § 252(b) of the Telecommunications Act of 1996, for arbitration of interconnection
agreements between Bell Atlantic-Massachusetts and the af orementioned companies, D.P.U./D.T.E. 96-73/74, 96-
75, 96-80/81, 96-83, 96-94 (December 13, 1999)(“ Massachusetts Phase 4-N Order™); In re Consolidated Petitions
of New England Telephone and Telegraph Company d/b/aBell Atlantic-Massachusetts, Teleport Communications
Group, Inc., Brooks Fiber Communications of Massachusetts, Inc., AT& T Communications of New England, Inc.,
MCI Telecommunications Company, and Sprint Communications Company, L.P., pursuant to § 252(b) of the
Telecommunications Act of 1996, for arbitration of interconnection agreements between Bell Atlantic-

M assachusetts and the af orementioned companies, D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81, 96-83, 96-%4
(December 4, 1996) ("Massachusetts Phase 3 Order").
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Findings and Recommendation:

161.

162.

Staff recommends that Qwest’'s proposed SGAT language modifying 89.7.2.2 be

adopted.®®  This language dlows for CLEC access to spliced fiber in Qwest splice cases

when the fiber is available and splice capacity exidts.

Saff futher recommends that Qwest adopt Yipes proposed SGAT language for
§97.22210. This language clarifies that a CLEC may peform a splice in a CLEC
golice case a any technicdly feasble point on the loop per Qwest technica publication

77383.

J. Impasse | ssue No. SB-27:

Whether Qwest should be required to establish a reservation process for an
available subloop while an Field Connection Point (FCP) is being created and
established for facilities other than dark fiber.

Position of the Parties;

163.

164.

165.

Qwest dates that its systems cannot reserve subloop facilities until an FCP is created and

established.

Qwest sysems ae desgned to make facilities avalable on a fird-come, firg-served
bass. The fadilities ae maintained in a pool of assgnable facilities from which they can

be dynamically dlocated when an LSR is received.

Qwest ligted three reasons for its inability to incorporate a subloop reservation process. 1)

there is no easy way to indicate within Qwest's systems that a subloop is being “held” for

8 Qwest’ s brief on Subloop Impasse I ssues at pp. 48 and 49.

67



166.

167.

a wholesale customer; 2) without an address or termination point associated with an FDP,
there is no process within Qwest's sysems to indicate that a subloop is being
“preingdled’ for a CLEC; and 3) it is likdy that most subloops requested by CLECs will
be associated with service to existing Qwest customers, and Qwest has no process to

reserve a subloop facility that is aready being used as part of an existing service.

Yipes points out that the SGAT requires that “[w]hen an FCP is required, it must be in
place before subloop orders are processed.” Yipes is concerned that, if an FCP must be
congtructed before a subloop can be ordered, a subloop that was available at the start of
the request process may no longer be available for use by the CLEC after the FCP has

been constructed.

Yipes requests that the same process Qwest has agreed to, for the reservation of dark
fiber, be extended to dl types of subloops. Yipes argues that Qwest’s systems limitations

can be easly overcome.

Findings and Recommendation:

168.

169.

Staff recommends that Qwest develop a reservation process for subloops that are in the

pool of assgnable facilities, while FCPs are being created.

Staff recognizes that Qwest is able to have a reservation process in place for dark fiber
because dark fiber is inventoried separatdy from facilities that are ready for service.
Despite this difference, Staff recognizes thet it is not fair for a CLEC to lose out on a

previoudy available subloop while fadilities are being built.
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170.

Saf will leave it to Qwest to determine the best way to implement the required
functiondity. In its brief Yipes suggested usng a “dummy address or “fidd fille” if the
requested subloop is associated with an existing Qwest customer.  Yipes further dates
that most of its use of subloops is for new services for new customers, in which case the

street address for the particular location can be used.

K. Impasse I ssue No. SB-30:

Whether Qwest should be required to make dark fiber, designated in Qwest’s
systems as interoffice facility (IOF) and built as I10OF, available to CLECs for
subloop applications.

Position of the Parties;

171.

172.

173.

Qwest argues that dark fiber is not redly a UNE unto itsef, but a subspecies of two other

UNEs— loop and transport.2°

Qwest dso argues that the UNE Remand Order specifies the points a which access to
transport and loops is required. For loops, subloop access is required at “accessible
terminals’;°® for transport, which runs from wire center to wire center or switch to

switch, there is no provison for “subtransport” or for access to trangport at outside plant

sructures®t

Thus, Qwest argues that subloop unbundling refers to portions of loop facilities, not to
portions of interoffice facilities. Accordingly, Qwest dates that it has no obligation to

provide access to fragments of interoffice facilities.

89 UNE Remand Order 11 174, 325.
% Rule 319(8)(2); UNE Remand Order 1] 206.
91 UNE Remand Order 1 322.
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174.

175.

176.

177.

178.

AT&T argues that Qwest could smply re-designate interoffice facilities as outsde plant
to provide itsdf with access to loop faciliies or re-desgnaie an outsde plant as

interoffice facilities in order to hide outsde plant from CLECs®?> AT&T does not dlege

that any such re-desgnation has occurred, but is merdy concerned that the theoretica

possibility exists®®

Findings and Recommendation:

Saff finds that dark fiber that has been dlocated to interoffice facilities and has no

accessible terminals should not be subject to the subloop unbundling requirement.

Qwest has tedtified that its own retall operaions do not fragment interoffice facilities by

accessing them mid-span.

Qwest should modify the SGAT to reflect that it will not use the fact that dark fiber
dlocated to interoffice facilities does not need to be unbundled as a way to make outside

plant unavailable to CLECs.

No further change is SGAT language is recommended by Staff regarding thisissue.

92 \Workshop 3 4/20/01 Transcript at 1 82:11-83:4.
93 Workshop 3 4/20/01 Transcript at 1 82:25-83:4.
94 \Workshop 4 2/20/01 Transcript at 9 91:10-93:22; 95:11-19.

70



