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| NTRODUCTI ON

A This order resolves inpasse issues brought before the
heari ng comm ssioner in Volune |IVA of Conm ssion Staff’s Report

on the Fourth Workshop. By Decision R01-806-1, | determ ned



that no further investigation, hearing, briefing or argunents
were necessary to resolve the Volume |IVA inpasse issues. Volune
| VA reflects ternms in Qunest’s Statenent of Generally Avail abl e
Terms and Conditions (SGAT) that could not be agreed to by
consensus in the fourth workshop of the 8§ 271 coll aborative
process.

B. I have revi ewed Staff’s Report, Staff’s
recommendation, the participants’ briefs and the workshop
record. Because Volunme |[|VA conprehensively recounts the
participants’ respective positions on the inpasse issues, this
order will not recapitulate those positions. I nstead, this
order will identify the issue in sunmary fashion, give a sunmary
of the party positions, announce the resolution of the inpasse

i ssue, and then discuss the reasoni ng behind the conclusion.?

1 The Commission Staff has conbined issues CL2-15 and UNE-C-19 into one
issue and they will be simlarly addressed in this order. | ssues EEL-8 and
UNE- C-4(b) have al so been conbined. The parties have resolved issue nunbers
UNE- C-4(a), UNE-C-21, SW12 and TR-11. Those issues are not considered here.
Moreover, there are two issues that have been raised by the parties in this
Wor kshop that have been addressed in previous orders. | i ncorporate ny
findings from Inpasse Issue 1-88 (Channel Regeneration Charges) from the
Volume |1 A Inpasse Issues Order with regard to Issue CL2-11/TR-6, which has
been simlarly raised in this workshop. |In order to conply with § 271, Qnest
must elinmnate the regeneration conpensation |anguage from the SGAT or
incorporate the ANSI standards for regeneration conpensation. I also
incorporate my findings from Inpasse Issue 14-9 (Marketing to M sdirected
End-user Calls) from the Volume IIA Inpasse |Issues Order, as it is wholly
applicable to Issue SW2 in this workshop. Qvest is not responsible for
informng msdirected callers of their mstake before conducting its
mar keting activities. Finally, sone of the issues contained in this order
have been broken up into two sub-issues. Al t hough these distinctions were
not explicitly nade in Volume IVA of Staff’s Report on the Fourth Wrkshop,
the i ssues warrant such a split.



Reconmendati on of § 271 Conpli ance:
Upon Qwest’s making the necessary changes to the
SGAT described below, I will recomend to the Comm ssion that it

certify Qnest’s conpliance with 8 271 checklist items 5 and 6.2

1. ACCESS TO UNBUNDLED NETWORK ELEMENTS

A CL2-5c: Retail Service Quality Standards (SGAT
§ 9.1.2)
| SSUE:

Whet her Qmest nust conply with state retail service quality
requi rements in providing UNEs.

Party Positions:

Qnest :

There is no basis for conparison of Qwmest’s performance in
providing UNEs to CLECs and in providing retail services to
Qvest’s retail end users. CLECs have the option of
reselling Qwest’s retail services. There is no retai
anal og for nost UNEs, which is reflected in the ROC OSS
Third Party Test.

AT&T (Covad concurring):

Qnest should be required to conply with all state whol esal e
and retail requirenents, particularly in the case of UNEP.
A difference in the quality of service that Qwmest provides
rai ses a question of discrimnation under 8 251(c)(3).

2 As AT&T and Worl dCom have pointed out in their comments to the Staff
Report, access to other UNEs such as NIDs and |oops are being addressed in
ot her workshops, and conpliance with checklist item 2 is also conditioned on

satisfactory conmpletion of +the review of Qwmest’s OSS. Therefore, a
recommendation of full conpliance cannot be nmade unless and until these other
requi renents are net. Of course, ROC OSS conpliance is also a prerequisite

for conpliance.



Staff:
Qrest (in providing UNEs equal in quality to what it provides
itself) conplies with t he FCC s whol esal e service
requirenents. In addition, CLECs may petition this Conm ssion
to take further action in a separate docket. Finally, the

Performance Assurance Plan (“PAP’) contains provisions that
nmoni tor and regul ate Qmest’ s whol esal e service quality.

Concl usi ons:
It is inappropriate to apply the state retail requirenents

to whol esal e el ements and conbi nati ons of those el enents.
Qnvest’ s SGAT neets the requirenents set forth by the FCC.

Di scussi on:

(1) The FCC has made it clear that “the access and
unbundl ed network el ement provided by an incunmbent LEC nust be
at least equal-in-quality to that which the incunbent LEC
provides to itself.”® Furthernore, the FCC concluded that 47
U S. C 8 251(c)(3) requires “incunbent LECs to provide unbundl ed
el ements wunder terms and conditions that would provide an
efficient conpetitor with a nmeani ngful opportunity to conpete.”*
As a threshold matter, the proposed SGAT contains provisions
t hat unequi vocally nmeet these guidelines. Sections 9.1.2 and
9.23.3.1, which pertain to UNEs and UNE-Cs, respectively, both
recite the FCC s mandate in this regard.

(2) AT&T s argunent that state retail service quality

5 1n the Matter of Inplenentation of the Local Conpetition Provisions of
the Tel ecomunications Act of 1996, CC Docket No. 96-98, 11 FCC Rcd.
15499(1996) (herei nafter Local Conpetition Order), at § 312.

41d.



requi renments should apply across the board to UNEs appears to be
ai med at services such as UNE-P or other conbinations that may
be conparable to retail services. AT&T seeks access to UNE-P in
order to reap the benefits of TELRIC pricing, while extending
the state retail quality service rules to elenents that are
whol esal e in nature. AT&T can’t have it both ways. |[If a CLEC
desires the protection afforded by the retail quality service
rules, then it has the option of reselling Qmest’s services,
al beit at lower profit margins.

(3) Moreover, granting an extension of the retail
quality service rules wuld contradict the PAP. The PAP
focuses on achieving the proper penalties and service credits to
achi eve conpensation of the CLECs, as well as the proper
performance incentives for the | LEC

(4) As it stands now, a CLEC that opts into the PAP
will surrender any rights to nonetary relief provided by
Col orado’s wholesale quality rules or provisions of an
i nterconnection agreenment designed to provide such relief.
State | aw regul atory enforcenment actions that are redundant with
the PAP are prohibited. Such preenpted rights could conceivably
i nclude an action by this Conmm ssion that results in the paynent
of noney to a CLEC if the retail service quality standards were

applied to UNE-P and ot her whol esal e servi ces.



(5) Qwest’s current SGAT | anguage is acceptable for

§ 271 purposes.

B. CL2-15, UNE-C-19: Construction of Facilities for UNEs
(SGAT 88 9.1.2.1, 9.19)

| SSUES:

Whet her Qwest is required to construct facilities for UNEs
for CLECs.

Whet her Qmest nust |ight unused dark fiber upon a CLEC s
request.

Party Positions:

Quest :

UNEs were created with the purpose of giving CLECs access
to the incunmbent LEC s existing network, but ILECs do not
have the obligation to build a network for CLECs.

Dark fiber should be unbundled and |it if the el ectronics
are already in place, but requiring Qwest to add
electronics to dark fiber constitutes a requirenent to
construct or build.

AT&T:

i Qvest  must  build network elenents for CLECs (except
interoffice facilities) under the sanme terns and conditions
that the ILEC would build facilities for itself.

i Requiring Qmest to |light unused dark fiber and make it
available as dedicated transport Is a reasonable
nodi ficati on under the FCC s requirenents.

Wor | dCom

If Qmest determines that it will not construct a facility
based upon an individual financial assessnent, the SGAT
shoul d provide the CLEC with the opportunity to chall enge
this deci sion.



ii. WorldCom does not address the second issue.

Staff:

i Qnest does not have an affirmative duty to build in all
i nstances, although it is obligated to assess whether to
build a UNE for a requesting CLEC as it would when
assessing whether to build for itself.

ii. Qwest must |ight unused dark fiber when the dark fiber
al ready has existing electronics attached to it. Requiring

Qnvest to add electronics to dark fiber, however, results in
an i nmperm ssible “build” situation.

Concl usi ons:

i Qnest shoul d be required to assess whether it should build
UNEs in the sanme manner that it normally builds them for
itself.

ii. Qwest is not required to attach electronics to dark fiber.

This does not constitute a nodification of Qwest’s
facilities.

Di scussi on:

a. Construction of UNEs

(1) The Commi ssion has previously addressed this
issue.® The parties have submtted conpeting interpretations of
the Local Conpetition Order and the UNE Renmand Oder, as well as
the Eighth Circuit’s opinion in lowa Uilities Board v. FCC. ®
AT&T and Worl dCom correctly point out that lowa Utilities Board

deci sion invalidated FCC rules that would have required ILECs to

5 In the Mtter of the Petition of |1CG Telecom Goup, Inc., for
Arbitration of an Interconnection Agreement with U S Wst Comrunications,
Inc., Pursuant to 8§ 252(B) of the Tel econmunications Act of 1996, Docket No.
00B-103T, Initial Comm ssion Decision (Miiled Aug. 1, 2000) at pgs. 37-38.

6 120 F.3d 753 (8th Cir. 1997).



provi de superior network el enents when requested. However, the
Eighth Circuit’'s rationale was based upon the prem se that
section 251(c)(3) requires unbundl ed access only to an i ncunbent
LEC s existing network.’” AT&T has al so argued that because |LECs
have an obligation to maintain, repair, or replace unbundl ed
networ k el ements under the Local Conpetition Order, they should
al so have the obligation to build UNEs because this would be
“essentially the sanme thing.”® There is a fundanental difference
between repairing or replacing that which you are legally
obligated to provide in the first place and building that which
you are not legally obligated to provide at all.

(2) The Ei ght h Circuit enphasi zed t hat
nondi scrim natory access to unbundl ed el enents does not lead to
the conclusion that “incunbent LECs cater to every desire of
every requesting carrier.” Qvest, simply put, is not a UNE
construction conpany for CLECs. Qeest should not be required in
all instances to expend the resources in time and manpower, at
an opportunity cost to itself, to build new facilities for
conpetitors who have the option of constructing those facilities
at conparabl e costs.

(3) AT&T's argunent that the UNE Remand Order

71d. at 813.
8 AT&T Brief at 9.



requires ILECs to construct facilities by negative inplication
is disingenuous.?® The FCC has never expressly inposed
construction requirenents in all circunstances on |LECs. One
woul d surm se that the Comm ssion would have directly inposed
this potentially burdensonme responsibility on [ILECs in
unequi vocal terns.

(4) 47 C.F.R. 8§ 313(b) requires Qwest to provision
network elenments to CLECs on ternms and conditions under which
the | LEC provides such elenents to itself. | adopt the spirit
of Staff’s recomendation and order that Qwmest revise SGAT
section 9.19 to include the sentence: “Qnest will assess whet her
to build for CLEC in the same manner that it assesses whether to
build for itself.” This language will sufficiently address
situations where Qwest rejects a request to build and then

constructs the sane facilities for its own customers.

° Inplementation of the Local Conpetition Provisions of t he
Tel ecomruni cati ons Act of 1996, Third Report and Order, CC Docket No. 96-98,
FCC 99-238 (Rel. Nov. 5, 1999)(hereinafter UNE Remand Order) at § 324. “In

the Local Conpetition First Report and Oder, the Commission linmted an
i ncunbent LEC s transport unbundling obligation to existing facilities, and
did not require incunbent LECs to construct facilities to nmeet a requesting
carrier’s where the incunbent LEC has not deployed transport facilities for
its own use.” Id.

0 of course, even this requirement likely inhibits Quest from buil ding
facilities for itself, in the marginal case, particularly because of the
opportunity cost of building out facilities for TELRIC reconpense, as opposed
to other alternatives. The FCC no doubt was aware of this marginal
di si ncentive, and bel i eved ot her unnaned policy obj ectives shoul d
predom nate.

10



b. Li ghti ng Unused Dark Fi ber

(1) The FCC has included dark fiber in the definition
of dedicated transport.? Dark fiber does not have el ectronics
on either end of the dark fiber segnment to energize it to
transmt a tel ecomunications service.? The FCC has al so found
that dark fiber is “easily called into service” by the incunbent
carrier,® but has also indirectly indicated that a carrier
|l easing the fiber is expected to put its own electronics and
signals on the fiber.* The FCC has also stated that |ILECs nust
make reasonabl e nodifications to provide access to UNEs. '

(2) As an initial matter, the FCC s discussion of
networ k nodi fications took place within the | arger discussion of
the definition of technical feasibility for interconnection and
access to unbundl ed network elenments. The FCC concl uded “t hat
the obligation inposed by sections 251(c)(2) and 251(c)(3)
i ncl ude nodifications to incunbent LEC facilities to the extent
necessary to accommodate interconnection or access to network

el ements.” 16

11 UNE Remand Order at f 324.
12 14d.
B d.

¥ 1d. at n.292 (quoting definition of dark fiber in Newton s Tel ecom
Dictionary, 14" ed.).

15 Local Conpetition Order at T 198.
16 d.

11



(3) Here, the wunbundled network elenent is dark
fiber, not lit fiber. It is a subtle, yet critical distinction
| agree with Qwmest that the addition of electronics to dark
fi ber means that dark fiber is no |longer being offered.® This
goes beyond a nere nodification to provide access to an
unbundl ed el ement. In essence, the addition of electronics to
unlit fiber constitutes the construction of a new, “functional”
dedi cated transport facility, which is plainly prohibited by the
UNE Remand Order. Additionally, Staff has found that adding
el ectronics at the term nation | ocations of dark fiber can be a
time consum ng and expensive process.?® Therefore, AT&T s
argument falls outside the scope of the FCC s requirenment for
nodi fications to LEC facilities. Just as there is no obligation
upon Qnest to build dark fiber in the first instance, there is
no obligation to add electronics to the segnent once it is
built.

(4) Qwest has agreed that it will nake dark fiber
avail able to CLEGCs. CLECs can attach the electronics at a
conparabl e cost. CLECs may al so ask Qwnest to attach el ectronics

under SGAT section 9.19, but Qwest is not required to do so.

17 Qnest Comments on Staff Report 4A at 5.
8 staff Report at T 30.

12



C. EEL-1: Connecti on of Enhanced Extended Links to
Tariffed Services (SGAT § 9.23.3.7.2.7)
| SSUE:

VWhet her Qamest nust provision an EEL conbination (a
conbination of loop and transport elenments) or convert
Private Line/ Special Access to an EEL if Qmest records
indicate that service “will be connected directly to a
tariffed service.”

Party Positions:

ggst .

The FCC has clearly prohibited the connection of EELS with
any tariffed services.

Wor | dCom

Qvest should commingle UNE conmbinations with tariffed
services if the CLEC pays retail rates for special access
circuits. Thi s nerely presents Qunest with an
adm nistrative issue that mrrors the requirenments that
Qnest nust satisfy in sorting traffic for other types of
circuits.

St af f

The FCC s prohibition on conm ngled traffic does not extend
to tariffed services in general. The SGAT should be
nmodi fied to specify that EELs will be provisioned when they
will be directly or indirectly connected to | ocal exchange
tariffed services.

Concl usi on:

Qvest may prohibit the commngling of EELs and Private
Li ne- Speci al Access with tariffed special access services.

13



Di scussi on:

(1) In the FCC s Supplenental Order Clarification,
the Comm ssion |isted three |ocal use categories and included
the caveat that “[t]his option does not allow |oop-transport
conbi nations to be connected to the incunbent LEC s tariffed
services.”® The Conm ssion subsequently qualified what it meant
by “tariffed services” in the Supplenental Order Clarification:

We further reject the suggestion that we elimnate the
prohi bition on “conm ngling” (i.e. conbining | oops or | oop-
transport conmbi nations wth tariffed special access
services) in the |local usage options described above .

We are not persuaded that renoving this prohibition would
not lead to the use of unbundl ed network el enents by | XCs
solely or primarily to bypass special access services.?®
(enmphasi s added) .

(2) The FCC s tenporary prohibition and policy basis
is straightforward. Qnest’s SGAT section 9.23.3.7.2.7 nust
reflect that EELs or Private Line/ Special Access will not be
provisioned if these services will be “connected directly to a

tariffed special access service.” (enphasis added). This is the
only clarification that Qvest must nmake in order to conply with

the FCC mandate. |If a CLECis willing to pay retail rates for

¥ Inplenentation of the Local Conpetition Provisions of t he

Tel ecomruni cati ons Act of 1996, CC Docket No. 96-98, Supplenental Order and
Clarification, FCC 00-183 (Rel. June 2, 2000)(hereinafter Supplenental Order
Clarification), at T 22.

20 |d. at T 28. See also Comments Sought on the Use of Unbundled
Network Elements to Provide Exchange Access Services, CC Docket No. 96-98,
Public Notice (Rel. Jan. 24, 2001)(hereinafter Public Notice).

14



speci al access services, they may independently negotiate with

Qvest or await the FCC s inpending decision on this issue.

D. EEL-5: Termi nation of Liability Assessnents
(“TLAsS") (SGAT § 9.23.3.12)

| SSUE:

Whet her TLAs in pre-existing pricing agreenents should be
wai ved.

Party Positions:

g@st .

TLAs were incorporated into discounted pricing plan
agreenents for special access circuits or private |ines,
and CLECs should not be allowed to avoid their contractua
obl i gati ons. This is not an appropriate issue for the
8§ 271 proceedings.

AT&T:

The Comm ssion should waive TLAs for private |ine/special
access circuits that qualify as EELSs. Qvest did not
provide these conmbinations to CLECs until the Suprene
Court’s holding in lowa Utilities Board.

Staff:

Qnest can require CLECs to pay TLAs. It was reasonable for
Qnvest to believe that it had no obligation to provide EELs
until the Supreme Court decision in lowa Utilities Board.
There is no evidence on the record that CLECs were unabl e
to negotiate the terns of the agreenments containing TLAs.

Concl usi on:

The Col orado 8 271 proceeding is not the appropriate forum
for resolution of this issue.

15



Di scussi on:

(1) In the SWBT Texas Order, the FCC enphasized t hat
a 271 application is not “an appropriate forum to consider
instituting a ‘fresh look’ policy (to provide an opportunity for
retail and whol esal e custoners to exit without penalty |ong term
contracts that the carriers have voluntarily entered into with
SWBT) . " 2

(2) The issue raised by AT&T with regard to TLAs
collides with this directive. | decline to scrutinize the
record in an attenpt to determ ne whether Qwest did or did not
provide | oop and | oop/transport conbinations until “long after
the FCC had identified its obligation to do so” in the Local
Conpetition Order.? |If this is indeed the case, AT&T and ot her
CLECs have had an anple anount of time to challenge these
practi ces. I nstead, the parties voluntarily contracted for
private line or special access rates in consideration for a
reduced price from Qunest.

(3) The |language that Qwest agreed to in SGAT

§ 9.23.3.12 will receive a favorable § 271 recommendati on. &

2l In the Matter of the Application of SBC Communications, et al.,

Pursuant to Section 271 of the Tel econmunications Act of 1996 to Provide In-
Regi on, InterLATA Services in Texas, Mnorandum Opinion and Order, June 30,
2000, FCC 00-238, at T 433.

22 AT&T Brief at 51.

23 Qnest Brief at 13.

16



E. EEL- 6: Wi ver of Use Restrictions for Unconverted
Circuits

| SSUE:

Whet her CLECs may connect special access/private |ines that
woul d qualify as EELsS to UNEs.

Party Positions:

Qwnest :
This issue addresses TLAs again. TLAs are not an

appropriate issue for 8 271 cases. The issue of TLAs on
speci al access conversions is currently before the FCC.

AT&T:

Qvest cannot prohibit a CLEC from connecting UNEs to
special access/private line circuits where the CLEC was
unabl e to order the special access/private line circuits as

UNEs.

Staff:
Qvest rmust allow CLECs to connect UNEs to specia
access/private line <circuits that qualify as EELs in
situations where the CLECs were unable to purchase such
circuits as UNEs, wuntil the initial term of the Iline

agreement expires.

Concl usi on:

The Col orado 8 271 proceeding is not the appropriate forum
for resolution of this issue.

Di scussi on:

(1) Requesting carriers can convert speci al
access/private line circuits to EELs if they neet the FCC s

| ocal use restrictions. In Issue EEL-5, supra, | declined to

17



address whet her Qwest belatedly permtted CLECs to order UNE-Cs
and wai ve the TLA provisions. Such an issue is beyond the scope
of the 8§ 271 application process. This is another attenpt by
AT&T to circunvent its contractual obligations. This issue is

simlarly not germane to this proceeding.

F. EEL-7: Waiver of Local Use Restrictions When Quest
Refuses to Build
| SSUE:

Whien Qmest refuses to build a UNE, and a CLEC then orders a
tariffed service at retail rates, do the conm ngling
restrictions apply?

Party Positions:

Qnest :

If Qwest agrees to build facilities under SGAT section
9.19, then the facility is a UNE or a conbi nati on of UNEs.
Facilities purchased out of special access tariffs cannot
be conbi ned wi th UNEs.

AT&T (Wbrl dCom concurring):

If CLECs nmust pay retail rates for tariffed services and
wi shes to, for exanple, use the sanme multiplexer for the
tariffed services as it does for UNE | oops, CLECs will be
forced to pay for additional nmultiplexing and transport
costs if the commingling restrictions are appli ed.

Staff:
Qnest is not required to construct UNEs, although CLECs may

make a request under SGAT section 9.19. A tariffed service
purchased at retail cannot be conbined with an EEL.

18



Concl usi on:

VWhere Qwest agrees to construct UNEs the comm ngling
restrictions will not apply.

Di scussi on:

(1) The scenario presented by AT&T arises, in part,
fromthe | aw of unintended consequences. As an initial matter,
| suspect that the FCC will dispense with this and the other
i ssues surrounding the commngling prohibition in the near
future. In the nmeantime, and as addressed in |Issue CL2-15,
supra, Qwest nust assess whether to build a UNE for a CLEC in
the same manner that it would assess building for itself.
Al t hough Qmest is not required to build in all instances, this
resolution should mtigate the CLEC s concerns.? Qherw se, the
comm ngling restrictions would apply if a CLEC opted to purchase

tariffed special access services.?®

24 «“[1]f the Conmission concludes that Quvest has no obligation to build

UNEs, it is inperative that the SGAT contain |anguage that nakes clear that
the sane assessment to build will be used for both Qwest’s end user customers
and CLECs wunder section 9.19.” AT&T and WorldComis Joint Coments on
Conmi ssion Staff’s Report on Volune |VA Inpasse |ssues at 7.

2 O course, the scenario presented by AT&T in its brief of this issue
ignores the possibility that CLECs can avoid the commingling restrictions by
building DS1 Iloops or other facilities that mght otherwise constitute
tariffed special access services.

19



G UNE- C-4(b): Finished Services (SGAT 88 9.1.5, 9.6.2.1,
9.23.1.2.2)

| SSUES:

Whet her the FCC has prohibited comm ngling between tariffed
special access services and all UNEs, or whether the
prohibition is |imted to Jloop and |oop-transport
conbi nati ons.

s the SGAT prohibition against directly connecting UNE
conbi nations to finished services proper?

Party Positions:

Quest :

AT&T

The FCC is «currently addressing whether UNEs may be
combined with tariffed services. In the nmeantinme, the
conm ngling prohibition covers all UNEs.

Requiring collocation maintains the distinction between
UNEs and end-to-end finished services.

(Wor |l dCom concurring):

The comm ngling prohibition is limted to |oop and | oop-
transport conbi nati ons connected to special access
servi ces.

The SGAT should be anmended to remove any prohibition on
connecting UNEs to finished services, except where
expressly prohibited by the FCC.

Staff:

The FCC has only prohibited the connection between a | oop-
transport conmbination and an ILEC s tariffed services.

Qvest’s collocation requirenment for UNEs connected to
finished services unnecessarily inpedes the ability of
CLECs to conpete. The SGAT should be nmodified to state
that UNEs can be directly connected to finished services
unl ess the FCC has expressly prohibited it.
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Concl usi ons:

i The comm ngling prohibition applies to | oop and | oop-
transport conbi nati ons.

ii. The SGAT should be anended in order to account for
future nodifications of existing rules.

Di scussi on:

(1) The nost reasonable interpretation of conmm ngling
in the Supplenental Order Clarification and the Comm ssion’s
subsequent Public Notice is that commngling is forbidden
between |oop and |oop-transport conbinations and tariffed
speci al access services. Al t hough the FCC has enployed a
varying use of the term “comm ngling,” in paragraph 28 of the
Suppl enmental Order Clarification, the FCC specifically states
t hat | oops and EELs (| oop-transport conbi nations) are included
in the prohibition against comm ngling. The FCC enphasi zed that
t he purpose of this tenporary prohibition was to avoid the “use
of unbundl ed network elenents by |IXCs solely or primarily to
bypass special access services.”

(2) The Public Notice also specifically seeks comrent
on whether circuits may remain connected to existing access
service circuits “if a requesting carrier converts special
access circuits to conbi nations of unbundl ed network el enents.”?2

The Conmmi ssion then explicitly asks whether “incunmbent LECs

26 public Notice at 3.
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[ shoul d] be required to comm ngle unbundled |oops and | oop-
transport conbi nations for conpetitive carriers if they do so in
their own networks.”? Because a narrow construction of the
tenporary prohibition is required since “it is not clear that
the 1996 Act permts any restrictions to be placed on the use of
unbundl ed network elenents,”® | cannot subscribe to Qwest’s
assertion that the comm ngling prohibition extends to all UNEs.

(3) Although existing rules currently prohibit the
connection of UNEs to the finished services that Qwest currently
lists in section 4.23 of the SGAT, #® the SGAT shoul d refl ect that
UNEs can be directly connected to finished services, unless it
is expressly prohibited by existing rules. Thi s additional
| anguage w |l enconpass any possible changes that are nade to
the “existing rules” by the FCC in the imedi ate future or what
constitutes a “finished service” by Quest.

(4) Upon the nodification of the SGAT in accordance
with the foregoing discussion, SGAT sections 9.6.2.1 and
9.23.1.2.2 will receive a favorable 8 271 reconmendati on. SGAT

section 9.1.5 is acceptable as it relates to this issue.

271 d.

2 In the Matter of Inplementation of the Local Conpetition Provisions
of the Telecomunications Act of 1996, CC-Docket No. 96-98, Supplenental
Order (Rel. Nov. 24, 1999), at 3.

2 This includes voice messaging, DSL, access services, private lines,
retail services, and resold services. As such, Qmest’'s inposition of
collocation requirements for these services is acceptable.
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H. UNE- P- 16: Rates for Lines in Density Zone 1 of the Top
50 Metropolitan Statistical Areas (“MSAs”)

| SSUE:

Shoul d unbundled |ocal switching in Density Zone 1 for
subscri bers subject to the “four line or nore” exenption be
priced on a market or TELRI C basis?

Party Positions:

Q@St .

Lar ge busi nesses should not be allowed to order three |ines
at TELRIC rates and their fourth |ines and above at market -
based rat es. Unbundl ed rates should be avail able for the
mass narket, which the FCC has determ ned to be end-users
with three lines or |ess.

Unaddressed by the other parties

Staff:
In Density Zone 1, increased revenue potential allows CLECs
to counter |LEC econom es of scale and effectively compete.

Col orado has previously drawn simlar |ines where advanced
features are offered to custoners with five or nore |lines.

Concl usi on:

Unbundl ed switching in Density Zone 1 for subscribers with
four or nore lines should be priced on a narket basis.

Di scussi on:
(1) The FCC has found that requesting carriers are not
i npai red wi thout access to unbundled sw tching when they serve

custoners with four or nore lines in Density Zone 1 of a top 50
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MSA and the |ILEC has provided access to an EEL.3*° | agree with
Staff and the FCC that in density zone 1 the increased demand
and enhanced revenue opportunities associated with high-density
areas make it possible for requesting carriers to make use of
sel f-provisioned swtching facilities, and effectively conpete.
Therefore, when a subscriber has three Iines or |ess, unbundl ed
| ocal switching at TELRIC rates shall apply. However, Qaest may
charge nmarket-based rates for each |line when a subscriber has

four lines or nore.

I'11. ACCESS TO UNBUNDLED LOCAL TRANSPORT

A. TR-2: Distinction between UDIT and EUDI T ( SGAT
§ 9.6.1.1)

| ssue:

Whet her Qmest’s distinction between the distance-sensitive
rate for unbundl ed dedicated interoffice transport (“UDI T")
and a flat rate for extended unbundl ed dedi cated transport
(“EUDI T") is perm ssible.

Party Positions:

Q@St .

The distinction between UDIT and EUDIT is sinply one of
price. By delineating the unbundled transport between the
Qvest serving wire center and the CLEC central office as
EUDI T, this segnent of dedicated transport has historically
been recovered as a non-distance-sensitive rate el enent.

30 UNE Remand Order at T 278.
3L 1d. at T 299.
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All other interoffice transport has typically been cost
nodel ed and rated on a fixed and per mle basis.

AT&T:

The FCC has identified dedicated transport as a network
el ement, and Qwmest’s distinction between UDIT and EUDI T
works to the detrinment of CLECs. The entire dedicated
transport link should be based on a distance sensitive
flat rate charge. |In addition, Qwmest should be required to
provide the electronics on dedicated transport term nating
at a CLEC wire center.

Wor | dCom

Because UDIT is an unbundled network elenent, CLECs are
permtted to use it without the restrictions inposed by
Qnest’ s disaggregation of UDIT into separate subparts.
Thi s unnecessarily inposes additional costs on CLECs.

Covad:

The UDIT/EUDIT distinction is unwarranted as a matter of
principle and as a matter of |law. Because Qmest refuses to
allow CLECs to co-locate all of their equipnent in a
central office, there is an additional transni ssion |eg
required to connect CLECs to their own and Qwest’s
net wor ks.

Staff:

Qvest shoul d have the opportunity to prove its need for the
UDI T/EUDI T distinction and corresponding cost and rate
structures in the pricing docket.

Concl usi on:

Rates for dedicated transport should reflect their true
costs. The UDIT/EUDIT distinction in the SGAT nust be
el i m nat ed. Qvest is not required to provide the
el ectronics on the CLECs end of dedicated transport.
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Di scussi on:

(1) Section 9.6.1.1 of the SGAT describes two rates
for dedicated transport. UDIT provides a CLEC with a network
el ement of a single transm ssion path between Qnest end offi ces,
serving wire centers or tandem switches in the sane LATA and
state. EUDIT provides a CLEC with a bandw dth-specific
transm ssion path between the Qwest serving wire center and the
CLEC s wire center or an interexchange carrier’s POP |ocated
within the sane Qnmest serving wire center area.

(2) It is unnecessary to defer this issue to the cost
docket . The FCC has categorized dedicated transport as an
unbundl ed network elenment. In the pricing of network el ements,
| LECs “must recover costs in a manner that reflects the way they
are incurred.”® This is interpreted as a blanket rule. The
averaged rate inposed by Qwvest for EUDIT is a discrimnatory
restriction that has no place in the pricing scheme the FCC has
mandat ed for network el enents. The disincentives created by
such a schene (e.g., effectively barring CLECs from buil ding
facilities to a neet-point between wire centers)® serve as an
addi tional reason to strike the UDI T/EUDI T distinction in the

SGAT. In elimnating the EUDI T product, Qwest nust al so nake

32 Local Conpetition Oder at 9§ 440.
33 See AT&T Brief at 38.
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any additional changes to the SGAT in conformance with this
order, including rate changes, ordering changes and interval
changes.

(3) For the reasons stated in issue CL2-15, UNE-C 19,
supra, Qmest is not required to add the el ectronics on dedi cated

transport termnating at a CLEC wire center. 3

B. TR-16: Qnest Affiliates Subject to 88 251 and 252
(SGAT § 9.7.1)

| SSUE:

Whet her all of Qwmest Corporation’s affiliates are obligated
to conply with the unbundling obligations of Sections 251
and 252 of the Tel ecommuni cati ons Act of 1996.

Party Positions:

Qnest :

Qvest Communi cations International (QCI) is a holding
conpany for Qwest Corporation (QC), the successor to US
West and provider of |ocal exchange services, and Quest
Commruni cati ons Corporation (QCC), the successor to the pre-
merger Qmest and provider of non-local exchange services.
Section 251 does not extend to QCC as it is not a successor

3 AT&T argues that it should not be required to self-provision
el ectroni cs because the FCC has indicated that it is infeasible to do so.
See AT&T Brief at 40. However, the |anguage in the UNE Remand Order does not
lead to such a categorical conclusion: “In the Local Competition First Report
and Order, the Conmi ssion concluded that a requesting carrier would incur
‘“much higher costs’ if it ‘had to construct all of its own facilities’ to
match the scope of an incunbent LEC s interoffice transport network.”
(enphasi s added). UNE Remand Order at ¢ 355. “Requiring carriers to self-
provision, or acquire from third-party vendors, extensive interoffice
transmi ssion facilities materially increases the costs of narket entry or of
expandi ng service, delays broad-based entry, and linmts the scope and quality
of the conpetitor’s service offerings.” (enmphasis added) Id. at § 332.
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and assign of US West. Therefore, QCC need not provide
unbundl ed access to its dark fiber.

AT&T (Covad concurring):

Qnest nust unbundl e the dark fiber owned by the conpanies
affiliated with Qwmest because they are “successors and
assigns” of US West and, therefore, |ILECs under 8 251(h).
O herwise QClI will be able to “sideslip” § 251 requirenents
by offering inpermssible telecommunications service
t hrough the affiliates.

Staff:

QCC and its predecessors do not provide |ocal exchange
servi ce or exchange access in Colorado. Therefore, QCCis
not an I LEC for the purposes of 8 251. As aresult, QCCis
not required to unbundle its in-region facilities, as |ong
as those facilities have been used only for long distance
and data services. On a going forward basis, anytinme QC
has rights in or access to an inventory of unbundled fiber
in a route (within a sheath), that dark fiber nust be
unbundl ed for CLEC access. Qwest should file nodified SGAT
| anguage, upon which parties should be allowed to conment.

Concl usi on:
QCC is not obligated to offer unbundl ed access to its dark

fiber. However, QC nust offer unbundled access to any dark
fiber over which it has a unique right to access.

Di scussi on:

(1) Before unbundled access to QCC s dark fiber is
requi red, QCC nust be a successor or assign of US West.® The
determ nation as to whether an affiliate is a successor or

assign is ultimtely fact-based, with a standard of “substanti al

% 47 U.S.C. § 251(h).
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continuity” between the two conpanies.®* In addition, the FCC
has suggested that whether the parties are attenpting to
circunvent the |ILEC obligations of 8§ 251(c) is a consideration.

(2) Despite the “synergies” justifying the Qwmest/US
West nmerger, it is not necessarily the case that those synergies
exi st between the current QCC and US West. Furt hernmore, no
evi dence suggests that QCC is attenmpting to circumvent |LEC
obligations. |In fact, Qwmest’s apparent desire to achieve § 271
approval suggests its desire to fulfill its ILEC obligations
rather than circunvent them

(3) Therefore, QCC is not obligated to unbundle its
dark fiber facilities. However, QC is obligated to unbundle any
dark fiber facilities (on an individual facility basis) that it
has any access rights to, other than those access rights equally
available to any other CLEC. The test is based on the nature of
QC s access rights rather than the form and the standard is the
“necessary and inpair” standard from 8§ 251(d)(2).%¥

(4) Qwest’s current SGAT |anguage with regard to

| npasse Issue TR-16 is acceptable for 8 271 purposes.

% In Re Applications of Ameritech Corp. and SBC Conmmunications, |nc
for the Consent to Transfer Control of Corporations Holding Comm ssion
Li censes and Lines Pursuant to Sections 214 and 310(d) of the Conmunications
Act and Parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s Rules,
Menmor andum Opi nion and Order, CC Docket No. 98-141, FCC 99-279 (Released
October 8, 1999), at | 454.

37 See AT&T Corp. v. lowa Utilities Board, 525 U.S. 366, 387-390 (1999).
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C. FOR-1: Trunk Utilization Forecasting Process (SGAT
8§ 7.2.2.8.4, 7.2.2.8.6.1)

| SSUES:

Whet her Qnest’ s seven- nont h i nterval to provi de
i nterconnection to trunk capacity is excessive.

Whet her Qwest’s forecast requirenment that CLECs nust
account for any changes in demand in future forecasts is
overly burdensome or anti-conpetitive.

Party Positions:

Quest : #

The |l ead-tinme for provisioning is necessary because of the
time required to order equi pment from vendors, the inpact
of weather conditions, and the difficulty of placing
el ectroni cs and cabl e.

Wor | dCont

Six nmonths for provisioning is an unreasonabl e amount of
time. Qwest can provision a trunk in one nonth. The six-
month lead tinme forces CLECs to overestinmate their needs.

The requirenent for changes in demand from the prior
f or ecast rat her t han t he t ot al f or ecast nunber
unnecessarily conplicates the forecast calculations and
adds manual steps to the process.

Staff:

The seven-nonth tinme frame is reasonabl e but nmay be subject
to future revision via the Performnce Assurance Pl an.

2001.

2001.

%8 See Suppl enental Rebuttal Affidavit of Thomas R Freeberg, January 9,

% sSee Prefiled Supplenental Testinmony of Thomas T. Priday, March 2,
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ii. The calculation of demand requirenents is an internal
busi ness decision of the ILEC. As long as Qwest requires
the same forecasting format of all carriers, under 47
US C 8 251(c)(2)(C), the requirenment is not overly
burdensone or anti-conpetitive.

Concl usi ons:
i The forthcom ng nodifications to Qwmest’s SGAT under

| npasse |Issue 1-114 and the interval provisions in the PAP
should sufficiently address provisioning intervals.

ii. Qwest should require forecasting on a total trunk
basis in order to reduce the burden on CLECs.

Di scussi on:

(1) SGAT section 7.2.2.8.4 requires that CLECs
provide trunk utilization forecasts on a sem -annual basis.?*
After Qnest receives a forecast, it has seven nonths to provide
the capacity. CLECs cannot change their forecasts after they
are submtted. | nstead, they nust account for any changes in
demand in future sem -annual forecasts.

(2) This issue is related to Inpasse Issue 1-114 from
Wor kshop 2. There, | concluded that Qwaest mght collect
deposits from a CLEC when that CLEC s trunk forecasts
necessitate construction of new facilities. However, Qwest
cannot require a deposit for interconnection provisioning until
the parties have established contractual liability. | also

concl uded that Qwest should nodify its SGAT to reflect different

4 At the tinme of the Staff Report, this section required forecasts on a
quarterly basis. Qnest’s SGAT Third Revision, submtted on June 29, 2001,
reflects the change to a sem -annual basis.

31



types of offerings, both forecasted and unforecasted, wth
deposit requirenents to be decided in the costing docket, No.
99A-577T. This resolution, in conbination with the perfornmance
intervals in the PAP, tries to balance the interests of the
parti es.

(3) Wth regard to Qnest’s standard process for LIS
trunking forecasts, | do not agree with Staff’s assessnent that

it is an internal business decision by Qwest that does not

burden conpetitors. Before there is a “nmeeting of the m nds”
(e.g., the offer and acceptance of a deposit) | have previously
i ndicated that forecasting is a generally neaningless
undert aki ng. The record suggests that CLECs nust devote an

i nordi nate anount of tine and effort in a demand process that is
| ess than accurate. In order to mnimze this burden, Qwest
should only require total trunks to track forecasting in |ieu of
forcing CLECs to furnish net growth figures.

(4) In order to receive a favorable § 271
recomendati on, Qmest nust nodify its SGAT in accordance with

t he deci si on above.

32



V. ACCESS TO UNBUNDLED LOCAL SW TCHI NG

A SW5: Availability of Advanced Intelligence Network
(“AIN") Service Software

| ssue:

Whet her Qwest should be required to provide unbundl ed
access to AIN features.

Party Positions:

Qnest :

Qvest makes the AIN platform Service Creation Environnment
(“SCE”), Service Managenent System and testing equi pnent
avai l able to CLECs. However, the FCC does not require the
resulting proprietary AIN products to be unbundl ed.

AT&T:

The FCC erred in determ ning that AIN service software net
the criteria for a proprietary el ement, and the Comm ssion
di sregarded its own standards for determ ning whether a
network el enment is necessary.

Staff:

Qvest’s AIN features are proprietary in nature. CLECs
woul d not be prevented from offering their own AIN-based
features and, therefore, these features are not “necessary”
under the 1996 Act. It appears that the FCC conducted an
analysis consistent with its own standards. The FCC s
exceptions to the necessary standard are inapplicable here.

Concl usi on:

Qvest is not required to provide unbundl ed access to its
proprietary AIN service software. CLECs are not precluded
from devel opi ng conpetitive software solutions using AIN
pl atforms and architecture. The goals of the 1996 Act are
furthered, not hindered, through the developnent of
conpetitive AIN features.
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Di scussi on:

(1) The FCC has already considered this issue.* The
UNE Remand Order raises a presunption that the Qvest AIN service
sof tware should not be unbundl ed. However, because states may
requi re additional unbundling under certain conditions, | have
the responsibility to consider this issue on the nmerits.#

(2) The FCC enployed what is essentially a “three-
step” analysis to determ ne whether AIN services should be
unbundled in the UNE Remand Order. First, it determ ned that
that AIN services are proprietary, and therefore nust be
considered wunder the ‘necessary’ standard. Second, the
Comm ssi on decided that AIN services did not neet the standard
of being “necessary” as defined by the UNE Remand Order. Third,
the FCC did not find that additional circunstances exist, in
lieu of the “necessary” standard, in providing the basis for an

unbundl i ng recomrendati on.

41 «“We agree with Ameritech that unbundling AIN service software such as
‘Privacy Manager’ is not ‘necessary’ within the meaning of the standard in
section 251(d)(2)(A). In particular, a requesting carrier does not need to
use an incunbent LEC s AIN service software to design, test, and inplenent a
simlar service of its own. Because we are unbundling the incunbent LEC s
Al N dat abases, SCE, SMs and STPs, requesting carriers that provision their
own switches or purchase unbundled switching fromthe incunmbent will be able
to use these databases to create their own AIN software solutions to provide
services simlar to Ameritech’s ‘Privacy Manager.’ They therefore would not
be precluded from providing service wthout access to it. Thus, we agree
with Anmeritech and BellSouth that AIN service software should not be
unbundl ed.” UNE Remand Order at § 419.

42 1d. at 7 153.
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(3) The record establishes that Qwmest’s AIN service
software 1is proprietary. Qnvest has asserted that it has
i nvested substantial resources to develop services that are
protected by patents (or pending patents), copyrights,
trademarks, or trade secrets. Although AT&T clains that Qunest’s
“Caller ID with Privacy+” appears to be simlar to Ameritech’s
“Privacy Manager” service, this does not nean that Qwest’'s
service software is not proprietary. AN service software
covers nore products that “Caller ID with Privacy+.” There is
sinply no evidence on the record to conclude ot herw se.

(4) Next, it nust be determ ned whether access to
Qnvest’s proprietary AIN features is “necessary” under section
251(d)(2) of the Act. The FCC has interpreted the “necessary”
standard as requiring the Comm ssion to consider whether, as a
practical, econom c, and operational matter, |ack of access to a
proprietary network elenment would preclude the requesting
carrier fromproviding the services it seeks to offer.* | agree
with Staff’s assessnent that CLECs would not be prevented from
of fering AlIN-based features. AT&T's clainms that witing or
purchasi ng software would be expensive and tine-consumng are
unavai ling because they prove too nuch. Obvi ously, the

devel opnent of proprietary services takes time and effort.

4 1d. at 11 44, 418.
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However, AT&T has not established that it would be precluded
from devel oping and offering the requested services on its own.

(5) Finally, Qmest’s AIN service software nust be
eval uated under the criteria set forth by the FCC for unbundling
features even if they are proprietary.* One exception can arise
where the ILEC has inplenmented only a mnor nodification to
qualify for proprietary treatnent. A second exception arises
where the proprietary service does not differentiate the ILEC s
services fromthe requesting carrier’s services. The third and
final exception asks whether l[ack of access to an el enent woul d
j eopardi ze the goals of the 1996 Act.

(6) As stated above, there has been no show ng that
Qnvest has not differentiated its services from those of a
requesting carrier, nor does the record suggest that Qwest has
made only minor nodifications to its AN software in order to
establish its proprietary rights. Whil e AT&T points out
simlarities between Qrvest’s and Aneritech’s “Privacy” services,
t he Comm ssi on St af f properly concluded that Qnest’ s
intell ectual property rights should not be nullified via a
general assertion that two AIN services are simlar.4

(7) Wth respect to the goals of the 1996 Act, it has

4 1d. at Y 37.
4% staff Report at 45.
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been shown above that CLECs would not be precluded from
devel oping their own AIN service software using the unbundl ed
conponents that Qmest provides. Indeed, the FCC has found that
unbundl ed access to AIN platforns and architecture will allow
requesting carriers “to devise innovative AIN services that w |
spur conpetition and benefit consunmers through greater choices
of tel ecommunications services.”* As Justice Breyer has noted,
“[i]ncreased sharing by itself does not automatically nmean
increased conpetition. It is in the un shared, not in the
shared, portions of the enterprise that neaningful conpetition
woul d |ikely enmerge.”#

(8) I fail to see how the goals of the 1996 Act would
be “jeopardized” wunder these pro-conpetitive circunstances.

Qnest’ s SGAT is acceptable on this issue for 8§ 271 purposes.

B. SW9: Unbundl ed Swi tchi ng when EELs are not Avail abl e
(SGAT § 9.11.2.5)

| ssue:

Whet her Qwest is inmproperly restricting CLEC access to
unbundl ed |l ocal switching in Density Zone 1 where EELs are
not avail abl e.

46 UNE Remand Order at T 417.

4 AT&T Corporation v. lowa Uilities Board, 525 U S. 366, 429, 119
S.Ct. 721, 754 (1999).
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Party Positions:

Qnest :

The FCC s unbundled switching exenption is not dependent
upon capacity availability for other services in inpacted
Qmest wire centers.

AT&T:
If an EEL is ordered by a CLEC and Qwest cannot provision
it, Qwest nust nmake the wunbundled sw tching elenent
available to the CLEC s custoner.

Wor | dCom
The ability of Qwmest to deny unbundl ed switching should be
conditioned upon Qwest’s ability to provide an EEL
connection to a CLEC. Lack of Qwmest capacity has been a
problemin the past and should not be allowed to result in
a situation in which conpetitors cannot serve an end-user
in high volune offices through UNE-P or EELS.

Staff:

There is no language in the UNE Remand Order that |ends
support to the notion that the FCC s rule is based upon
alternatives available to CLECs in the aggregate. The SGAT
does not recite the EEL requirenent. AT&T' s proposed
| anguage shoul d be adopt ed.

Concl usi on:

The unbundl i ng exenption i's predi cat ed upon the
avai lability of EELs. Under the plain neaning of the UNE
Remand Order the exenption does not apply if EELSs are not
avai |l abl e due to space or capacity |limtations.

Di scussi on:
(1) The FCC has concluded that conpetitors are not

i npai red without access to unbundled switching in Density Zone 1
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where EELs are avail able.* In sone situations, Qwest may not
have space or capacity availability ininteroffice facilities to
provide the transport capability for EELs. According to Qwest,
t he unbundl ed switching exenption is not dependent on whether a
particular CLEC has access to a desired transport elenent.?*
Qnest submits that the FCC s analysis is based upon alternatives
avai l able to CLECs in the aggregate.

(2) There is sinply no |language in the UNE Remand
Order that would conport with Qwmest’s interpretation of the
unbundl i ng exenption. The FCC stated that “carriers will not be
inpaired in their ability to serve custoners only when the EEL
is provided throughout density zone 1.7% If EELs are not
avai l able, then CLECs will not be able to aggregate |oops at
fewer | ocations, thereby increasing the cost of collocation and
swi tching capacity.

(3) | agree with the FCC that switch capacity,
di stance-sensitive transport <costs, and collocation costs
significantly inpair a requesting carrier.®

(4) Therefore, in order to receive a favorable

section 271 recomendation Qwest nust nodify SGAT section

% 1d. at 71 253 & 278.

9 Qnest Brief at 27.

50 UNE Remand Order at | 298 (enphasis added).
51 1d. at T 261.
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9.11.2.5.3 to be consistent with the FCC s unbundling exenption.
The | anguage proposed by AT&T and accepted by Staff clarifies
Qnest’s obligation and shoul d be added:
This exclusion will not apply in wire centers where
Qmvest has held orders for transmssion facilities

needed for EELs or where CLECs are unable to obtain
sufficient co-location space to term nate EELS.

C. SW 19: Determ nation of Unbundl ed Swi tching Cbligation
(SGAT 88 9.11.2.5, 9.11.2.5.6)

| SSUE:

In determining the applicability of the exception to
provi de unbundl ed | ocal sw tching, whether the custoner’s

access lines should be counted using custoner |ocations
rather than the sum of custoner |ocations in the wre
center.

Party Positions:

onest :
The FCC has been clear that the nunmber of Ilines is
satisfied if the end-user has “four or nore lines within
density zone 1.~ AT&T's request to erode the FCC s

exception and make the end user have four or nore |lines at
each geographic location within Density Zone 1 should be
rej ect ed.

AT&T:

“Four or nore |lines” should be counted for each location in
a wre center, rather than for the wire center as a whol e.
The SGAT is anbi guous regarding how |lines should actually
be counted, whether on a per-wire center or per-location
basis, and the FCC provides no clarity. As a practica

matter it will be easier to determne the |ine count on a
| ocati on basis.
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Staff:
Absent express |anguage to the contrary, the plain neaning
of the FCC s rule should apply. A location-based approach

will permt CLECs to circumvent the FCC s exception for
unbundl ed switching requirenents.

Concl usi on:
Access lines should be counted on a per-wire center basis.
Qnest’s interpretation of the FCC s unbundling exenption

conforms to the plain neaning of the rule and mnimzes
absurd results.

Di scussi on:

(1) SGAT section 9.11.2.5 states that “unbundl ed
| ocal switching does not constitute a UNE . . . when CLEC s end-
user custonmer to be served with unbundl ed | ocal sw tching has
four access lines or nore and the lines are located in density
zone 1 in specified MSAs.”

(2) The exception to the national unbundl i ng
requi renment was designed to be “an adm nistratively sinple
rule.”% The four-line [imt was an estimate by the FCC of the
nunber of |ines that separates the “nmass nmarket” (primarily
residential and small business services) from the nmedium and
| arge business market.% The FCC indicated that residential
custoners rarely have nore than two I|ines. It is even |ess

likely that a “mass market” end-user would have nore than a

2 1d. at T 276.
# 1d. at 11 290-298.
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total of four access lines in nultiple |ocations. However,
will digress and provide a brief hypothetical that serves to
illTustrate why AT&T' s proposal is a thinly-veiled attenpt to
avoi d the unbundling exenption. Under AT&T' s interpretation of
the rule, if an end-user that operates a “small chain” business
has three access |lines in three separate |ocations, the
unbundl i ng exenption would not apply. However, if one end-user
t hat operates a “nmedi um sized” business in a single |ocation has
five access |ines, the exenption would apply. Of course, the
smal | business end-user would have a total of nine access |lines
and the nmedium business owner five. Under Qnest’ s
interpretation of the rule, in both situations the unbundling
exenption would apply. To the disinterested observer, Qwest’s
interpretation is obviously nore reasonabl e.

(3) The FCC recognized that its rule, as is the case
with nost bright-line rules, would be both over-inclusive and
under-inclusive at the margins.®* Qwest’s interpretation fits
within the plain meaning of the FCC s rule.® It also mninzes
the absurd results that mght arise, as illustrated in the

foregoi ng di scussi on. While | recognize that the FCC |imted

% 1d. at T 294.

% “wWe find that, where incumbent LECs have provided nondiscrininatory,
cost-based access to conbinations of l|oop and transport unbundled network

elements . . . requesting carriers are not inpaired wthout access to
unbundl ed switching for end users with four or nmore lines within density zone
1inthe top 50 netropolitan statistical areas (MSAs).” Id. at  253.
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the exenption in order to encourage conpetition in the
residential and small business markets, it 1is ultimtely
irrel evant whether the access lines are counted on a per-wire
center or per-location basis in achieving this result.

(4) OQwest’s SGAT section 9.11.2.5 is acceptable.

V. CONCL USI ON

A. | take this opportunity to rem nd the parties of the
scope of this order. This docket is not adjudicatory, but
rather a special master/rul emaking hybrid. See Procedural

Order, Dec. R00-612-1 pgs. 11-15. The ultinmate authority over
this application lies with the FCC, not this Conm ssion.
Accordingly, this order does not have the traditional effect of
conpelling Qwest to take the ordered action. Rather, this order
is hortatory. If Qwest nakes the SGAT changes recomrended by
this decision, then | wll recomend that the Comm ssion verify
conpliance with the checklist items to the FCC.

B. Upon filing of appropriate nodifications to the SGAT,
| will find, through a subsequent order, that Qwest has conplied
with checklist itenms involving inpasse issues as they relate to
Vol unme | VA wor kshop issues. Such a finding of conpliance from
t he Col orado Conm ssion would |ead to a favorabl e reconmendati on

to the FCC under 47 U.S.C. § 271(d)(2)(B).
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C. Because this is not a final order, nor a proceeding
under t he Comm ssion’s organic act or t he Col or ado
Adm ni strative Procedure Act, see C R S. 88 40-2-101 et seq.
C.R S. 88 24-4-101 et seq., participants in this docket do not
have a right to file exceptions to this order or to ask for
rehearing, re-argunment or reconsideration. Li kewi se, this
decision will not ripen into, or otherw se becone, a final
deci sion of the Commi ssion subject to judicial review under the
comm ssion’s organic statute or Col orado | aw,

D. Nonet hel ess, should parties believe that | have
resol ved any inpasse issue based on a material m sunderstandi ng
of the law, the issue or the factual record, they should nove
for modification of this Volunme |IVA Inpasse |Issue Resol ution
Order within seven days of its mailing date.® Any necessary
response to a request to nodify this order will be due five days
after the notion to nodify.

E. Participants will be afforded an opportunity to argue
or reargue their respective positions about inpasse issues to
the full Comm ssion before the Comm ssion acts under 47 U S.C

§ 271(d)(2)(B).

5% let this footnote reenphasize that participants should not use this
procedure to seek nodification of the inpasse issue resolution to restate

their argunments, as is often done with RRR Rat her, any notion to nodify
this inpasse resolution order should be directed to the hopefully rare, but
theoretically possi bl e, i nstance wher e I have made a mat eri a

m sunder st andi ng of fact or of the dispute itself.
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F. Any recommendations of conpliance with a § 271
checklist item are subject to nodification by results of the
operational support system (“0SS’) test currently underway under
the auspices of the Qwest Regional Oversight Commttee.
Simlarly, actual commercial experience in Colorado will inform

the Comm ssion’s reconmendati ons.

VI. ORDER

A. It is Ordered That:

1. Commi ssion Staff Report Volunes |V and | VA along
with resolution of the inpasse issues above, and consensus
reached in workshop 1V establish Qwmest’s conpliance wth
checklist item5. The Hearing Conmm ssioner reconmends that the
Col orado Conmi ssion certify conpliance with the sane to the FCC.

2. Commi ssion Staff Report Volunes |V and | VA, al ong
with resolution of the inpasse issues above, and consensus
reached in workshop 1V establish Qwmest’s conmpliance wth
checklist item 6. The Hearing Comm ssioner recomrends that the

Col orado Commi ssion certify conpliance with the same to the FCC.
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B. This Order is effective immediately upon its Mil ed
Dat e.

THE PUBLI C UTI LI TI ES COW SSI ON
OF THE STATE OF COLORADO

Heari ng Commi ssi oner
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