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1 JUDGE SCHAER: Let's be on the record.

2 This is a hearing in Docket Nunmber UT-960659, which
3 is a conplaint brought by United and Inforned Citizen
4 Advocat es Network agai nst US West, now Qwest. Also
5 consolidated with this case is Docket Number

6 UT- 970257, which is a conplaint by General Tel ephone,
7 I ncor porated, now Verizon, against U& CAN, claining
8 that U& CAN has inproperly avoi ded payi ng access

9 charges when using | ong distance service on a GIE

10 net wor k.

11 This afternoon we are here for a status

12 conference to address any di scovery issues and to

13 attenpt to schedul e the renmi nder of the proceeding.
14 Today is February 21st, 2002, and we are in

15 Conf erence Room 1995, in the office of the Attorney
16 General in Seattle.

17 Notice of this hearing was provided in the
18 Si xth Suppl enental Order in this matter entered

19 Novenber 16th, 2002. Additional notice of this
20 heari ng and notice that the hearing site had been
21 changed from O ynpi a was provi ded on February 4th,
22 2002. We are set to convene at 1:30 this afternoon
23 but counsel for one of the parties has not arrived,
24 SO we are going to take a ten-mnute recess to give

25 hi m an opportunity to appear, and at that point we
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will go forward with the hearing. W are off the

record.

(Recess taken.)

JUDGE SCHAER: We're back on the record
after a brief recess. It's nowten mnutes to 2:00,

and we have waited to see if counsel for U& CAN, M.
Hol conb, is going to arrive and be present at the
heari ng, and he has not arrived at this point. |'m
Marjorie Schaer, and |I'mthe Administrative Law Judge
assigned to these proceedings. 1'd like to start by
t aki ng appearances, please, starting with counsel for
Qnest .

MR. SHERR: Good afternoon, Adam Sherr
i n-house counsel for Qwmest. M address and phone
nunber are previously of record.

JUDGE SCHAER: M. O Connel |

MR. O CONNELL: Tim O Connell, with the
Stoel Rives Law Firm attorney here for Verizon
Again, mnmy appearance is already in the record in this
case.

JUDGE SCHAER: Ms. Snmith.

M5. SMTH: Yes, this is Shannon Smith of
the Attorney Ceneral's office, representing
Commi ssion Staff, and I too have nmade an appear ance

on this record before.
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JUDCGE SCHAER: Thank you. Are there any
prelimnary matters to conme before us in this hearing
today? Hearing none, going forward, | would like to
get a report from counsel who are here as to where we
are in discovery and scheduling in this matter.

Again, I'll start with you, M. Sherr.

MR, SHERR:  Your Honor, |'d be happy to
defer to M. O Connell to describe the current status
of this, if that's okay with you.

JUDGE SCHAER: That's fine. Go ahead, M.
O Connel |

MR, O CONNELL: Thank you, Judge Sherr
After the |ast status conference in this case,

t hi nk actually contenporaneous with that status
conference, Qwest and Verizon had filed a notion for
the i ssuance of a subpoena, and we didn't proceed
further awaiting the ruling on that notion.

And Judge Schaer, we then received on
February 12, 2002, your comruni cation addressed to
the parties of record in this case, which responds to
t he subpoena and suggests that sone aspects of the
proposed subpoena that had acconpani ed our Novenber
noti on were i nappropriate and pointed the parties
towards the subpoena and deposition procedures

avai |l abl e under the APA
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And Judge Schaer, | think the report then
is that is about as nmuch as has happened. W would
like to discuss with you on the record sone questions
that arise out of that subpoena and your response in
your February 12 letter.

And then | think, when we get around to
scheduling -- well, if you don't m nd, Your Honor, it
m ght make sense to have that discussion about the
subpoena and where to go fromhere first before we
address schedul i ng.

JUDGE SCHAER: Okay. Did you have specific
questions of me, or --

MR. O CONNELL: I did.

JUDGE SCHAER: Go ahead, please

MR, O CONNELL: | was hoping that you could
clarify for us what aspects of the subpoena are not
appropriate for the Conmi ssion to adopt and serve, as
identified in your February 12 letter. To be
specific, if the concern is purely the procedura
i ssue that the way sone of these questions are
presented is not appropriate in a subpoena, that's
one aspect and we can cure that either through the
deposition procedures or the subpoena procedures in
t he APA.

But if there is a concern that sonme of the
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topics or the substance of the questions addressed in
the subpoena are in any way i nappropriate, | guess
we'd like to have that identified, because we frankly
do not want to go forward on sonething that the

Commi ssion thinks is substantively inappropriate for
us to be inquiring into.

JUDGE SCHAER: Well, let me describe
briefly my thought process involving this subpoena.
As | understand it, there are two different ways that
you can have authority to issue a subpoena in a case
before the Commi ssion. The first is provided in
Title 80, and is the ability to send out a subpoena
duces tecum and seek provision of docunents in sone
ki nd of a hearing which the Conmmi ssion conducts.

It's my understanding that the subpoena
that was filed with your nmotion in Novenber is that
kind of a subpoena, in that it seeks to be issued by
the Conmi ssioners thenselves. And the concern with
this subpoena is that it goes far beyond just asking
for docunments and asks the kind of information that
could be asked in a question or could be asked in a
data request.

The second type of subpoena that is
available is the subpoena that is provided for under

the Adm nistrative Procedures Act in RCW 34.05. 446
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and for which there is authority to seek court
enforcenent in RCW 34. 05. 588.

The Conmmi ssion has a discovery rul e that
allows for depositions, and that rule was triggered
at the request of U& CAN in the first prehearing
conference in this matter, and has been reaffirned at
other tinmes in this proceeding that it is still in
ef fect.

Under that provision, counsel can subpoena
someone to a deposition, and if that person does not
appear, then they can enforce this as provided in the
APA. They al so can acconpany that, as | understand
it, with a subpoena duces tecumthat would require
docunents to be brought to that hearing.

And if counsel should have any concerns
about that, then you should conmunicate those to ne.
But | think that, at this point, it my be nore
wor kabl e to have the APA subpoena power used.

And in answer to your concern about what
the questions asked, M. O Connell, let ne say that |
have revi ewed each of the questions, and | think that
the information that you ask is both material and
relevant and it is appropriate for that kind of
information to be revealed to the parties.

There is a protective order in place in
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1 this docket, and that was specifically extended to

2 cover the Verizon docket when the two were nerged, so
3 that U& CAN has the protection of any of its records
4 that it chooses to claimconfidentiality for in

5 accordance with that order, and | woul d expect that

6 that party should cone forward with the docunents and

7 with the informati on sought in the questions

8 i ndicated in the subpoena and provide those in this
9 forum
10 I will note that there have been past

11 notions to conpel that have been granted and not

12 foll owed through on, and | believe it is entirely
13 appropriate that if these subpoenas are not honored,
14 then the Superior Court should becone involved in

15 their enforcement.

16 Were there any other questions that you
17 had?
18 MR, O CONNELL: Not from nme, Judge Schaer

19 t hank you.

20 MR. SHERR: None, Your Honor

21 JUDGE SCHAER: Ms. Smith, was there
22 anyt hing el se you wanted to ask about in this
23 proceedi ng?

24 M5. SMTH. No. Thank you, Your Honor

25 JUDGE SCHAER: COkay. Is there any other
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matter to conme before the Commission at this tine?

MR. O CONNELL: Just to address the
scheduling issue, | think | can commit that certainly
on ny client's behalf, and | think we're going to
coordinate this with Qunest, as well, that in |ight of
what we've just covered in this conference, we wll
be issuing this subpoena -- I'd |ike to say tonorrow,
but that's Friday -- certainly next week, and we
intend to provide a reasonable period of tinme to
respond to U& CAN, but not an excessive anount of
time. Certainly, we were thinking 20 days woul d be
sufficient. And if there is not a response in that
time frane, we will begin appropriate enforcenent
proceedi ngs.

JUDGE SCHAER: [Is that your intent, also,
M. Sherr?

MR. SHERR It is.

JUDGE SCHAER: Well, | would encourage you
to go forward.

MR, O CONNELL: Thank you.

JUDGE SCHAER: | think that we have spent a
great deal of tinme trying to accomodate this party's
concerns.

MR. O CONNELL: | agree.

JUDGE SCHAER: But there is information
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1 that needs to be provided so that we can foll ow
2 through and finish this proceeding.
3 MR, SHERR:  Your Honor, can | suggest that
4 we set up a tel ephonic status conference for two
5 months fromnow to allow sufficient time for the
6 subpoena to be issued and conplied with or not, so
7 that we can check back in, but to do so
8 t el ephonical | y?

9 JUDGE SCHAER: | think that would be
10 appropriate. | will go back to Aynpia and check

11 cal endars and try to set up sonething around Apri

12 21st, and I'mnot -- and | will be checking with you
13 to see what will work in all of our schedules, but |
14 think it will be appropriate to have a tel econference

15 at that tinme.

16 MR, SHERR: Just for your information,

17 April 21st is a Sunday, but April 22nd, that entire
18 week and the first two days of the next week are 271
19 proceedi ngs.

20 JUDGE SCHAER: Okay. We'll look at that.
21 Is there anything further to cone before the

22 Commi ssi on?

23 MR. SHERR: No, Your Honor

24 MR, O CONNELL: No, Your Honor

25 JUDGE SCHAER: Hearing nothing, we are off
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1 the record.

2 (Proceedi ngs adjourned at 2:03 a.m)
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