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INTRODUCTION

Qwest Corporation ("Qwest™) submits this brief to the Washington Utilities and Trangportation
Commission ("Commission™) in support of its compliance with its obligations to provide competitive
local exchange carriers (“CLECS’) with access to packet switching, line sharing, subloop € ements,
dark fiber, line splitting, and network interface devices ("NIDs"). Qwest isfiling a separate brief to
address the impasse issues related to checklist item 4, unbundled loops.

Asit hasin other states, Qwest has made sgnificant efforts to resolve disputes with participating
CLECs regarding these issues in Washington, and has modified its Statement of Generdly Available
Terms ("SGAT") to accommodate many of its competitors requests. In many instances, Qwest has
agreed to modifications that were unnecessary for compliance purposes, but which accommodated
CLEC concerns or diminated disputes. Despite Qwest's concessions, the parties could not reach
agreement regarding three issues relating to packet switching, three issues rdaing to line sharing, four
issues relating to subloop unbundling, five issues relating to dark fiber, five issues reaing to line splitting,
and two issuesrelating to NIDs. As demonstrated below, each of these issues should be resolved in
Qwest'sfavor as amatter of fact and law.

Although disputes remain, the Commission should note that many of these issuesrelate to the
CLECs desre to impose new obligations on Qwest rather than to Quest's compliance with its present
obligations under section 271 of the Telecommunications Act of 1996 (the “Act”). Such issues are not
appropriate for consideration in this proceeding. Section 271 proceedings are narrowly focused
proceedings to assess whether ILECs are complying with the existing Sate of thelaw. In its recent

Massachusetts Order, the FCC reiterated that the section 271 process is not intended to resolve

1 Therelevant inquiry iswhether aBOC complies with the law in effect at the time its section 271 application is
filed. Memorandum Opinion and Order, Application of Verizon New England Inc., Bell Atlantic Communications,
Inc. (d/b/a Verizon Long Distance), NYNEX Long Distance Company (d/b/a Verizon Enter prise Solutions) and
Verizon Global Networks Inc., for Authorization to Provide In-Region, InterLATA Services in Massachusetts, CC
Docket No. 01-9, FCC 01-130 (April 16, 2001) (" Verizon Massachusetts Order") 9 10; Memorandum Opinion and
Order, Application of SBC Communications, Inc. Southwestern Bell Telephone Company, and Southwestern Bell
Communications Services, Inc. d/b/a Southwestern Bell Long Distance for Provision of In-Region, InterLATA
Servicesin Kansas and Oklahoma, CC Docket No. 00-217, FCC 01-29 (Jan. 22, 2001) (" SBC Kansas/Oklahoma
Order") 1 18; Memorandum Opinion and Order, Application of SBC Communications, Inc. Southwestern Bell
Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long
Distance Pursuant to Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services
in Texas, CC Docket No. 00-65, FCC 00-238 (June 30, 2000) (" SBC Texas Order") 1 27.



disputes over an incumbent LEC's precise obligations to its competitors
that our rules have not addressed and that do not involve per se
violaions of sdf-executing requirements of the Act. Asthe Commission
has explained in prior orders, the section 271 process smply could not
function as Congress intended if we resolved al such disputesasa
precondition to granting a section 271 application.?

Thus, asection 271 proceeding is not an gppropriate forum in which to consder or impaose new
obligations on an incumbent loca exchange carrier ("ILEC").3 Because this section 271 proceeding is
not the proper forum for the creetion of new lega requirements under the Act, the Commission should
reject CLEC requeststo do so. Further, because, as demonstrated below, Qwest has established that
the SGAT satiffies its current obligations, the Commission should approve Qwest's SGAT.

. PACKET SWITCHING
Inits UNE Remand Order, the FCC modified Rule 319 to require unbundling of packet

switching only in very limited circumgtances#4 As the FCC has recently confirmed, Rule 319(c)(3)(B)
requires an incumbent to unbundle packet switching only if each of the following preconditions is met:
(2) the ILEC has deployed a digita loop carrier system (“DLC”"), (2) there are no spare copper loops
capable of supporting the XDSL services that a CLEC seeks to offer, (3) it has not permitted the
requesting CLEC to collocate its DSLAM at the remote termina, and (4) the ILEC has deployed
packet switching capability for itsown use> The CLECsingst that Qwest expand its unbundled packet
switching offering beyond these limited circumstances.

2 Verizon Massachusetts Order § 10.

3 SBC Kansas/Oklahoma Order 11 18-19 (section 271 proceeding is fast-track, narrowly focused adjudication
that isinappropriate for consideration of industry-wide local competition questions of general applicability); SBC
Texas Order 1 23-27 (a section 271 proceeding is not an appropriate forum for resolution of new and unresolved
interpretive disputes regarding an ILEC's obligations to competitors).

4 Third Report and Order, I mplementation of the Local Competition Provisions of the Telecommunications Act
of 1996, CC Docket No. 96-98, FCC 99-238, 15 FCC Rcd 3696 (rel. Nov. 5, 1999) ("UNE Remand Order") 1 313; 47
C.F.R. §51.319("Rule 319").

5 Third Report and Order on Reconsideration in CC Docket No. 98-147, Fourth Report and Order on
Reconsideration in CC Docket No. 96-98, Third Further Notice of Proposed Rulemaking in CC Docket 98-147, Sixth
Further Notice of Proposed Rulemaking in CC Docket No. 96-98, I n the Matter s of Deployment of Wireline Services
Offering Advanced Telecommunications Capability and I mplementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket Nos. 98-147 & 96-93, FCC 01-26 (Rel. January 19, 2001) ("Line Sharing
Reconsideration Order") 56, citing Rule 319(c)(3)(B).



A. Issue PS-1: Qwest has Fully Implemented the FCC’s Rule Regarding the Availability of DSLAM
Callocation. [SGAT Section 9.20.2.1.3]

Thisissue revolves around the language of section 9.20.2.1.3, which states that one of the

conditions for unbundling packet switching is as follows:

Qwest has placed aDSLAM for its own use in aremote Qwest
Premises but has not permitted CLEC to collocate itsown DSLAM at
the same remote Qwest Premises or collocating a CLEC'sDSLAM at
the same Qwest Premises will not be capable of supporting xDSL
services at parity with the services that can be offered through Qwest's
Unbundled Packet Switching.

This language tracks the FCC' s third condition in Rule 319(c)(3)(B)(iii), and thereforeis a
necessay prerequidte to unbundling packet switching. Many of the argumentsraised in the earlier
section gpply hereaswel. AT& T and Covad seek to impose an obligation for Qwest to unbundle
packet switching if they believe it is economically infeasible to collocate their DSLAM in the same
remote premises as Qwest. The CLEC' srequest flatly contradicts the FCC rule. The CLECs admit as
much, as noted above.

The CLECs base their objectionsto section 9.20.2.1.3 primarily on their clamthat it is
"unlikely" that it will ever be economicdly feasible to remotely collocate aDSLAM.6 However, again,
no CLEC submitted any evidence to support these dlegations.

These issues are beyond the scope of this narrowly focused proceeding. As noted above, a
Section 271 proceeding is not the proper forum for adding new legd obligations. Instead, such
arguments are gppropriately made in response to the FCC's further notice of proposed rulemaking
seeking comment regarding whether the limited obligation to unbundle packet switching should be
expanded.’

Moreover, the United States Supreme Court rgjected avirtualy identical argument posited by
the FCC when griking down the FCC's unbundling standard.2  There, the FCC argued that the

impairment prong of the test for unbundling was met if

the failure of an incumbent to provide access to a network element
would decrease the qudity, or increase the financia or adminidrative

AT&T's Emerging Services Comments at 15-16.
Line Sharing Reconsideration Order 1 63.
8  AT&T Corp. v. lowa Utilities Board, 119 S. Ct. 721 (1999).
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cost of the service arequesting carrier seeks to offer, compared with
providing that service over other unbundled dementsin the incumbent
LEC's network.

lowa Utilities Board, 119 S.Ct. 721, 735. Thisisthe exact argument raised by CLECs here. The
Supreme Court rgjected that standard because it provided awindfal to competitors:

[T]he Commission's assumption that any increasein cost (or decreasein
quality) imposed by denia of a network eement renders accessto that
eement "necessary,” and causes the failure to provide that element to
"impair" the entrant's ability to furnish its desired servicesissmply not in
accord with the ordinary and fair meaning of those terms. An entrant
whose anticipated annua profits from the proposed service are reduced
from 100% of investment to 99% of investment has perhaps been
"impaired” in its ability to amass earnings, but has not ipso facto been
"impaired . . . inits ability to provide the servicesit seeks to offer.

Id. The CLEC argument against section 9.20.2.1.3 is as misguided as the FCC's erstwhile impairment
test and should be rgjected for the same reasons.

To support its request, Covad cites arecent arbitration award issued in a Public Utility
Commission of Texas ("Texas Commission”) proceeding.® Asaninitia matter, decisons of the Texas
Commission do not control over FCC orders with respect to this 271 proceeding. Contrary to Covad's
clams, however, the Texas Arbitration Award sets forth avery narrow finding that does not apply to

Qwest's network. The arbitrators found as follows:

Accordingly, the Arbitrators find that the record in this case
demondtrates that the packet switching functiondity incorporated within
the particular architecture that SAVBT is deploying should be
unbundled for the limited purpose of providing CLECs accessto
Project Pronto. ... The Arbitrators do not find that packet
switching functionality should be unbundled generally, aswe are
cognizant of the FCC's limited exception for packet switching as
indicated above 10

* % %

Thus, the Arbitrators order SWBT to unbundle the packet switching
functionality associated with NGDLC technology in order for CLECsto
obtain access to the transmission facility from the demarcation point at

9 Arbitration Award, Petition of |P Communications Corporation to Establish Expedited Public Utility
Commission of Texas Oversight concerning Line Sharing I ssues and Petition of Covad Communications Company
and Rhythms Links, Inc. against Southwestern Bell Telephone Company for Post-Interconnection Dispute
Resolution and Arbitration under the Telecommunications Act of 1996 regarding Rates, Terms, Conditions and
Related Arrangements for Line Sharing, Docket Nos. 22168 & 22469 (July 13, 2001) (" Texas Arbitration Award") at
76-79. The Texas Arbitration Award can be found on the Internet at the following URL:
http://interchange.puc.state.tx.us/| change/DocsL 0c1/313365.D0C

10 Texas Arbitration Award at 79 (emphasis added).



the customers location through the remote termind and terminating in a
port on the OCD in the centrd office.11

The arbitrators thus limited their ruling to the facts before them, the particular architecture of
Project Pronto, and the limited purpose of providing CLECs access to that architecture. Findly, the
arbitrators emphasized that packet switching should not be generaly unbundled because the FCC has
cdearly limited its availability. This carefully limited finding would only gpply to Quwest if Quest had
deployed the NGDLC (next generation digital loop carrier) architecture identica to SWBT's Project
Pronto. The record in this proceeding clearly reflects that is not the case.

In response to Covad's citation to the Texas Arbitration Award at the workshop, Qwest
stated that "the architecture Qwest is deploying . . . does not utilize next generation digital loop
carrier."12 Therefore, the Texas Arbitration Award's holding, by its own deliberately limited terms,
does not apply to Qwest. Instead, Covad ignores the arbitrators' limitations and argues that Qwest
should be required to generdly unbundled packet switching functiondity -- precisely what the arbitrators
themsalves refused to do. The Texas Arbitration Award expresdy rejects Covad's position. Qwest
urges this Commission to do the same.

What the CLECs truly seek is afinding pursuant to Rule 319 that Qwest must unbundle packet
switching irrepective of the FCC' s finding that such unbundling isfails to meet the “impair” standard in
section 251(d) of the Act. The Commission cannot impose obligations beyond those imposed by the
FCC by requiring Qwest to unbundle packet switching unlessit affirmatively finds that CLECs prove
they would beimpaired. The CLECs have not even come close to mesting their burden. The only
evidence in the record regarding how CLECs purportedly would be impaired is their bald alegations
that failure to so unbundie will cause CLECs hardship. The CLECs presented no evidence of the costs
they would actudly incur when remote deploying DSLAMS, they presented no evidence of their
anticipated take rate of customersin each didtribution area; they presented no evidence of dternative

technologies[DSLAMS] that may be available to keep rates low; they presented no evidence of the

11 TexasArbitration Award at 80.
12 July 31, 2001 Workshop Transcript VVol. 36 at 5440:10-19.



number of customers that they must obtain in a ditribution area to sart before the deployment becomes
profitable. They amply date they will be harmed.

The CLECs argument for an economic feasibility exception to the FCC's four requirements has
been rgjected by the Multistate Facilitator,13 the Arizona Commisson Staff,14 and the Colorado
Commisson Staff.15> Indeed, the Multistate Facilitator stated: "There is Smply no sound basis for
deciding that the FCC conditions regarding DSLAM collocation should be supplemented by the
addition of an economic feashility test."26 The CLECs have provided no basis on which this
Commission should creste an additiona exception to the FCC's conditions; therefore, this claim must be
rejected.

B. Issue PS-2: Qwest has Fully Implemented the FCC’ s Rule Regar ding the Availability of Spare
Copper Loops. [SGAT Section 9.20.2.1.2]

The parties reached impasse regarding the second of the FCC's four requirements for
unbundled packet switching: "there are no spare copper loops capable of supporting the xDSL services
that a CLEC seeksto offer.” In order to implement this condition, Qwest literdly copied it word-for-
word into the SGAT at section 9.20.2.1.2. Nonetheless, AT& T and Covad complain that additional
language regarding available copper loops must be included in order to ensure that CLECs can offer the
XDSL service they desire. Specificaly, AT&T requests that the word “no” be replaced with
“insufficient” and that the word “adequately” be added before “supporting,” so that the requirement

13 Seven statesin Qwest's fourteen state region -- lowa, ldaho, Montana, North Dakota, New Mexico, Utah, and
Wyoming -- have engaged a Facilitator for the purpose of hearing and providing recommendations regarding the
issues discussed in the workshops. The proceedings being held by that Facilitator are referred to herein as the
"Multistate." The Multistate Facilitator has issued his recommendations regarding emerging servicesin areport
entitled, "Report on Emerging Services," dated June 11, 2001 (hereinafter "Multistate Facilitator's Emerging Services
Report"). The body of that report, excluding the cover page, wasidentical for six of the seven states (except Utah)
and is attached hereto as Exhibit 1. The Facilitator rejected AT& T's proposal. Multistate Facilitator's Emerging
Services Report at 145.

14 The Arizona Corporation Commission Staff rejected AT& T's proposal in its Final Report on Qwest's Compliance
with Section 271 Emerging Services, In the Matter of Qwest Corporation's Section 271 Application, ACC Docket
No. T-00000A -97-0238 (August 1, 2001) ("Arizona Staff's Final Emerging Services Report™) §296. A copy of that
report is attached hereto as Exhibit 2.

15 The Colorado Public Utilities Commission Staff rejected AT& T's proposal as "unreasonable" in Commission
Staff's Final Report on Issues that Reached | mpasse during the Workshop Investigation into Qwest's Compliance
with Checklist Item No. 2 regarding Emerging Services: Dark Fiber, Packet Switching, Line Sharing, Subloop, In the
Matter of Qwest Corporation's Compliance with 8 271(c) of the Telecommunications Act of 1996, Docket No. 971-
198T (August 30, 2001) ("Colorado Staff's Final Emerging Services Report™) 1 75-77. A copy of that report is
attached hereto as Exhibit 3.

16 See Exhibit 1, Multistate Facilitator's Emerging Services Report at 45.



would be revised to read: "there are insufficient spare copper loops capable of adequately supporting
the xDSL services that the requesting carrier seeksto offer."17

These arguments fail as amatter of law and fact and have been rgjected by the Multistate
Facilitatorl® and the and Arizona and Colorado Commission Staff.19 Firg, AT&T isadmittedly seeking
to add to the exigting legd obligations under the Rule and FCC orders. AT& T has clearly and
consgtently conceded as much, particularly in the Multistate workshops.  Such issues are beyond the
scope of this proceeding.

Further, the SGAT language tracks the rule's requirements exactly, yet the CLECs seek to
revise the SGAT to include more onerous requirements than the Rule. The FCC has dready rejected
thisargument. Theidentica dispute arose in SWBT's Kansas/Oklahoma proceeding. The FCC held
that SWBT had satisfactorily established a sufficient legal obligation because the SGATs at issue
“incorporate verbatim the criteria adopted in our UNE Remand Order to establish when packet
switching will be made avallable”20 Thus, the CLECS arguments fail as a matter of law. Moreover,
the FCC recently sought comment regarding whether this limited obligation to unbundle packet
switching should be expanded.2? To the extent the CLECs seek to impose additiond obligations on
Qwest with regarding to unbundled packet switching, those arguments are gppropriately madein
response to the FCC's further notice of proposed rulemaking, not in this narrowly focused section 271
proceeding.

The CLECs arguments dso fail onthefacts. Firdt, inserting “adequately” to modify the
requirement that available loops must be “ capable of supporting the xDSL services the requesting
carrier seeksto offer” adds nothing but vagueness and the potentid for conflict. Indeed, the Arizona
Commission Staff specificaly found that "AT& T's proposed language changes would introduce too

17 AT&T's Comments on Access to Dark Fiber, Packet Switching, and Line Sharing, dated June 7, 2001 ("AT&T's
Emerging Services Comments") at 14-15.

18 See Exhibit 1, Multistate Facilitator's Emerging Services Report at ff43-44.

19 see Exhibit 2, Arizona Staff's Final Emerging Services Report 1 255; Exhibit 3, Colorado Staff's Final Emerging
Services Report 11 65-68.

20 Kansas/Oklahoma Order 1243 (emphasis added).

21 Line Sharing Reconsideration Order 163 ("To the extent our current packet switching rules are not adequate

to enable competitorsto line share where there isfiber deployed in the loop, we seek comment on how they should
be modified").



much uncertainty and opportunity for dispute.?2 Similarly, the Colorado Commisson Staff found that
AT&T's proposa would "serve to confuse the genera framework adopted by the FCC."23 The
CLECs revison would introduce a layer of uncertainty by requiring afactud inquiry regarding the
"adequacy" of loop capabilities. Thelanguage in the SGAT (and the Rule) unambiguoudy Sates the
condition: available loops are ether capable of supporting the xDSL service the CLEC chooses to offer
or they are not. Thus, the CLECS proposed insertion of "adequately” should be rejected.

AT&T's contention that “no” should be replaced by “insufficient” issmilarly flawed. Under the
Rule, packet switching must be unbundled if there are no spare copper loops capable of supporting the
XDSL service the CLEC seeksto offer. Thisandyss gpplies on a customer-by-customer basis24 If
there is an available loop capable of providing the particular customer with the service the CLEC
desiresto offer, then the condition isnot met. If thereis no such loop available to support the xDSL
service a CLEC seeksto offer to its customer, the condition ismet. The concept of insufficiency smply
does not apply. Again, AT&T's proposa would only introduce an additiond layer of uncertainty by
requiring afactud inquiry regarding the "sufficiency” of available loops. Thus, AT& T's proposdl to
replace "no" with "insufficient” should be rgjected.

In addition, the CLECs argument is moot because it assumes circumstances that, as a practica
matter, will not exist. The CLECs claim that the preconditions must be modified because, without their
proposed revision, their ability to provide service to communities where afew copper loops were
available would be impeded because they would have to provide service to those customers with their
own packet switch, and then be required to change to providing service with unbundled packet
switching.2> This Stuation assumes that the available loops are copper, within the distance limitations of
XDSL service and that, despite that some of the distribution areais dready served by xDSL qualified
loops Qwest has nonethel ess remotely deployed a DSLAM.

22 See Exhibit 2, Arizona Staff's Final Emerging Services Report 1 290.
23 See Exhibit 3, Colorado Staff's Final Emerging Services Report 1] 66.

24 Rebuttal Testimony of Karen A. Stewart on behalf of Qwest Corporation Re: Emerging Services, dated June 21,
2001 ("Stewart Rebuttal Testimony") at 55:1-9.

25 July 13, 2001 Workshop Transcript Vol. 32 at 4656:4-17.



The stuation the CLECs portray is, if not an actua impossibility, isavirtud impossibility. In
order for packet switching to be unbundled, Qwest must have remotely deployed aDSLAM.
Generdly, Qwest will only remotely deploy aDSLAM if the existing loops are too long to support
xDSL.26 |f Qwest has remotely deployed a DSLAM, there generally are no spare copper loops
capable of supporting XDSL service available. If there are no qualified loops available, a CLEC will not
be required to begin serving a neighborhood on copper oops, then switch gears to market Qwest's
offering through unbundled packet switching. Conversdly, as a practica matter, where the fourth
condition for unbundling -- Qwest has remotely deployed aDSLAM -- is met, the second condition --
no XDSL capable copper loops -- will dso be met. Thus, the CLECs concern that the availability of
copper loops will pose an impediment to their ability to obtain unbundled packet switching is moot asa
practica matter.

C. Issue PS-3: Qwest isNot Required to Allow CLECsto PlaceLine Cardsintoits Remote DSLAMs
Unlessthe Four Requirementsfor Unbundling Packet Switching Rule are Satisfied.

Qwest has no obligation to dlow CLECsto place line cards in Qwest'sremote DSLAMS. In
fact, the FCC recently requested comments regarding whether this kind of line card collocation is
possble “We aso seek comment on the technica feasibility and practica consderations associated
with different methods of providing such access.. . . incdlud[ing] . . . theuse of “plug in” line cardsin
remote termina equipment that perform a function smilar to that of atraditionad DSLAM.27 The fact
that the FCC is congdering whether to create a new obligation confirms that no such requirement
currently exigts. Again, this 271 docket is not the gppropriate place to decide the issue, especidly in
light of the pending Notice of Proposed Rulemaking before the FCC. Y et that is exactly what the
CLECs attempt to do here.

AT&T and Covad argued for the ability to place line cards into Qwest remote DSLAMS,
sometimes caled “ plug and play,” regardless of whether the four conditions for unbundling packet
switching are met.28 Again, the CLECs acknowledge that they seek to impose obligations beyond

26 July 13, 2001 Workshop Transcript Vol. 32 at 4658:1-10.
27 Line Sharing Reconsideration Order 13.

28 See Direct Testimony of Michael Zulevic on Loops, Line Splitting, Emerging Services and General Terms and
Conditions on behalf of Covad Communications Company, dated June 7, 2001, at 14.



those the FCC currently requires. They aso acknowledge that this issue is currently before the FCC for
decison. Nonetheless, they jump the gun and demand thisnow. Their argumentsfail as a matter of
both law, as set forth above, and fact.

Thereisno evidence in the record to suggest that "plug and play” is technicdly feasible without
imposing additiond obligations on Qwest to unbundle packet switching in Stuations that are outside of
the clearly defined circumstances under which packet switching is required.2® The FCC has defined
packet switching as "the function of routing individua data units, or 'packets, based on address or other
routing information contained in the packetd,] . . . includ[ing] the necessary electronics (e.g., routers
and DSLAMS)."30 Packet switching qudifies as a network element because it includes "dl features,
functions and capabilities.. . . sufficient . . for transmission, routing or other provison of a
telecommunications service."1

Further, plug and play necessitates unbundled packet switching because individua line cards do
not have the full functionaity required to operate the DSLAM; rather, aline card is merely a sub-
component of the DSLAM, with very little sand-adone functiondity.32 As described at the workshops,
ADSL line cards provide DSLAM functionality on a shared resource basis, i.e., ADSL line card
performs smilarly to a modem pool in that DSLAM functions, including packetizing, are provided to
end users on afirst come, first served basis33  Further, an additiond DSLAM card is required to
address individua end users of served from the ADSL line card and switch packets from the ADSL line
cards to the trunk card carrying data packets back to the ATM switch. This card, genericaly referred
to asthe CPU, isshared by dl ADSL line cardsin aDSLAM, which means that data packets for dl
users are commingled acrossthe DSLAM platform.34 Taken together, these cards provide DSLAM
functionaity combined with addressng and switching. A CLEC'sline card must be integrated into the
DSLAM and must rely on the functiondity of Qwest's DSLAM in order to comprise the features,

29 Asmorefully discussed in above, the FCC requires unbundled packet switching only in certain limited
circumstances. UNE Remand Order 313.

30 UNE Remand Order 304

31 UNE Remand Order 1304, quoting | mplementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, 11 FCC Red 15499 (1996) ] 262.

32 Stewart Rebuttal Testimony at 57:10-13.
33 Stewart Rebuttal Testimony at 57:13-58:1.
34 Stewart Rebuttal Testimony at 57:1-7.
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functions and capabilities necessary to provide DSL service3> Thus, plug and play requires Qwest’s
unbundled packet switching as well thereby eviscerating the need for the product at al. Whether
providing an individua customer on an ADSL line card to a CLEC or providing an entire ADSL line
card to a CLEC, the reault is the same—unbundled packet switching.

However, the FCC has plainly identified the only circumstance under which Qwest isrequired
to unbundled packet switching: dl four conditionsin Rule 319 must be met. Indeed, the FCC expresdy
found that these conditions condtitute the "one limited exception™ to its otherwise complete refusa to
order BOCs to unbundle packet switching.36 The FCC recently affirmed Rule 319 when it reiterated
that dl four conditions must be met in the Line Sharing Reconsideration Order, where the FCC
sought comment regarding whether this limited obligation should be expanded.3” Currently, Qwest has
no obligation to unbundle packet switching for any reason unless the four conditions are met.

Moreover, the FCC has specificaly held that “incorporat[ing] verbatim the criteria adopted in our UNE
Remand Order to establish when packet switching will be made available,” as Qwest has donein its
SGAT, satisfactorily establishes a sufficient lega obligation to meet an ILEC's 271 obligations38 Thus,
as amatter of law, Qwest has fully complied with the FCC's packet switching requirements.

Allowing CLECsto ingal line cards in Qwest's DSLAM would effectively provide CLECs
access to unbundled packet switching without regard to the limited conditions under which packet
switching isrequired. The Multistate Facilitator agreed: "[A]s Qwest dso noted, dlowing the plug and
play option would in effect eviscerate the current FCC standard.”™° The Arizona and Colorado
Commission Staff also rejected the CLECS plug and play demands; indeed, the Colorado Staff noted
that adoption of the CLECs demand would "essentidly nullify the FCC requirements.™0 As discussed
above, the imposition of additiona obligationsis not properly within the scope of this section 271
proceeding. Because the CLEC demand for the ability to place line cards into Qwest remote DSLAMs

35 Stewart Rebuttal Testimony at 58:8-19.

36 UNE Remand Order 1313,

37 Line Sharing Reconsideration Order 1 63.

38 Kansas/Oklahoma Order 1243.

39 See Exhibit 1, Multistate Facilitator's Emerging Services Report at 47-48.

40 see Exhibit 2, Arizona Staff's Final Emerging Services Report at 11300, 303; Exhibit 3, Colorado Staff's Final
Emerging Services Report at 1 81..
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would amount to unbundled packet switching in situations where packet switching is not required, this
demand must be rejected.

Qwest has implemented alegd obligation in the SGAT to unbundle packet switching in the
limited circumstances required by the FCC. It isnot required to unbundle packet switching in any

Stuation other than those limited circumstances.

[Il.  LINE SHARING#

A IssuelL S-6: Whether Qwest isObligated to Provide Line Sharing Over Fiber. [SGAT Section 9.4.1.1]

Qwest wasthefirst ILEC in the country to offer line sharing to CLECs. “Line sharing” requires
two carrier to provide services to one customer over asingle loop facility; Qwest provides voice service
over the lower frequency portion of the loop and the CLEC provides DSL over the high frequently
portion of the loop. At this point, the only technicaly feasble way to “line-share’ iswhen theloop is
made of clean copper. When aloop is Digita Loop Carrier ("DLC") or fiber, sharing the loop would
garble the sgnas. There does not appear to be any dispute on this point. Nonetheless, the CLECs
Seek to require Qwest to “line share’ over fiber. ThisisSmply not technically feasble a thistime.

In the Line Sharing Reconsideration Order, the FCC clarified that ILECs such as Qwest must
dlow CLECsto “line share’ the distribution portion of the loop where the Sgnd is then split, and then
alow the CLEC' sdata to be carried over fiber to some different location. Specifically:

where a competitive LEC has collocated aDSLAM at the remote
termind, an incumbent LEC must enable the competitive LEC to
transmit its deta traffic from the remote termind to the centrd office,
Theincumbent LEC can do this, & a minimum, by leasing access to the
dark fiber eement or by leasing access to the subloop eement.”

Line Sharing Reconsideration Order {/12. The CLECs do not dispute that Qwest complies with this
obligation. Qwest provides CLECs with the network elements that can transport data from Qwest
remote terminds, these include dark fiber,*2 DS-1/DS-3 Capable Loops,*3 and OCN Loops.*4

41 There aretwo additional line sharing issues that are subsumed in asingle line splitting issue. IssuesLS-1
(Whether Qwest isrequired to provide access to Qwest's POTS splitters) and LS-2 (If Qwest is required to provide
accessto its splitters, whether that access must be on a port-at-a-time basis) are addressed below in Section VI, Line
Splitting, with Issue LSPLIT-1.

42 See SGAT section 9.7.
43 See SGAT section 9.2.

44 See SGAT section 9.2.2.3.1. Qwest has also added the following sentence at the end of section 9.2.2.3.1: "Qwest
shall allow CLEC to access these high capacity Loops at accessible terminalsincluding DSXs, FDPs or equivalent in
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Qwest aso provides CLECs with the ability to commingle their data with Qwest's data over the same
facility when certain conditions are satisfied 4>

The FCC then acknowledged that there may be additiona ways to implement line sharing where
there is fiber in the loop, which would turn on the inherent capabilities of the equipment ILECs have
deployed.46 Accordingly, the FCC initiated two further notices of proposed rulemaking seeking
comments on the technicd feagbility of “line sharing” over fiber fed loops#” Clearly, the FCC has not
imposed any additiond obligations. It has merely begun the process for considering whether to impose
any such additional obligations. Indeed, in its recent Massachusetts Order, the FCC specificaly noted
that "the issue of line sharing over fiber-fed loops is the subject of a Further Notice of Proposed
Rulemaking at the Commission."8 Nonetheless, the CLECs demand that the Commisson impose
additiond line sharing obligations of the very kind the FCC intends to study through the commentsiit has
requested.

Specificdly, the CLECs have demanded that Qwest delete areference to copper loopsin
SGAT section 9.4.1, which describes Qwest's line sharing offering, and broaden the reference to
include other loops. These revisions would expand Qwest's line sharing obligations and would create a
fdseimpression that CLECs can “line shar€’ over any type of facility. Moreover, the line sharing
methodology described in Section 9.4 requires use of a Centra Office Splitter. This technically will not
facilitate line sharing over fiber. Thus, removing references to copper smply does not work. Asfully
discussed above, this section 271 proceeding is not an appropriate forum for imposing new obligations.
Moreover, as Qwest's witness explained, the CLEC proposal would render the SGAT's description
mideading because it is not technically feasible for Qwest to offer line sharing over anything other than a

copper loop.49

the central office, customer premises, or at Qwest owned outside plant structures (e.g., CEVs, RTsor huts) as defined
insection9.3.1.1."

45 See SGAT section 9.20 (unbundled packet switching).
46 Line Sharing Reconsideration Order  12.

47 Line Sharing Reconsideration Order § 12 ("For these reasons, we are initiating a Third Further Notice of
Proposed Rulemaking today in the Advanced Services docket and a Sixth Further Notice of Proposed Rulemaking in
the Local Competition docket that requests comment on the feasibility of different methods of providing line sharing
where an incumbent LEC has deployed fiber in the loop.").

48 Verizon Massachusetts Order at n.512, citing the Line Sharing Reconsideration Order {12

49 Stewart Rebuttal Testimony at 11:3-5.
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Nonethel ess, Qwest has added the following language as anew section 9.4.1.1. to the SGAT:

To the extent additiona line sharing technologies and trangport
mechanisms are identified, and Qwest has deployed such technology for
its own use, and Qwest is obligated by law to provide accessto such
technology, Qwest will dlow CLECsto line share in that same manner,
provided, however, that the rates, terms and conditions for line sharing
may need to be amended in order to provide such access.

AT&T refused to accept this offer, claiming that Qwest must do more.

In other jurisdictions, CLECs have suggested that the Commission consider the Illinois
Commission's position on thisissue, referring to a recent decison of the Illinois Commerce Commission
("Nlinois Commission™), which the CLECs have relied upon to claim that the Illinois Commission had
ordered line sharing over fiber. However, the decision does not extend as far as the CLECs have
suggested. Thelllinois Commission did not order Ameritech to provide line sharing over fiber. Insteed,
it merely ordered Ameritech to provide access to fiber subloops and line sharing over copper loops.
The lllinois Commission specificaly set out the UNEs it directed Ameritech to provide, including "Lit
Fiber Subloops' and the "High Frequency Portion of copper subloops.=° This decision provides no
support for the CLECs attempt to impose an obligation to require Qwest to provide line sharing over
fiber. Tothe contrary, it describes exactly what Qwest offersto CLECs today.

Moreover, the lllinois Commission decision was based on the specific architecture deployed by
Ameritech in its Project Pronto DLCs. There is no evidence in the record to support application of this
fact- gpecific decison to Qwest's DSLAM architecture. Finaly, the Illinois Arbitration Decision did
not arise from a section 271 proceeding, but instead arose from the rehearing of decisons reached in
interconnection agreement arbitrations.>1

Qwest is and has been proactively offering line sharing to CLECs throughout its region for over

ayear. To date, throughout Qwest’ s region, CLECs are offering service to customers over a

50 Arbitration Decision on Rehearing, Covad Communications Company Petition for Arbitration pursuant to
Section 252(b) of the Telecommunications Act of 1996 to Establish an Amendment for Line Sharing to the

I nter connection Agreement with Illinois Bell Telephone Company d/b/a Ameritech Illinois, and for an Expedited
Arbitration Award on Certain Core Issues; Rhythms Links, Inc. Petition for Arbitration pursuant to Section 252(b)
of the Telecommunications Act of 1996 to Establish an Amendment for Line Sharing to the Interconnection
Agreement with Illinois Bell Telephone Company d/b/a Ameritech Illinois, and for an Expedited Arbitration Award
on Certain Core Issues, Docket Nos. 00-312/00-313 (consol.), 2001 11I. PUC LEXIS 205 (February 15, 2001) ("1llinois
Arbitration Decision"), at *94-* 95,

51 |llinois Arbitration Decision at * 1.
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subgtantia number of shared loops. Qwest has been proactively meeting with CLECs in industry
forums to create best practices and methods for line sharing deployment. On thisissue, however,
Qwest smply does not have atechnica solution that will dlow “line sharing” over fiber. The FCC's
recent NPRM supports this view as it seeks comments on whether line sharing over fiber istechnicaly
feasble. Itisillogicd to assume that the FCC ordered ILECsto offer line sharing over fiber when the
FCC isnot even sure it can be done. Qwest is meeting its obligations. The Commission should reject
this demand, just as the Multistate Facilitator>2 did.

B. Isuel S-3: The 10,000 LineLimit in Section 9.4.2.3.1isLawful and Appraopriate. [SGAT Section
94.231]

The CLECs that take issue with part (c) of the following sentence in section 9.4.2.3.1:

If CLEC dectsto have POTS splittersingalled in Qwest Wire Centers
via Common Area Splitter Collocation, the POTS splitters will be
inddled in those Wire centersin one of the following locations: (a) ina
relay rack as close to CLEC' s DSO termination points as possible; (b)
on an ICDF to the extent such aframe is available; or (c) where options
(& and (b) are not available, or in Wire Centers with network access
line counts of less than 10,000, on the COSMIC™/MDF or in some
other appropriate location such as an existing Qwest relay rack or bay.

In particular, Covad and Rhythms seek to be able to collocate a splitter on the COSMIC™/MDF in
every circumstance.

Covad, the most voca CLEC on this point, appears to base its argument solely on abelief that
Qwest discriminated by alowing a CLEC to avoid the 10,000 line limit in a centrd office in Colorado.53
Qwest demongtrated that no such discrimination was occurring because the frame Covad referred to
was not amain distribution frame (MDF"), but was actudly redly aretired MDF that was reassigned to
become an ICDF, which does not face the 10,000 line restriction.>* Thus, thisisolated incident does
not support Covad's clam.

Thisissue should be resolved in Qwest’ sfavor. First, Qwest has no obligation to alow
COSMIC™/MDF splitter collocation in al circumstances. Second, Covad's proposa would preclude

52 See Exhibit 1, Multistate Facilitator's Emerging Services Report at 19.
53 July 12, 2001 Workshop Transcript Vol. 31 at 4603:5-15.
54 July 12, 2001 Workshop Transcript Vol. 31 at 4603:16-4604:6.
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Qwest from recovering its legitimate costs that it incurred based on the Interim Line Sharing Agreement.
The CLECs agreed to the 10,000 limitation in that agreement and in the subsequent permanent
agreement.>> Based on the Interim Line Sharing Agreement, Qwest invested heavily in relay racks and
bays for CLEC splitters collocated in a common area>6 Covad now wants Qwest to eat that cost.
Qwest is entitled to recover its just and reasonable costs of providing CLECs accessto its facilities and
equipment.>” Finaly, Qwedt's position is eminently reasonable because Qwest has offered to remove
the regtriction for Stuations in which the current line splitter bays and racks have been fully utilized.>8

Thus, the 10,000 line limit is not only lawful and reasonable, but it is dso necessary to ensure
Qwest recovers its legitimate costs related to line sharing. Accordingly, Covad's demand must be
rgected. Indeed, the Arizona Commission Staff found that Qwest's position on thisissueis "reasonable
and is adopted by Staff.">® The Colorado Commission Staff aso found it Qwest's favor.80 Qwest

requests that this Commission do the same.

C. Issuel S-4: Whether Qwest’s Five Day Provisoning Interval for Line Sharing is Appropriate.
[SGAT Exhibit C]

The FCC ordered ILECs such as Qwest to offer line sharing as an unbundled network eement
because it was convinced by the CLEC community that ILECs offered the functiona equivadent of line
sharing to their own retail customers51 The FCC rationdized that it would be ingppropriate to place
CLECs a a competitive disadvantage.52 Thus, the FCC required line sharing and required ILECsto
provison line sharing in Smilar intervasto that which provides DS sarvice to the ILEC retall
customers. In other words, the FCC ordered retail parity.

Qwest currently offers CLECs afive day line sharing provisoning interva, which is sgnificantly

less than what Qwest offers on the retail sdeto its Qwest DSL customers. Covad contends that thisis

55 July 12, 2001 Workshop Transcript Vol. 31 at 4599:14-4600:22.

56 July 12, 2001 Workshop Transcript Vol. 31 at 4599:21-4600:12.

57 |owa Utilities Board v. FCC, 219 F.3d 744, 750 (8" Cir. 2000), cert. granted January 22, 2001.
58 See July 12, 2001 Workshop Transcript Vol. 31 at 4600:12-15.

59 See Exhibit 2, Arizona Staff's Final Report at 1 183.

60  See Exhibit 3, Colorado Staff's Final Report at 1 96.

61 Third Report and Order in CC Docket No. 98-147, Fourth Report and Order in CC Docket No. 96-98, In the
Matters of Deployment of Wireline Services Offering Advanced Telecommunications Capability and
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 98-
147 & 96-98, FCC 99-355 (Rel. December 9, 1999) ("Line Sharing Order") 133.

62 a.
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not enough, arguing that the work involved in provisoning line sharing does not take that much effort
and claming that Qwest should provison the servicein one day.63 Thisis patently ridiculous. The
CLECs should not be permitted to whipsaw Qwest by obtaining line sharing by arguing retail parity and
then obtaining ridiculoudy short provisoning intervas by arguing thereis no retail parity. The CLECs
should be collateraly and judicidly estopped from making such an argument. Moreover, Covad's
suggestion would amount to severe discrimination againgt Quest.

Covad' sreasoning is key: asitswitness, Mr. Zulevic testified, Covad desires a* competitive
edge’ over Qwest in the provisoning of retail services usng DSL technology:

We have proposed going from the five-day down to a one-day interva
over aperiod of time. | don't think that's totally unreasonable. But the
parity issue, no, | don't think that is appropriate. Just because their
business plan and their customers are satisfied with the 10-day intervd,
it doesn't mean that al of the customersin the sate of Colorado are
satisfied with waiting 10 days for that service to be put in.

One of the things that we would like to offer to our customers is a better
qudity of service as being maybe one of the competitive edges that we
can providein entering in market. And in order to do that, we have to
be able to differentiate ourselves. 64

Covad misses the mark. The Act does not require intervas that provide CLECs with a competitive
advantage. Rather, the FCC has determined asfollows:

[FJor those functions the BOC provides to competing carriers that are
andogous to the functions a BOC providesto itsdlf in connection with
its own retail service offerings, the BOC must provide access to
competing carriersin “ substantidly the same time and manne™” asit
providestoitself. Thus, where aretaill andogue exists, aBOC must
provide access that is equd to (i.e., substantidly the same as) the leve
of access that the BOC provides itsdf, its customers, or its affiliates, in
terms of qudity, accuracy, and timeliness55

Thus, the standard is parity with Qwest's retall offering.
In the Line Sharing Order, the FCC expresdy and unequivocaly determined that line sharing

and an ILEC s provison of DSL service are comparatives of each other:

Asagenerd matter, the nondiscrimination obligation requires incumbent
LECsto provide to requesting carriers access to the high frequency

63 July 13, 2001 Workshop Transcript Vol. 32 at 4613:7-4614:11.

64 Stewart Rebuttal Testimony at 5:18-6:10 (quoting from Colorado Workshop Transcript, 11/02/00, at 37:23-38:11
(emphasis added)).

65  SBC Texas Order 1 44.
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portion of the loop that is equa to that access the incumbent provides to
itsdlf for retail DSL service its customers or its affiliates, in terms of
quality, accuracy and timeliness. Thus, we encourage states to require,
in arbitration proceedings, incumbent LECs to fulfill requests for line
sharing within the same interval the incumbent provision XD to its
own retail or wholesale customers, regardless of whether the
incumbent uses an automated or manual process.56

Thus, the FCC has established that the nondiscrimination standard for line sharing is retall parity and the
interva for line sharing should be the same as the xDSL loop interval. Qwest must, therefore, provison
line sharing in “subgtantially the same time and manner” for CLECs asiit provides Qwest DSL sarvice to
itsown retall customers. Qwest followed, indeed exceeded, the FCC' s directive when it set the line
sharing intervd & five days5’

Qwedt’'sretall DSL provisoning interva isten days, yet itsline sharing interval was reduced
from five daysto three daysfor 1 to 24 linesas of July 1, 2001.68 Thus, Qwest isaready providing
CLECswith afagter interva than required to comply with the parity sandard. Thisthree day interva
plainly provides DLECs better than retail parity. Moreover, Covad's responses to discovery requestsin
another jurisdiction indicate that Covad dlots only one hour to perform the tasks it must perform after it
recelves a shared loop from Qwest. Thus, even if Covad takes an entire day to complete itswork, the
CLECswould be able to turn up their DSL service severa days before Qwest can.

More importantly, Quwest's performance results establish that Qwest is actudly providing
CLECs with superior provisoning intervasfor line sharing. Qwest'singdlation intervas are reported in
Performance Indicator Definition (PID) OP-4 -- Ingdlation Interval. Qwest's May 2001 results
showed that Qwest's retail DSL service (formerly cdled "Megabit”) is provisoned in more than ten
days.59 Thus, even with the previous five day period, Qwest's provisoning interva handily positions
Covad to ddliver finished servicein just over five days -- giving Covad afive day competitive edge over
Qwest. The Multistate Facilitator agreed: "The evidence in the record does lead to the conclusion that

66  Line Sharing Order 173 (emphasis added).

67  Therecent FCC order approving Verizon's 271 application in Massachusetts confirms that Qwest’ s 5-day
interval is satisfactory. Verizon's stated interval was 5 days, and its average interval was around 6 to 7 days.
Massachusetts 271 Order 7170 n. 540 (this order is available on the Internet:
http://www.fcc.gov/Bureaus/Common_Carrier/Orders/2001/fcc01130.txt).

68  July 13, 2001 Workshop Transcript Vol. 32 at 4615:14-4616:15.
69 July 13, 2001 Workshop Transcript Vol. 32 at 4615:22-4616:2.
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Qwedt'sfive-day interva will dlow ample opportunity overal for CLECsto complete remaining work in
time to provide end users with xDSL services within time frames that are competitive with what Qwest
isnow gpplying.”® The Colorado Commission Staff aso found in Qwest's favor on thisissue.”®

As noted above, Qwest has implemented an even shorter three day interva for certain CLEC
orders. Thus, asamatter of law and fact, Qwest has met -- and exceeded -- its obligation to provide
line sharing intervals to CLECs a parity with the intervasit providesitsdf. Accordingly, Qwest
requests that the Commission enter afinding that Qwest's line sharing intervas comply with its section

271 obligations on thisissue.

V. SUBLOOP UNBUNDLING
The FCC’'s UNE Remand Order requires ILECs to alow subloop access at any “accessble

termind” in Qwest’s outside plant. This requires Qwest to unbundle distribution subloops, feeder
subloops in Feeder Digtribution interfaces — the primary point a which feeder and digtribution are
connected to cregte the complete loop. Qwest isaso required to unbundle subloopsin accessible
terminalsin Multiple Tenant Environments (MTES).

Thereisno virtudly dispute about how Qwest must unbundle subloops outside of MTES. In
these circumstances, the CLEC provides Qwest with arequest for “cross connect collocation;” Qwest
has 90 days to provision such collocation; the cross-connect collocation incudes afacility inventory and
a cross-connect field dedicated to the CLEC; once the collocation is complete, the CLEC submits an
LSR for each individua subloop order; and Qwest has five (5) days to run the jumper to provision the
individua subloop.

The unanimity in the non-MTE environment is contrasted with substantia disagreement asto
how Qwest must provision subloopsin an MTE environment. Qwest has made substantial concessons
regarding subloop accessin MTEs. For example, in the collocation workshops, AT& T demanded and
Qwest conceded that it must be willing to provide collocation in any Qwest premises, no matter how

smadl (space permitting). In the subloop context, however, AT& T claimed it had the unfettered right to

70 See Exhibit 1, Multistate Facilitator's Emerging Services Report at 21-22.
71 See Exhibit 3, Colorado Staff's Final Report at 1 91-93.
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access MTE terminas without collocation. Similarly, Qwest originaly demanded that a cross-connect
field dedicated to the CLEC be created to ensure there was no confusion about ownership of facilities
when atechnician accessed the termind. As described above, both of these demands were
uncontested outside of the MTE context. Not true with MTEs. Qwest conceded both of these
Subgtantia points. Qwest has dso agreed to alow CLECs the option of having Qwest run the jumpers
necessary to access subloopsin MTE Terminals, thus closing impasse Issue SB-5. These concessions
moved the parties substantialy closer together. Further, in responseto AT& T's request for direct
access in MTE terminals, Qwest created a standard protocol for such access.”2

Qwest and AT& T have worked together to narrow their differences relating to the SGAT
provisions and the protocol. Indeed, the parties further refined their disputes in this workshop by
agreeing to work from asingle document -- Qwest's SGAT -- rather than submitting competing
language. AT& T and Qwest worked through Qwest's SGAT language regarding MTE accesson a
line-by-line basis. Qwest made substantial concessions and, with the exception of the few impasse
issues discussed below, reached agreement. Other than those impasse issues, Qwest's SGAT language
now represents the parties consensus. As et forth below, each of the remaining impasse issues should

be decided in Qwedt's favor as a matter of fact and law.

A. Issue SB-3: Whether the SGAT  sprovisonsfor accessto subloop elementsat MTE terminalsis
consstent with the FCC's definition of, and rulesregarding accessto, unbundled NID. [SGAT
Sections9.3.3.5,9.35.4.1,9.35.4.4,9.35.4.5,9.33.7]

Qwest and AT& T have reached impasse regarding whether the SGAT section on subloop
accessis condgtent with the FCC's definition of the unbundled network interface device ("NID"). This
issueisno longer relevant. The SGAT dlows CLECs to access NIDs (demarcation points) and MTE
Terminds (when subloop is sought) in exactly the sameway. Despitethis, AT& T contends that any
accessible termina containing a protector in an MTE isaNID and subject to the FCC' s rules on access

to the unbundled NID. Asamatter of law, AT&T isincorrect.

72 Quwest's Standard Multi Tenant Environment (M TE) Terminal Access Protocol (the"MTE Access Protocol”),
wasfirst offered by Qwest asworkshop Exhibit 1164. July 31, 2001 Workshop Transcript Vol. 36 at 5467:22-5468.23.
Qwest then revised Exhibit 1164 to incorporate language that addressed AT& T's concerns and offered aredlined
version of the document as Exhibit 1167.
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Asapracticd matter, thisis smply aterminology issue, nothing more. Thereis no differencein
what CLECswill obtain. The only issue is the nomenclature for these terminas when they are
demarcation points and when they are not. Qwest asserts that the terminds should have different names
to leave absolutely no confusion about whether a subloop isinvolved. When an MTE Termind is
involved, subloop is necessarily there. When aNID is ordered, it is necessarily the demarcation point.
At the end of the day, engineers and technicians will be implementing the terms of the contract language
-- not lawyers. Thereisno legitimate reason to impose aleve of confusion on implementation of the
contract.

Rule 319 (8)(2)(D) provides that "[a] ccess to the subloop is subject to the Commission's
collocation rules.” In order to avoid the gpplication of the collocation rules, AT& T clamsthat the
accessible terminals it seeks to access in conjunction with subloop € ements condtitute unbundled NIDs,
and therefore are not subject to the collocation rules. This contention has no merit as a matter of law.

In the UNE Remand Order, the FCC required unbundling of subloops’ and of the NID.74
The FCC defined the NID unbundled network element in the UNE Remand Order. Specificdly, the
FCC defined "the NID to include any means of interconnection of customer premises wiring to the
incumbent LEC's distribution plant, such as a cross-connect devise used for that purpose.”> The
FCC acknowledged that it was establishing a particular definition for the NID unbundled network
eement: "[T]he NID definition, for purposes of our unbundling analysis, should be flexible and
technology-neutrd.'”6 The FCC then reiterated that this discrete UNE NID definition includes any
vaiation in "the hardware interfaces between carrier and customer premises facilities,” i.e,, the
demarcation point. UNE Remand Order ] 234 (emphasis added). Thus, the FCC plainly defined the
unbundled NID, regardless of the technology the NID employs, as the demarcation point at which the

customer premises facilities begin.

73 UNE Remand Order  202-229.
74 UNE Remand Order 1 230-240.
75 UNE Remand Order 1 233 (emphasis added).
76 UNE Remand Order 1 234 (emphasis added).
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In defining the UNE NID, the FCC expressy "declined to adopt parties proposasto include
the NID in the definition of the loop."”” Ingtead, FCC carefully distinguished the unbundlied NID
demarcation point from the functionality of the NID. Because competitors "acquire the functionality
of the NID for the subloop portion they purchase," the FCC determined that thereis"no need to . . .
include the NID as part of any other subloop element."78 Thus, the FCC created a distinction between
the unbundled NID, which is defined as the demarcation point, and the functiondity of the NID, which is
included in the subloop e ements CLECs purchase.

Moreover, the FCC specificaly stated that its collocation rules apply to al accessible terminas
on theloop: "[W]eintend to make collocetion available at dl accessble terminas'”® The reason for
making collocation available is to establish the "methods and standards of obtaining interconnection.80

In describing the accessible terminals at which subloop e ements can be accessed, the FCC
explicitly contemplated that collocation would apply: "Accessble terminas contain cables and thelr
respective wire pairs that terminate on screw posts. This alows technicians to affix cross connects
between binding podts of terminds collocated at the same point.s1

The crux of the disagreement between AT& T and Qwest turns on the FCC's description of
these two UNEs — subloop and NID. Essentidly, AT& T damsthat any accessible termind that
includes the cross-connect and eectrical overvoltage protections that aNID performs congtitutes a NID
to which Qwest must provide unbundled access pursuant to Rule 319(b). This contention ignores the
FCC's plain digtinction between the functiondity of the NID, which the FCC expresdy held isincluded
as part of a subloop, and the unbundled network eement NID, which the FCC clearly defined asthe
demarcation point between "end-user customer premises wiring [and] the incumbent LEC's distribution

plant."82

77 UNE Remand Order ] 235.

78 UNE Remand Order 1 235.

79 UNE Remand Order {221.

80  UNE Remand Order {221.

81 UNE Remand Order 1206 n.395 (emphasis added).
82 See Exhibit 3, Colorado Staff’s Final Report at 1 120.
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Ignoring the FCC's carefully drawn digtinction, AT& T clamsthat the NID is any accessble
termina that contains an overvoltage protector and cross-connects. This claim clearly focuses on the
functiondity of the NID. As set forth above, the FCC specificaly determined that the functiondity of
the NID is part of the subloop eement, but that functionality does not satisfy the definition of the
unbundled NID.

Thus, pursuant to the UNE Remand Order, the terminalsto which AT& T repeatedly refers as
"NIDs' are smply ble terminas through which CLECs access subloop elements. Pursuant to
Rule 319(a)(2)(D), these terminals condtitute "[a] ccess to the subloop [and] is subject to the
Commission's collocation rules”” Asameatter of law, CLECs must be required to comply with the
collocation rules when they access subloop eements at bleterminds. The Colorado
Commission Staff concluded that "AT& T's argument for an expansive NID definition . . . is
unavailing.®3 Qwest requests this Commission to do the same.

Despite the existence of the overarching issue regarding the definition of NIDs, Qwest and
AT&T have made subgtantial progress in narrowing their specific disputes regarding access to subloop
dementsat MTE Terminas. The parties differences were further refined at the workshop to four much
more granular issues. (1) whether CLECs must pay acharge for Qwest's cregtion of an inventory; (2)
whether the provisions of SGAT section 9.3.3.7 relaing to atermina where there is no spare space are
appropriate; (3) whether Qwest should create aweb site identifying MTE locations where Qwest has
dready determined intrabuilding cable ownership; and (4) specific wording changesto Qwest's MTE
Access Protocol. The inventory charge and web sSite issues are addressed separately below and the
remaining two issues are addressed here.

Section 9.3.3.7. The second issueis whether the provisons of SGAT section 9.3.3.7 relaing

to atermina where there is no spare space are appropriate. Section 9.3.3.7 provides as follows:

If there is no gpace for CLEC to place its building terminal or no
accessible terminal from which CLEC can access such Subloop
elements, and Qwest and CLEC are unable to negotiate a reconfigured
Single Paint of Interconnection (SPOI) to serve the MDU, Qwest will
ether rearrange facilities to make room for CLEC or congtruct asingle
point of accessthat isfully accessble to and suitable for CLEC. In

83 See Exhibit 2, Arizona Staff's Final Report at 1 183.
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such ingtances, CLEC shdl pay Qwest a nonrecurring charge, which
shdl be ICB, based on the scope of the work required.

Thus, if Qwest and the CLEC cannot reach agreement regarding a single point of interconnection to
serve the MDU, Qwest will either rearrange facilities or congtruct a fully accessible single point of
access. Thecrux of thisissueisthat AT& T believes that the CLEC should be able to control whether
Qwest should rearrange facilities or build asingle point of access.84

The FCC dready decided thisissue in the UNE Remand Order 85

If parties are unable to negotiate a reconfigured single point of
interconnection at multi-unit premises, we require the incumbent to
condruct asingle point of interconnection that will be fully accessble
and auitable for use by multiple carriers. Any disputes regarding the
implementation of this requirement, induding the provison of
compensation to the incumbent LEC under forward-looking pricing
principles, shal be subject to the usua dispute resolution process under
section 252.

Thus, the FCC clearly gated that, in Stuations where the parties cannot reach agreement regarding a
single point of interconnection at an MDU, Qwest must congtruct a fully accessible single point of
interconnection. Section 9.3.3.7 tracks very closaly with the FCC's holding. Because the SGAT

provisons implement the FCC's requirements, this issue should be decided in Qwest's favor.
Qwest's M TE Access Protocal. At the workshop, Qwest explained that it created the MTE

Access Protocol to respond to AT& T's request for direct access to subloop terminas, andto MTE
Termindsin particular.86 The document isintended to provide guidance to CLEC technicians8” The
MTE Access Protocol is aworking document that has asssted AT& T and Qwest in defining and
resolving their specific areas of digoutess

At theworkshop, AT&T listed its concerns about the MTE Access Protocol in substantial
detail .89 Qwest immediately responded to those concerns point by point at the workshop.20 Qwest

84 July 13, 2001 Workshop Transcript Vol. 37 at 4682:18-4683:9.

85 UNE Remand Order 1 226.

86 July 31, 2001 Workshop Transcript Vol. 36 at 5485:5-14.

87 July 31, 2001 Workshop Transcript Vol. 36 at 5468:1-12.

88 July 31, 2001 Workshop Transcript Vol. 36 at 5468:12-15.

89 See, generally, July 31, 2001 Workshop Transcript Vol. 36 at 5468-5483.
90  See, generally, July 31, 2001 Workshop Transcript Vol. 36 at 5485-5494.
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then agreed to work with AT& T in the evening to attempt to reach agreement regarding how to address
AT& T's concerns and to produce a new, revised version of the MTE Access Protocol for discussion
the next day in the workshop. Qwest produced aredlined version of the document incorporating
language addressing AT& T's concerns9! AT& T acknowledged that the revised version reflected the
parties substantia progress toward agreement.92

With the exception of certain issues that are aready a impasse between the parties rdating to
SGAT provisions and are addressed in this brief (e.g., the need for CLECs to submit LSRsto order
subloops), the parties have agreed on language to be incorporated in the MTE Access Protocol to

resolve the concerns AT& T has expressed.

B. Issue SB-13: Whether Qwest must create aweb stetoidentify MTE locationswhereit hasmade an
owner ship determination.

AT&T requested that Qwest create aweb site to identify every MTE location where it has
made an ownership determination, in the same way that Qwest tracks collocation space.®3 Contrary to
AT& T's suggestion, thereis a crucid digtinction between the collocation web steand AT& T's
proposed intrabuilding cable ownership web ste: unlike collocation space, there are literdly tens of
thousands of MTE locations in Qwest's fourteen state region. As Qwest's witness at the workshop
noted, maintaining ownership determination regarding each location on aweb ste would entail a
"staggering number of entries."®4 The creation and maintenance of such aweb ste would impose an
extreme burden on Qwest.

In addition to being overly burdensome, such aweb site would have little practicd utility.
Theoreticaly, a CLEC could use the Ste to locate a prior determination of ownership relating to an
MTE location instead of waiting for Quwest to provide that information. The SGAT provides that Qwest
has only two business days to notify CLECs regarding its determination of ownership of intrabuilding
cable in those MTE locations where there has dready been a determination of ownership.®> Having this

91  August 1, 2001 Workshop Transcript VVol. 37 at 5518:6-5519:23.
92 August 1, 2001 Workshop Transcript Vol. 37 at 5519:25-5520:16.
93 August 1, 2001 Workshop Transcript VVol. 37 at 5546:1-19.

94 August 1, 2001 Workshop Transcript Vol. 37 at 5546:21-5547:3.
9  SGAT section 9.35.4.1.
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knowledge two days earlier would not be of much practica value to a CLEC because the CLEC would
require far more than two days to bring its facilitiesin. CLECs know which locations it may seek to
serve weeks, even months, before they are prepared to deliver the service. Qwest'stwo day interval
will not delay any CLEC using a reasonable business planning process.

Given Qwest's eminently reasonable two day interva for notifying CLECs of prior ownership
determinations, the Commission should rgject AT& T's request to provide and maintain that same

information on aweb dte.

C. I ssue SB-4: Whether CLECsmust submit L SRsto order subloops. [SGAT Sections9.35.1.1,
9.352.1,93544]

Submission of aloca service request ("LSR") is the industry standard for wholesale orders.%6
The Ordering and Billing Forum ("OBF") isthe nationd industry forum that creates and maintains LSR
ordering guiddines, which are the de facto standard for ordering. The OBF has consdered how
subloop unbundling should be ordered and has developed L SR guidelines for ordering subloops. The
process the OBF has defined for ordering subloops is based on submission of an LSR for al subloop
elements, including feeder, digtribution, and specificaly including intrabuilding cable. Whenever a CLEC
is interconnecting with Qwest's network, the LSR provides the process by which the CLEC informs
Qwest that it isgaining access at an MTE. Thisdlows Qwest to update its inventory records to reflect
that the identified piece of network isbeing used®” and provides information required for Qwest to
begin billing the CLEC and to regiter the circuit in Qwest's maintenance systems.8 Qwest's LSR form
for subloop orders requires substantialy the same information that CLECs currently provide on LSRsto
order unbundled loops.

AT&T damsthat it should not be required to order intrabuilding cable in an MTE environment
submitting a LSR to Qwest. This contention iswholly unreasonable and without merit.

The industry standard requires submission of an LSR for ordering for good reason. The LSR

contains information regarding the interconnection point between the CLEC network and the Qwest

9  July 13, 2001 Workshop Transcript Vol. 32 at 4705:6-12.
97 July 13, 2001 Workshop Transcript Vol. 32 at 4704:18-21.
98 July 13, 2001 Workshop Transcript Vol. 32 at 4705:2-5.
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network. It aso alowsthe CLEC customer care representative who creates the L SR to validate that
interconnection point information againgt Qwest's systemsto ersure that it is valid and will be accepted.
The LSR containsinformation Qwest requires for billing, tracking inventory, and identifying the circuit
for maintenance and repair purposes. Timely submission of the LSR is required so that Qwest can
satidfy its obligations to manage and maintain its network® and to bill and recover the payment to which
it isentitled for the eement. More importantly, both CLEC and Qwest customerswill be adversdy
affected by thelack of atimey LSR due to the resultant inaccuracies in Qwest’ s systems, which will
impede Qwest’ srepair efforts.

Instead of the industry standard LSR process, AT& T offersvery little process. AT& T
proposed to provide Qwest with only a monthly summary indicating the terminal block and pair and
cable used by property address.100 The Multistate Facilitator found in his recommendations that
"AT&T's solution is smply not rigorous enough to offer Qwest what it is entitled to have™01 The
Arizona Staff dtated that AT& T's proposal "is not satisfactory and would most likely lead to
consderable delay and dispute over access and ownership issues resulting in an entirely unworkable
process."102 Moreover, AT& T refuses to submit any information in the industry standard L SR format,
based on the cogt it claims is associated with submitting an LSR.103

AT& T'srefusal iswholly unreasonable in severd respects. Firg, the abbsence of an LSR would
dramaticaly increase Qwest's costs. Without L SR information, Qwest would have to build manua
processesinto its billing flow in order to ensure accurate billing out of the usua monthly flow. In
addition, AT& T’ s position would probably require that Qwest manualy create and track the AT& T
payment notices in a spreadshest, rather that through Qwest's existing automated billing sysems. There
is no legitimate reason for reinventing a process that has aready been developed and established asthe

99 July 13, 2001 Workshop Transcript Vol. 32 at 4704:1-4.

100 july 13, 2001 Workshop Transcript VVol. 32 at 4700:19-23.

101 see Exhibit 1, Multistate Facilitator's Emerging Services Report at 31.
102 see Exhibit 2, Arizona Staff's Final Emerging Services Report at ] 211.
103 July 13, 2001 Workshop Transcript Vol. 32 at 4706:4-11.
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industry standard. Moreover, without the information provided on an LSR, Qwest would be unable to
resolve any maintenance problems for CLEC customers.104

Further, the absence of an LSR will impede Qwest's ahility to service its own retall customers.
If acustomer subscribesto AT& T's service, then decides to return to Qwest, Qwest will have difficulty
providing service because it will not know that AT& T has taken the subloop. When that customer
caled Qwest to order service, Qwest may have committed to a shorter ingtdlation interval and be
unable to meet it because it was not aware that a portion of the subloop had been taken by AT&T.
Without knowledge regarding the activity that has taken place a the termind, a Qwest technician is
faced with ether pulling AT& T's jumper off, believing that it should be serving a Qwest customer, or not
turning up the Qwest service. Neither option is acceptable because both result in the unnecessary
disruption of acustomer'ssarvice. If AT& T had notified Qwest of these activities by submitting an
LSR, Qwest would be able to contact AT& T to resolve the Situation much more quickly and efficiently.

Moreover, AT& T has admitted thet it will have to complete an LSR for 70-80% of MTE
orders because those orders will include local number portability, which must be ordered by LSR.105
That same L SR can be used to order inside wire subloops.196 Thus, this dispute will touch only a
minority of AT& T sorders. The substantia mgjority will require an LSR regardless of the outcome of
thisissue. If AT&T isnot prgudiced by issuing LSRsin these ingtances, surdly it will not be prgudiced
by submitting an LSR in the circumstances without number portability.

While the parties have come closer to agreeing on the specific information to be provided,
AT&T has offered no practica dternative to submitting LSRs to order subloops. If AT&T providesal
of the necessary information in aformat other than an LSR, Qwest will have to convert it to LSR format
anyway in order to enter it into its sysems. The Multistate Facilitator and the Arizona and Colorado
Commission Staff have dl found that the CLECs should be required to comply with the industry

standard.107 Qwest urges this Commission to do the same.

104 July 13, 2001 Workshop Transcript VVol. 32 at 4712:20-4713:23.
105 July 13, 2001 Workshop Transcript VVol. 32 at 4706:13-20.
106 July 13, 2001 Workshop Transcript Vol. 32 a 4708:10-4709:21; 4710:15-20.

107 see Exhibit 1, Multistate Facilitator's Emerging Services Report at 31; see also Exhibit 2, Arizona Staff's Final
Emerging Services Report at 1 207, 210; see also Exhibit 3, Colorado Staff's Final Emerging Services Report at 1 131-
132.
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D. Issue SB-5: Whether CLECs should pay the nonrecurring charges proposed by Qwest for creation of
an inventory. [SGAT Sections9.3.3.5,9.3.5.4.4]

AT&T and Qwest have mede subgtantid progress regarding the inventory requirement. During
the Washington workshops, Qwest agreed that completion of the inventory is not required before a
CLEC can gain access to a subloop element.198 The inventory itsdf has dso been refined. The
inventory required is an inventory of the CLEC's facilities, not Qwest facilities109 The CLEC provides
information to Qwest regarding the CLEC's intent to bring a specified number of facilitiesinto a building,
and Qwest creates an inventory in its systems by inputting thet information.110 Thisinventory
information alows Qwest to build continuity on acircuit in its systems so that problems can be isolated
quickly when they arise11l AT& T refusesto pay Qwest's proposed charge for inputting the inventory
information.112

AT&T'srefusa to pay Qwest'sinventory charge is unreasonable. The parties have reached
agreements that narrow Qwest's involvement to the bare essentials -- inputting the necessary information
into Qwest's systems to create the inventory. Qwest is entitled to recover its just and reasonable costs
of providing CLECs access to its facilities and equipment.113  As discussed above, the inventory
information is vitd to Qwedt's ability to maintain its network information and to respond to maintenance

issues. The Commission should find in Qwedt's favor on thisissue.

V. DARK FIBER114

A Issue DF-5(1) & (2): Whether the unbundling requirement extends beyond the RBOC, Qwest
Corporation. [SGAT Section 9.7.1]

The unbundling obligations of section 251(c)(3) apply only to ILECs115> Qwest Corporation is

the only ILEC in the Qwest family of corporations. As part of the Qwest/U S WEST merger,

108 July 13, 2001 Workshop Transcript Vol. 32 at 4785:14-4746.25.

109 July 13, 2001 Workshop Transcript Vol. 32 at 4730:1-7.

110 August 1, 2001 Workshop Transcript Vol. 37 at 5522:21-5523:5, 5523:11-13.

111 July 13, 2001 Workshop Transcript Vol. 32 a 4722:16-4723:10.

112 August 1, 2001 Workshop Transcript Vol. 37 at 5521:19-5522:4,

113 |owa Utilities Board v. FCC, 219 F.3d 744, 750 (8" Cir. 2000), cert. granted January 22, 2001.

114 There was an additional dark fiber issue, DF-1, relating to leased fiber from non-affiliates. Qwest has agreed to
provide access to dark fiber Qwest has obtained through capitalized Indefeasible Right to Use ("IRU") or capitalized
leases, so long as Qwest is not prohibited from providing access to another person or entity, regardless of whether
the IRU or leaseiswith an &ffiliate or non-affiliate. SGAT section 9.7.1. Therefore, thereis no impasse relating to this
issue.

115 gection 251(c)(3) is a subsection of section 251(c) which begins with the following preamble:
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U S WEST Communications, Inc. became Qwest Corporation. Prior to the merger, Qwest had no
ILEC operations, and U S WEST Communications, Inc. was the only ILEC within the U S WEST
family of entities116 Thus, Qwest Corporation isthe only ILEC within the Qwest family.117
Consequently, the unbundling requirements of section 251(c)(3) apply only to Qwest Corporation.

AT&T neverthe ess contends that Qwest should be required "to add language to its SGAT that
darifiesthat QCl and its ffiliates are obligated to unbundled [sic] their in-region fadilities, incdluding dark
fiber."118 AT&T damsthat the unbundling requirements of section 251(c)(3) pertain to entities beyond
Qwest Corporation. AT&T has offered no rationae, legd or factud, for its pogtion in this or any other
workshops. Indeed, there is no judtifiable rationde for AT& T’ s position. 119

1 Background

Qwest Communiceations Internationa ("QCI") is a holding company that owns a variety of
subsdiaries120 These subsidiaries are separate corporations with defined assets and operations. Two
of these corporations own and control sgnificant telecommunications networks that provide
telecommuni cations services pursuant to state or federa authority.121 Qwest Corporation (*QC”), the
successor to the old U S WEST Communications, Inc. (“USWC”), isthe only Qwest entity that
provides (or has ever provided) locd exchange servicesin Washington. Qwest Communications
Corporation (“QCC"), the successor to the pre-merger Qwest’ s businesses, holds Qwest’ s nationwide
long distance network and provides only non-local-exchange services in these sates. Neither QCC nor

any other QC affiliates have ever provided any kind of loca exchange service in this sate, 122 nor have

ADDITIONAL OBLIGATIONS OF INCUMBENT LOCAL EXCHANGE CARRIERS. — In addition to
Ehetidegties contained in subsection (b), eachincumbent local exchange carrier has the following
uties:

47 U.S.C. §251(c) (emphasis added).
116 Rebuttal Testimony of Mary Ferguson LaFave on behalf of Qwest Corporation, dated June 21, 2001 ("L aFave
Testimony") at 3:1-2.
117 Section 251(h)(1) defines ILEC, and there is no evidence that any Qwest entity other than Qwest Corporation
satisfies this definition, nor could there be.
118 AT& T's Emerging Services Comments at 6-7.

119 Tothe extent that AT& T argues for anew obligation, the FCC has made it crystal clear that this section 271
proceeding is not the appropriate venue. Kansas/Oklahoma Order 119.

120 | aFave Testimony at 2:17-19.
121 | gFave Testimony at 2:19-22.
122 | gFave Testimony at 3:8-12.
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they ever acquired any loca exchange facilities or network elements from QC or USWC,123 nor have
they been certificated asa LEC.

As st forth below, thereisno basisfor AT& T’ stheory in the 1996 Act, the FCC’ s orders, or
any court case.

2 None of QC's Affiliatesis a Sucoessor or Assign of US WEST Communications, I nc.

AT&T positsthat the Qwest/U SWEST merger made al Qwest entities into ILECs because dll
Qwest entities became successors and assigns of U SWEST Communications, Inc., which was an
ILEC. QC'saffiliates do not meet the “successor or assign” requirements of section 251(h). The FCC
has ruled that one company isa“successor” of another for purposes of section 251(h) if thereis
“substantia continuity” between them, “such that one entity stepsinto the shoes of, or replaces, another
entity.”124 “Subgtantial continuity” exists where a company has “ acquired substantial assets of its
predecessor and continued, without interruption or substantial change, the predecessor’ s business
operations.” 125 No affiliate of QC has “ step[ped] into the shoes of, or replace(d]” the pre-merger
ILEC, nor has any such affiliate “acquired substantia assets’ of USWC or “continued” USWC's ILEC
business “without interruption or substantia change.”126 The only Qwest entity that has done these
things (and, hence, the only one that is an ILEC “ successor” for purposes of section 251(h)) is QC.127

Other provisons of the Act confirm that the regulatory status of a multi-part company such as
Qwest must be determined separately for each of the company’ s corporate entities. For example,
section 272 prescribes certain requirements for any Bell Operating Company affiliate “which isaloca
exchange carrier that is subject to the requirements of section 251(c)” — clearly indicating thet there
can be BOC dffiliates that are not loca exchange carriers and not subject to 251(c). 47 U.S.C.
§272(a)(1). Smilarly, 47 U.S.C. § 153(4) defines a“Bdl Operating Company” as one of twenty

123 | aFave Testimony at 3:14-4:2.

124 Applications of Ameritech Corp. and SBC Comm. for Consent To Transfer Control, 14 FCC Red 14712, 14897-
98 11454 (1999), vacated in part sub nom. Association of Communications Enters. v. FCC, 235 F.3d 662 (D.C. Cir.
2001).

125 1d. (quoting Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 43 (1987)). See also 47 C.F.R. §53.207
(BOC &ffiliateis a*successor or assign” of an ILEC only if the ILEC transfers assets to the affiliate that are subject to
section 251(c)(3), and then only “with respect to such transferred network elements”).

126 | aFave Testimony at 4:4-12.
127 | aFave Testimony at 4:12-13.
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listed companies (the origind BOCs) together with some (but not all) successors and assigns and some
(but not dl) corporate afiliates, depending on whether they provide wireline telephone service 128
Contrary to AT& T’ s suggestion, Congress did not intend the various regulatory categoriesin the Act to
sweep in entire corporate families without any regard to the particular services each entity in that family
isactudly providing.

QC has not sought to avoid section 251(c) obligations by moving locad network facilities or
eements from QC to its affiliates and having the affiliates lease them back to QC or provide the services
themsdves 129 Thereis no evidence in the record — and certainly nothing provided by AT& T —
suggesting that any of QC's afiliates have pursued the same lines of business as QC in an effort to
sphon off its customers.

3 None of QC's Affiliatesare LECs, Let AlonelLECs, in Washington.

By the terms of the Act, the only entities that are subject to section 251(c) are “incumbent local
exchange carriers.” 130 Congress defined “incumbent loca exchange carriers’ as a subcategory of
“local exchange carriers” the ILEC in agiven areaiis “the local exchange carrier that — (A) on
[February 8, 1996], provided telephone exchange service in such area; and (B)(i) on such date.. . . was
deemed to be amember of [NECA] . . . ; or (ii) isa person or entity that, on or after such date. . .,
became a successor or assign of amember [of NECA].”131 A “locd exchange carrier,” inturn, is
defined in terms of its specific activities aLEC isany carrier “that is engaged in the provision of

tel ephone exchange service or exchange access.” 132

128 Theterm “(B) includes any successor or assign of any such [listed] company that provides wireline telephone
exchange service; but (C) does not include an affiliate of any such company, other than an affiliate described in
subparagraph . .. (B).” 47 U.S.C. § 153(4).

129 | aFave Testimony at 4:15-22.

130 47U.SC. § 251(c).

131 47 U.S.C. § 251(h)(1) (emphasis added).

132 47U.SC. § 153(26) (emphasis added). The Act defines “telephone exchange service” as*“(A) servicewithin a

telephone exchange, or within a connected system of telephone exchanges within the same exchange area operated

to furnish to subscribers intercommunicating service of the character ordinarily furnished by a single exchange, and
which is covered by the exchange service charge, or (B) comparable service. . . by which a subscriber can originate

and terminate atelecommunications service.” 47 U.S.C. § 153(47). “Exchange access’ is defined as “the offering of

access to telephone exchange services or facilities for the purpose of the origination or termination of telephone toll
services.” 47 U.S.C. § 153(16).
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None of QC's afiliates is “engaged in the provison of” any loca exchange servicein
Washington.133 None thereforeisa“loca exchange carrier” within the meaning of the Act. QC's
affiliates thus cannot be “incumbent loca exchange carriers’ as defined in section 251(h): they are not
“the local exchange carrier that . . . provided telephone exchange service” in Washington on
February 8, 1996, nor are any a“local exchange carrier that . . . isaperson or entity that, on or after
such date. . ., became a successor or assign” of such aLEC.134 Put smply, snce QC s dfiliates are
not “loca exchange carriers’ at all, they cannot be “incumbent local exchange carriers’ for purposes of
section 251(c).

Even if aQC dffiliate were to provide loca exchange servicesin the future in Washington, it il
would not be an incumbent LEC within the meaning of section 251(h) unlessit became USWC's
successor or assign by acquiring “key local exchange and exchange access services and facilities’ from
USWC — specifically, “network eements that must be provided on an unbundled basis pursuant to
section 251(c)(3).”13> None of QC's dfiliates have ever acquired such network € ements from USWC
or QC.136 Asthe FCC has held, “a BOC &ffiliate should not be deemed an incumbent LEC subject to
the requirements of section 251(c) solely because it offerslocal exchange service; rather, section 251(c)
goplies only to entities that meet the definition of an incumbent LEC under section 251(h),” in particular,

that section’s * successor or assign” test.137

4, Section 251(c) does nat Extend to an Incumbent LEC's L ong Distance Oper ations or
Network.

The FCC has specificaly consdered how the unbundling obligations of section 251(c)(3) apply
to carriers (such as Sprint and the former GTE) that provide both incumbent local exchange and long

distance services, and it rgjected the argument AT& T makes here. In the Advanced Services Remand

133 | aFave Testimony at 3:8-12.
134 47 U.S.C. 88 251(h)(1)(A), (B) (emphasis added).

135 I mplementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of
1934, As Amended, 11 FCC Red 21905, 22054 11309 (1996). See also 47 C.F.R. §853.207 (FCC definition of aBOC
“successor or assign”).

136 | aFave Testimony at 3:14-4:2.

137 I mplementation of the Non-Accounting Safeguards of Sections 271 and 272 of the Communications Act of
1934, As Amended, 11 FCC Red 21905, at 22055 { 310.
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Order,138 the FCC found “no merit” to the suggestion that “ section 251 would inevitably require GTE
and Sprint, acting in their capacity as incumbent LECs, to unbundle dl their fadilities, induding their long
disance facilities”139 These ILECS long distance facilities would not meet the “limitations Congress
has established in section 251(d)(2)” on unbundling; access to them is not “necessary” to provide
competitive loca service, nor would the failure to unbundle such facilities “impair” a CLEC s dbility to
compete.140 These limitations ensure “that the unbundling obligations under section 251(c) are
conggtent with section 251’ s underlying god of opening thelocal market to competition.”141

In alater apped, the FCC explained its ruling on the basis that the unbundling of ILECS
affiliated long distance networks would not serve the “* underlying god’ of sections 251 and 252: to
bring competition to those telecommunications markets that are subject to the continuing market power
of incumbent LECs.” Brief for Respondents at 30, WorldCom, Inc. v. FCC, No. 00-1002 (D.C. Cir.
filed Dec. 22, 2000) (emphasisin origind). Asthe FCC told the D.C. Circuit, ILECs have no market

power and control no bottleneck facilitiesin long distance:

Asagenera matter, incumbent LECs have traditionaly held market
power not with respect to “long distance” networks as such, but with
respect to the loca bottleneck facilities (such as the loop) needed for
“access’ to those networks (and thus to the telecommunications and
information services carried over those networks).

Id. Therationde for unbundling is absent in this context, as the FCC acknowledged. m The DC Circuit
upheld the FCC' s definition of the scope of an ILEC' s unbundling obligations on the condition thet
those obligations would not extend to non-ILEC services, such aslong distance, wireless, and cable
SaYrvices 142

Indeed, AT& T itsdlf filed abrief supporting the FCC in that appeal. AT& T agreed with the
FCC that the obligations of sections 251 and 252 are specificaly directed to incumbents’ local service

networks;

138 Order on Remand, Deployment of Wireline Services Offering Advanced Telecommunications Capability, 15
FCC Red 385 (1999), vacated in part and remanded on other grounds, WorldCom, Inc. v. FCC, 246 F.3d 690, 694-696
(D.C. Cir. 2001).

139 15 FCC Red at 390 1 13.

140 |d. at 390-91 1 13-14.

141 |d. at 391 1 14 (emphasis added).

142 \WorldCom, Inc. v. FCC, 246 F.3d 690, 694-695 (D.C. Cir. 2001)
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Congress recognized that by virtue of having been the providers of locd

exchange servicesin an area prior to the adoption of the 1996 Act,

ILECs possess monopoly control over locd network facilities. Because

new entrants cannot in the foreseeable future possibly replicate the

ILECS infrastructure, particularly their loops, Congress redized that the

ILECS datus asincumbent providers of exchange service gave them

insurmountable advantages over new entrants in the provision of al

telecommunications services that utilize those networks.. . . .
Joint Brief of Intervenorsin Support of Respondents in Opposition to the Qwest Petitioners t 6,
WorldCom, Inc. v. FCC, No. 00-1002 (D.C. Cir. filed Dec. 22, 2000). AT& T’ s current suggestion
that 251(c) applies without regard to whether the ILEC' slocal network is even at issue is an about-
face from its earlier pogtion.

Asaresult of theforegoing, it would make no difference even if QC &ffiliates were deemed to

be ILECs because none provide loca exchange service. The only telecommunications services they
provide are operator services and long distance. Thus, any dark fiber held by them would be part of a

long distance facility, and therefore be exempt from unbundling.

B. Issue DF-5(3): Whether Qwest must unbundledark fiber it doesnot own in meet point
arrangementswith third parties. [SGAT Section 9.7.1]

Ina"joint build" or meet point arrangement, two entities combine to make a fiber route between
two points. As part of the arrangement, the route may be divided into two parts that come together at
the meet point, and each entity owns one of the parts. Usudly, each entity has some rights to send
traffic over the fiber owned by the other party.143

Qwest has unequivocally committed to unbundling dark fiber that it owns and controls as part of
ameet point arrangement.144 For this purpose, Qwest added the following language to the SGAT:

9.7.220 Qwes shal allow CLEC to access Dark Fiber that is part of
amest point arrangement between Qwest and another Loca Exchange
Carrier if CLEC has an interconnection agreement containing access to
Dark Fiber with the connecting Loca Exchange Carrier. Qwest rates,
terms and conditions shall apply to the percentage of the route owned

by Qwest.
AT&T, however, wants Qwest to go further and unbundle dark fiber it does not own in such

mest point arrangements.145 Quvest cannot and will not unbundle such dark fiber that it does not own

143 Stewart Rebuttal Testimony at 40:16-22.
144 Stewart Rebuttal Testimony at 41:13-24.
145 AT& T's Emerging Services Comments at 7-8.
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or control. Contrary to AT& T'sclaim that it is entitled to unbundling of any rights Qwest have to send
traffic over the fiber owned by the other party, any such rights do not congtitute Quwest dark fiber and,
therefore, are not subject to dark fiber unbundling obligations.146  Further, Qwest's failure to unbundle
those rightsis not discriminatory. To the contrary, requiring CLECsto ded with athird party that has
no legd obligation to ded with it is exactly what Qwest had to do.147 Thus, it is not discriminatory to
require CLECsto do the same. Finaly, providing CLECswith Qwest'srights at TELRIC rates (which
is necessarily implied by unbundling) when the CLEC is not required to assume Qwest’ s duties under its
arrangement with the third party may actudly unlawfully discriminate againg Qwest -- and possibly the
third party, who may have legd rights againgt such atransfer to CLECs of Qwedt’s rights under the
two-party arrangement.148

Agan, AT&T failed to provide any legd justification for how Qwest could unbundle such an
asset of athird party or how it could be required to do s0.149

C. Issue DF-22 Whether Qwest may impose a requirement of a significant amount of local exchange
traffic on dark fiber combinations. [SGAT Section 9.7.2.9]

AT&T has chdlenged the following provison in the SGAT as unlawful:

9.7.29 CLEC shdl not use UDF as a substitute for specid or
switched access services, except to the extent CLEC provides“a
ggnificant amount of locd exchange traffic” to its end users over the
UDF as set forth by the FCC (See 9.23.3.7.2).

AT&T cdamsthat the FCC authorized such arestriction only for enhanced extended links
(EELs) and not dark fiber pursuant to the UNE Remand Order.150 AT& T'sargument does not
withstand scrutiny.

EEL s are combinations of loop and transport.151 Dark fiber is not a UNE unto itself, but rather

aflavor of trangport and loop.152 The loca exchange traffic redtriction pertains to combinations of loop

146 Stewart Rebuttal Testimony at 42:3-7.

147 Stewart Rebuttal Testimony at 42:7-12.

148  Stewart Rebuttal Testimony at 42:13-18.

149 As noted above, such arguments for novel duties are misplaced in a 271 docket. Kansas/Oklahoma Order 19.
150 AT&T's Emerging Services Comments at 9.

151 UNE Remand Order 11477, 480.

152 YNE Remand Order /174, 325.
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and transport.153 Thus, the loca exchange traffic restriction does properly pertain to combinations of
dark fiber loop and transport.154

Moreover, the FCC' s rationae for the loca exchange restriction pertains to dark fiber
combinations of loop and transport just as it doesto EELs. The FCC imposed the restriction so asto
prevent unbundling requirements from interfering with access charge and universal service reform.155 In
other words, an unfettered unbundling obligation would have erased substantia amounts of access
charge revenues. In addition, access revenues have higoricaly provided implicit subsdies that are
necessary to maintain the gods of universal service. Without the loca service restriction, dark fiber loop
and transport unbundling could present a Smilar threat to access revenues and universal service.

The Multigtate Facilitator and the Arizona Commission Staff found for Qwest on thisissue as
wdl156, The Multistate Facilitator stated: "The logic behind the FCC's concern about access chargesis
in no way diminished because the facilities providing the combination were unlit before a CLEC gained
access to them."57 Qwest urges the Commission to find that section 9.7.2.9 isjust and proper under
the FCC' s Supplemental Order Clarification.

D. Issue DF-9: Whether Qwest may impaose processrequirementsand rate dementsfor unbundled
dark fiber orders. [SGAT Section 9.7.3.1.1, 9.7.5.1]

The SGAT providesthat a CLEC must submit an inquiry specifying the two locations between
which the CLEC seeks dark fiber and the number of fibers requested.158 Thisinquiry iscdled an Initid

153 supplemental Order Clarification, In the Matter of Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, CC Docket No. 96-98, FCC 00-183 (rel. June 2, 2000) 8.
154 gimilarly, the restriction appliesto EUDF. In paragraph 489 of UNE Remand Order, the FCC made clear that
they were not ordering ILECs to provide EUDIT (otherwise known as entrance facilities), unlessthe CLEC is
providing local service:

We conclude that the record in this phase of the proceeding isinsufficient for us to determine

whether or how our rules should apply in the discrete situation involving the use of dedicated

transport links between the incumbent LEC’ s serving wire center and an interexchange carrier’s

switch or point of presence (or “entrance facilities’). . . We believe that we should fully explore the

policy ramifications of applying our rulesin away that potentially could cause a significant

reduction of the incumbent LEC’ s special access revenues prior to full implementation of access

charge and universal service reform. Therefore, we set certain discrete issues for further comment

below.
The FCC then asked for comment regarding whether EUDIT and unbundled transport in general could be used asa
substitute for special or switched access services. The same analysis applies to EUDF because it too is essentially
an entrance facility.
155 UNE Remand Order 1 489.
156 see Exhibit 2, Arizona Staff's Final Emerging Services Report at {1 274-278.
157 see Exhibit 1, Multistate Facilitator's Emerging Services Report at 51.
158 SGAT section9.7.3.1.1.
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Records Inquiry ("IRI™).159 If the IRI seeks information regarding dark fiber that does not run between
Qwest wire centers or between a Qwest wire center and customer premises, then aField Verification
and Quote Preparation ("FVQP") must be performed.160 WorldCom has challenged Qwest's IRI and
FV QP processes and rate dements, claiming that the dark fiber ordering process should the same as
the ordering process for unbundled dedicated interoffice transport ("UDIT™).161 WorldCom's position
samply ignores the differences between these two products.

Qwest's dark fiber and UDIT are not -- and cannot be -- inventoried in the same way.162 The
UDIT product is transport facilities that have aready been lit with eectronics and integrated into
Qwedt's provisoning systems.163 When Qwest receives a UDIT order, Qwest's systems can identify
the next available segment of trangport that meets the required parameters from the automaticaly
inventoried facilities thet are dready in Qwest's provisoning sysems.164 Dark fiber, on the other hand,
is by definition fiber that has not been lit by ectronics16> Unlit fiber is not integrated into Qwest's
provisioning systems. Instead, when Qwest receives an order for dark fiber or has a need to identify
dark fiber for its own usg, it employs a manua processto identify and incorporate that fiber asan
assignable fiber segment in Qwedt's provisoning systems166 \When the fiber does not terminate at a
Qwest wire center or customer premises, atechnician must be dispatched to determine how the fiber is
appropriately accessed.167 Thus, Qwest's dark fiber is smply not automaticaly assgnable like UDIT;
extensve OSS development work and modifications would be required for Qwest to inventory dark
fiber in the same way it inventorieslit fiber.168

Qwedt's IRI and FV QP phases are congistent with other RBOCs dark fiber offerings.169

Qwedt's processes for its dark fiber offering are reasonable and Qwest is entitled to recover itsjust and

159 SGAT section 9.7.5.1(a).

160 SGAT section 9.7.5.1(b).

161 July 13, 2001 Workshop Transcript Vol. 32 at 4643:6-19.
162 july 13, 2001 Workshop Transcript Vol. 32 at 4643:21-25.
163 July 13, 2001 Workshop Transcript Vol. 32 at 4644:1-5.
164 July 13, 2001 Workshop Transcript Vol. 32 at 4644:5-11.
165 SGAT section 9.7.1.

166 July 13, 2001 Workshop Transcript VVol. 32 at 4644:12-25.
167 July 13, 2001 Workshop Transcript Vol. 32 at 4646:3-7.
168 July 13, 2001 Workshop Transcript VVol. 32 at 4649:11-14.
169 July 13, 2001 Workshop Transcript VVol. 32 at 4647:18-23.
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reasonable cogts of providing CLECs access to its facilities and equipment.170 Therefore, WorldCom's

request must be denied.
E Issue DF-13: Whether Qwest must break open sealed splice casesto provide accessto dark fiber.
[SGAT Section 9.7.2.2]

At the workshop, Yipes requested that Qwest be required to provide access to dark fiber at
splice cases that are not located at the end of afiber optic strand, but that are located on a continuous
strand.171 Thisrequest must be rgjected as amatter of law.

The UNE Remand Order provides that dark fiber is not redly a UNE unto itself, but a
subspecies of two other UNEs — loop and transport.172 That Order also specifies the points at which
access to trangport and loopsiis required. For loops, accessis required at “accessble terminals.” 173
The FCC's definition is exceedingly clear: "An accessble termind is a point on the loop where
technicians can access the wire or fiber within the cable without removing a splice case to reach the

wire or fiber within."t74 The FCC further daified asfollows

Accessible terminds contain cables and their respective wire pairs that
terminate on screw posts. This alows technicians to affix cross
connects between binding posts of terminals collocated at the same
point. Terminals differ from splice cases, which are inaccessible
because the case must be breached to reach the wires within.175

Thus, there can be no question but that the FCC's definition of the ble terminas a which
Qwest must provide access to dark fiber do not include splice cases. Indeed, Yipes conceded at the
workshop that it's request exceeds the FCC's requirements. "It's not ble terminations under the
FCC's description.™76

Despite the clear absence of any obligation to do so, Qwest has nonethel ess agreed to provide
access to dark fiber at splice cases under certain circumstances.1’7 However, Qwest has specificaly

excluded certain splice cases, stating that it "will not open or break an exigting splices on continuous

170 |owa Utilities Board v. FCC, 219 F.3d 744, 750 (8" Cir. 2000), cert. granted January 22, 2001.
171 July 31, 2001 Workshop Transcript VVol. 36 at 5447:12-22.

172 YNE Remand Order /174, 325.

173 UNE Remand Order 1206.

174 UNE Remand Order 1 206 (emphasis added).

175 UNE Remand Order at n.395 (emphasis added).

176 July 31, 2001 Workshop Transcript Vol. 36 at 5447:22-23.

177 SGAT §9.7.222.
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fiber optic cable routes."78 Qwest generdly sedls plice cases at Strategic pointsin its network where it
anticipates little, if any, access a that point.179

Qwest has dready exceeded its obligations by providing access to dark fiber at splice cases
under certain circumstances. Qwest has no obligation to provide the access Yipes seeks. Therefore,
Yipes request must be denied.

VI. LINE SPLITTING

As mentioned above, Qwest was the first ILEC in the country to offer line sharing to CLECs.
Asthe FCC noted inits Line Sharing Reconsideration Order, line sharing islimited to those indances
in which the incumbent LEC provides voice service on the particular [oop to which the CLEC seeks
access.180 |n other words, a competing carrier seeking to provide XDSL service using the unbundled
high frequency portion of the loop can do so only if the same loop is used by the incumbent LEC to
provide voice service to an end user.181 Line splitting, on the other hand, occurs where both the voice
and data service are provided by competing carriers over a UNE-P platform.182 While Qwest is
unaware of any other ILECsthat currently provide asmilar offering, Qwest will offer "loop splitting,”
where a CLEC purchases an unbundled loop from Qwest and, by itsdf or in partnership with adata
LEC ("DLEC"), provides both voice and data service on the same loop.183

The parties reached impasse on five issues. As demonstrated below, each of these issues

should be decided in Qwest's favor as a matter of law.

178 SGAT §9.7.2229.

179 July 31, 2001 Workshop Transcript Vol. 36 at 5448:20-24.

180  Line Sharing Reconsideration Order {17.

181 Line Sharing Reconsideration Order 1 17; July 20, 2001 Workshop Vol. 11 Transcript at 276:3-6.
182 Line Sharing Reconsideration Order 1 17; July 20, 2001 Workshop Vol. I Transcript at 276:7-10.
183 July 12, 2001 Workshop Transcript Vol. 31 at 4575:14-19; SGAT section 9.24.
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A Isuel SPLIT-1(a) & (b) and L S-2: Whether Qwest isrequired to provide accessto Qwest's POTS
splitterson aline-at-a-time bassand, if so, whether the splittersmust belocated as closeto the MDF
aspossible. [SGAT Section 9.21.2.1]184

The CLECs claim that Quest should be required to purchase, own, and provide access to
Qwest's POTS gplitters on aline-by-line basisin order to provide CLECs with the full functiondity of
loops.185> The FCC has specifically regjected this contention on more than one occason. This demand
must be regjected as a matter of law and fact.

AT&T made the identica argument againgt Southwestern Bell Telephone Company ("SWBT")
inits section 271 proceeding. Specificaly, AT& T argued

that it has aright to line splitting capability over the UNE-P with SWBT
furnishing the line splitter. AT& T dlegesthat thisis"the only way to
dlow the addition of xDSL service onto UNE-P loopsin a manner that
isefficent, imdy, and minimdly diguptive” Furthermore, AT& T
contends that competing carriers have an obligation to provide access
to dl the functiondities and capabilities of the loop, including dectronics
attached to theloop. AT& T contends that the splitter is an example of
such eectronics and that it isincluded within the loop € ement.186

The FCC expresdy rgjected AT& T's argument:187

327. Wergect AT& T sargument that SWBT has a present obligation
to furnish the splitter when AT& T engagesiin line splitting over the
UNE-P. The Commisson has never exercised its legidative rulemaking
authority under section 251(d)(2) to require incumbent LECsto provide
access to the splitter, and incumbent LECs therefore have no current
obligation to make the splitter available. Aswe stated in the UNE
Remand Order, “with the exception of Digita Subscriber Line Access
Multiplexers (DSLAMS), the loop includes attached e ectronics,
including multiplexing equipment used to derive the loop transmission
capacity.” We separately determined that the DSLAM is a component
of the packet switching unbundled network eement. We observed that
“DSLAM equipment sometimes includes a splitter” and that, “[i]f not, a
separate splitter device separates voice and data traffic.” Wedid not
identify any circumstancesin which the splitter would be treeted as part
of the loop, as distinguished from being part of the packet switching
element. That distinction is critical, because we declined to exercise our
rulemaking authority under section 251(d)(2) to require incumbent

184 WorldCom claimsthat, if Qwest is required to provide access to its splitters, then Qwest should be required to
place its splitters as close to the MDF as possible. July 12, 2001 Workshop Transcript Vol. 31 at 4571:11-16. As
discussed below, the CLECs' demand for access to Qwest's splitters must be rejected as a matter of fact and law,
therefore WorldCom's demand regarding placement of the splitter is moot. Qwest is not required to provide accessto
the splitters, therefore i ssues regarding splitter placement are moot.

185 Seg, e.g., AT&T's Comments on Loops, Line Splitting and NIDs for Workshop 1V, dated June 28, 2001
("AT&T'sLoop Comments") at 23-26.

186  SBC Texas Order 1 326 (footnotes omitted).

187 SBC Texas Order 11 327-328 (footnotes omitted; emphasis added).

41



LECsto provide access to the packet switching element, and our
decision on that point is not diputed in this proceeding.

328. The UNE Remand Order cannot fairly be read to impose on
incumbent LECs an obligation to provide access to their splitters.

This pogition is further supported by the Line Sharing Order, which isthe basisfor theline
splitting requirement. In that order, the FCC held that ILECs have the option of providing line splitters
themsdves or, in the dternative, dlowing CLECsto place thair splittersin the ILEC' s centrd offices.188
Thus, the FCC has specificaly held, not once but twice, that ILECs are not required to own and ingtall
glittersfor CLECs on aline-at-a-time basis.

AT&T concedes that the FCC has not yet required ILECs to provide access to splitters and
that such accessis therefore not a condition of obtaining 271 gpprovd.189 AT& T nevertheless argues
that the Texas Commission has decided thisissue in itsfavor.190 As noted above, decisions of the
Texas Commission do not control over FCC orders with respect to this 271 proceeding. In addition,
the Texas Commission decision does not stand for the broad proposition the CLECs assert. The Texas
Commission consdered a Stuation where SWBT utilized non-integrated outboard splitters as part of a
managed data service it offered. Because splitters were dready in use and available, the Texas
Commission required SWBT to provide the outboard splittersto CLECs. However, the Texas
Commission expresdy limited thisfinding to the facts beforeit: "The Commission darifiesthet this
finding applies only to 'sand-aone splitters, as requested by AT& T in this docket. This does not
apply to a splitter that has been incorporated into a DS_AM."191

AT&T appears to acknowledge this limitation, arguing only that Quwest should provide access
to its outboard splitters, to the degree it has any.192 Unlike SWBT, Qwest does not currently provide

188  Third Report and Order in CC Docket No. 98-147, Fourth Report and Order in CC Docket No. 96-98, In the
Matters of Deployment of Wireline Services Offering Advanced Tel ecommunications Capability and
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 98-
147 and 96-98, FCC 99-355 (rel. Dec. 9, 1999) ("Line Sharing Order™") 1 146.

189  AT&T'sLoop Comments at 45-46.
190 July 12, 2001 Workshop Transcript Vol. 31 at 4558:1-6; AT& T's Loop Comments at 47-49.

191 Order Approving Revised Arbitration Award, Petition of Southwestern Bell Telephone Company for
Arbitration with AT& T Communications of Texas, L.P., TCG Dallas, and Teleport Communications, Inc. Pursuant
to Section 252(b)(1) of the Federal Telecommunications Act of 1996, PUCT Docket No. 22315 (March 1, 2001) at 9
(emphasis added).

192 AT&T'sLoop Comments at 45.
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non-integrated (i.e., outboard) POTS splitters.193 The only splitters used in Qwest’s centrd offices are
those that are integrated by hardwiring into the DSLAM unit.194 Within the DSLAM platforms used by
Qwed, thereis a separate shelf for the splitters. However, the DSLAM shelves are hardwired directly
to the back of the data ports of the splitters with amphenol connectors.19> Because of the critical need
to maintain voice sarvice if aDSLAM card fals or is removed for maintenance purposes, Qwest’s
current architecture for DSLAM and splitter deployment does not cdl for circuit board integration.
However, the integration of DSLAMSs and splittersis not defined solely by circuit board integration.

From adesign and provisioning perspective, the DSLAM modems and POTS splittersare a
sngleunit19 Thistrandatesinto asingle point of demarcation between the shared loop and the
splitter/DSLAM port combinations. The interface to the ATM switch aso constitutes asingle
demarcation point.197 Moreover, the equipment bays that house the splitter and DSLAM units are
ordered from the manufacturer as asingle unit, with a one-to-one relationship between splitters and
ports.198 Thus, if Qwest were required to deconstruct the DSLAM/splitter unit to provide accessto a
glitter, the DSLAM availability would be stranded. Findly, Qwest’ s technicians do not have access to
the cable between the splitter and the DSLAM for testing. Testing is performed at the MDF.199
Therefore, it isimpossible to for Qwest to provide access for another provider to the Qwest-owned
gplitter.200 Thus, Qwest does not use outboard splitters.

Thus, neither the facts nor the law supports the CLECS demand for access to Qwest's POTS
gplitters. The Multistate Facilitator agreed with Qwest, refusing to require Qwest to purchase and own
POTS splitters on behdf of CLECs. "It isvery clear that existing FCC requirements provide no basis
for obliging Qwest to provide splitters and to make them available to CLECs on aline-at-a-time
basis."201 The Washington Commission should do likewise.

193 Rebuttal Testimony of Jean M. Liston on behalf of Qwest Corporation, dated July 13, 2001 ("Liston Rebuttal
Testimony") at 73:14-15.

194 July 12, 2001 Workshop Transcript Vol. 31 at 4559:5-4560:1; Liston Rebuttal Testimony at 73:15-16.
195 | iston Rebuttal Testimony at 73:16-17.

196 | jston Rebuttal Testimony at 73:18-19.

197 Liston Rebuttal Testimony at 73:20-22.

198 | jston Rebuttal Testimony at 73:22-74:2.

199 | jston Rebuttal Testimony at 74:2-3.

200 | jston Direct Testimony at 103:3-10; Liston Rebuttal Testimony at 74:3-5.

201 Exhibit 1, Multistate Facilitator's Emerging Services Report at 4, 15.
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B. IssueLSPLIT-2and LS-1: Whether Qwest mugt offer itsretail DSL service on a gand-alonebasis
when a CLEC providesthe voice service over UNE-P.

Qwest offersaretal DSL product (formerly caled "MegaBit") dong with its voice services. In
accordance with unambiguous holdings in two FCC orders, Qwest initidly offered its DSL serviceto
retal cusomers only if Qwest also provided voice service. Qwest has now modified its policy and
agreed to continue to provide its DSL service to a customer that has decided to obtain UNE-P voice
sarvice from another provider.202 Therefore, thisissue should be closed. However, AT& T asked that
the issue remain open pending itsreview of the product offering.203 Accordingly, while Qwest has
agreed to continue to provide its DSL service to a customer that obtains UNE-P voice service from
another provider, Qwest sets forth the legd basis for its continued belief that thereisno legd
requirement for it to do so.

Asamatter of law, Qwest has no obligation to continue to provide DS service when itsretall
customer decides to obtain UNE-P voice service from another provider. The FCC expressly rgected

AT&T'sargument to the contrary in its SBC Texas Order:

Wergect AT& T’ s argument that we should deny this application on
the basis of SWBT’ s decison to deny itsxDSL service to cusomers
who choose to obtain their voice service from a competitor that isusing
the UNE-P. Under our rules, the incumbent LEC has no obligation
to provide xXDSL service over this UNE-P carrier loop. ... Insum,
we do not find this conduct discriminatory.204

Indeed, in the context of denying AT& T's motion for reconsderation on this very issue, the FCC
recently confirmed that Qwest has no obligation to provide XDSL service when it is no longer the voice

provider.205 The FCC left no room for doubt on thisissue:

We deny, however, AT& T's request that the Commission clarify that
incumbent LECs must continue to provide xDSL services in the event
customers choose to obtain voice service from acompeting carrier on
the same line because we find that the Line Sharing Order contained
no such requirement.206

202 July 12, 2001 Workshop Transcript Vol. 31 at 4564:23-4565:6.
203 July 12, 2001 Workshop Transcript Vol. 31 at 4569:17-4570:2.
204 SBC Texas Order 1330 (emphasis added, citations omitted).

205 | ine Sharing Reconsideration Order 26 (ILEC isnot required to provide xDSL service when it is no longer the
voice provider).
206 | ine Sharing Reconsideration Order 1 16.



AT&T hasdamed in other jurisdictions that, even though the FCC plainly rgected its motion
for recongderation on thisissue, some of the FCC's language in the Line Sharing Reconsideration
Order could be congtrued to mean that the FCC did not actudly consider thisissuein the underlying
Line Sharing Order. Inthe Line Sharing Reconsideration Order, the FCC stated:

Although the Line Sharing Order obligates incumbent LECsto make
the high frequency portion of the loop separately available to competing
carriers on loops where incumbent LECs provide voice service, it does
not require that they provide xDSL service when they are not [S]
longer the voice provider. We do not, however, congder in this
Order whether, as AT& T dleges, this Stuation isaviolation of sections
201 and/or 202 of the Act. To the extert that AT& T believes that
gpecific incumbent behavior constrains competition in a manner
inconggtent with the Commission's line sharing rules and/or the Act
itsdlf, we encourage AT& T to pursue enforcement action.207

Reduced to its essence, this passage says: "We do not requireit. We will not consder your argument
here. Takeit to another forum." AT&T has suggested in other jurisdictions that this passage indicates
that the FCC actually did not consider an incumbent's obligation to provide xDSL service when it isno
longer the voice provider. Itisdifficult toimagine how AT& T teased such a congtruction out of the
FCC's plain statement that the Line Sharing Order "does not require that [ILECS] provide XDSL
service when they are not [sic] longer the voice provider." The first sentence quoted above cannot
reasonably be read to support AT& T'sclam.

However, the FCC did clearly state in the Line Sharing Order that it did not consder AT&T's
adlegation that an incumbent's decision not to offer xDSL service violates sections 201 and/or 202 of the
Act because those issues should be raised in a separate enforcement proceeding. Thus, section
201/202 issues were not gppropriately raised in that proceeding, in which the Commission considered
section 251 line sharing obligations. Because the line splitting obligations at issue here arose from that
line sharing proceeding, the FCC's determination that AT& T's section 201/202 arguments were not
within the gppropriate scope of that proceeding applies equdly to this proceeding. Moreover, given the
FCC's repested refusal to consder extraneous issues in section 271 proceedings, AT& T's section
201/202 arguments are even less appropriately raised in this section 271 proceeding. Having refused to

207 |ine Sharing Reconsideration Order 126 (emphasis added).
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consder AT& T's section 201/202 concern because it was not appropriately within the scope of the
proceeding, the FCC encouraged AT& T instead to pursue a different type of action -- asection
201/202 enforcement action -- if AT& T believes that specific ILEC behavior congtrains competition.
Thus, AT& T's tortured congtruction of the FCC's statement is wholly without merit.

AT&T'sclam that it could be disadvantaged if Qwest does not continue to provide DSL
sarviceisequdly basdess. AT&T has presented no evidence regarding competitive harm or barrier to
market entry. Even AT& T had presented competent evidence regarding its claim, the claim must be
rejected as a matter of law because the FCC has dready expressy determined that Qwest's conduct is
not discriminatory:

[T]he UNE-P carier has the right to engage in line splitting on its loop.
Asaresault, aUNE-P carrier can compete with SWBT's combined
voice and data offering on the same loop by providing a customer with

line splitting voice and data service over the UNE-P in the same
manner. |n sum, we do not find this conduct discriminatory.208

A CLEC may provide DSL service to its voice customer or choose to resall Qwest's voice and
DSL serviceto its voice customer, or the customer can obtain DSL service from another provider.
Thus, DSL service poses no barrier to CLEC as a matter of law.

Finaly, it bears noting that Qwest retail DSL is merdly a competing product in the broadband
market dominated by cable modem service. Thislack of market power in the broadband market
further requires the conclusion that Qwest’ s policy and the FCC' s rule are pro-competitive.

Thus, thereisno legd basisfor requiring Qwest to continue to provide DSL serviceto its retall
customer who switches to UNE- P voice service from another provider. Nonetheless, in order to
address concerns raised by the Multistate Facilitator and the Arizona Commission Staff, Qwest has
agreed to continue to provide DSL services under those circumstances. Therefore, thisissueis moot.
Accordingly, thisissue should be decided in Qwest's favor.

C. IsuelL SPLIT-3: Whether Qwest must acknowledge loop splitting asalegal requirement.

Thereis no issue regarding whether Qwest will provide loop splitting because Qwest has
dready included aloop splitting offering inits SGAT. To Qwest's knowledge, no other ILEC in the

208 SBC Texas Order 1330 (emphasis added).
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country offersloop splitting.20° Moreover, unlike line splitting over UNE-P, there are no industry
standards relating to loop splitting. Nevertheess, Qwest has agreed to develop a standard offering for
loop splitting and has offered SGAT language, Section 9.24, to implement the offering. Qwest has
committed to developing its loop splitting offering collaboratively with CLECs through industry
meetings210 Through that process, Qwest will define the product offering and develop an
implementation schedule. There is thus no dispute regarding whether Quest will offer loop splitting.

Nonethdess, AT& T inggs that Qwest mugt affirmatively acknowledge thet it has alegd
obligation -- separate and digtinct from the concrete legd obligations impaosed by the SGAT itsdf -- to
offer line splitting. Given Qwedt's existing commitment to provide loop splitting, this demand serves no
purpose -- except, perhaps, to massage AT& T's ego.

Qwest is aready contractudly obligated to provide loop splitting. It is not germane for the
congderation of the 271 application about how Qwest feds about it on an intellectud level.211 The

Multistate Facilitator supported this position, stating as follows:

Provided that Qwest can demondtrate at the time of itsfiling to the FCC
that it has made substantia progress in defining the specific terms and
conditions gpplicable to loop splitting, it is reasonable to conclude thet it
has met its obligations under Section 271.212

Qwest implemented its Loop Splitting offering on August 1, 2001. AT& T's stubborn request
should be rejected.

D. IsuelL SPLIT-4,5,6 & 9: Whether Qwest must provide line splitting over EEL s, resold lines, or
other UNE combinationsinvolving a loop.

The FCC defined Qwedt's obligation to provide line splitting in the Line Sharing

Reconsideration Order. In that proceeding, the FCC considered AT& T's and WorldCom's request

for darification "that an incumbent LEC must permit competing carriers providing voice service using

209 | jston Rebuttal Testimony at 58:3-5.

210 gee Liston Rebuttal Testimony at 57:9-21.

211 gee Exhibit 5, Oregon July 20, 2001 Workshop Vol. || Transcript at 286:24-287:1.

212 The Multistate Facilitator hasissued his recommendations regarding line splitting and N1Ds, among other
things, in areport entitled, " Facilitator's Report on Checklist Item 2 (Unbundled Network Elements), Checklist Item 4
(Accessto Unbundled Loops), Checklist Item 5 (Access To Unbundled Local Transport) and Checklist Item 6
(Access To Unbundled Loca Switching) dated August 20, 2001 ("Multistate Facilitator's UNE Report™") at 69. The
body of the Multistate Facilitator's UNE Report, excluding the cover page, was identical for six of the seven states
(except Utah) and is attached to the Loops brief (identified therein as“ Multi-State UNE Report”).
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the UNE-platform to ether self- provision necessary equipment or partner with a[DLEC] to provide
XDSL service on the sameline.?13 Thus, the issue before the FCC, asframed by AT& T and
WorldCom, was expresdy limited to an ILEC's obligation to provide line splitting over UNE-P. The
FCC's determination on that issue was smilarly limited: "Thus, as AT& T and WorldCom contend,
incumbent LECs have an obligation to permit competing carriers to engage in line splitting using the
UNE-platform where the competing carrier purchase the entire loop and provides its own splitter.'214
The FCC reiterated this obligation in the SBC Texas Order, finding SWBT in compliance with its
section 271 obligations where "SWBT dlows competing carriers to provide both voice and data
services over the UNE-P."215

The CLECs raised these issues because they believe that Qwest has a broader obligation to
provide line splitting that subsumes these specific issues. However, they were unable to identify any
specific Stuation where they believe Qwest has an obligation to provide line splitting other than those
specificaly identified. The CLECs apparently hope to expand Qwest's line splitting obligations by
claming that Qwest has yet-to- be-discovered obligations to provide line splitting. Contrary to the
CLECs vague aspirations, Qwest's line splitting obligations are not so amorphous.

Qwedt's obligation is to permit competing carriersto engage in line splitting over UNE-P where
the competing carrier purchases the entire loop and providesits own splitter. SGAT section 9.21 fully
implements this obligation. Although the FCC did not impose a clear obligation on ILECsto provide
line splitting over unbundled loops, and Qwest is unaware of any other ILECs that currently provide
loop splitting, Qwest nevertheless has agreed to develop a standard offering for loop splitting. Further,
as discussed below, Qwest will work with CLECs who request "EEL splitting” on a specia request
bass. However, Qwest will not offer line splitting over resold lines. Other than these specific Situations,
no CLEC could identify any additional combination of UNES that include aloop over which to even
clam that Qwest should provide line splitting. Accordingly, the Commission should reject the CLECS
ethered clam that Qwest has ungpecified line splitting obligations.

213 |ine Sharing Reconsideration Order 1 16 (emphasis added).
214 | ine Sharing Reconsideration Order 19 (emphasis added).
215 SBC Texas Order 1 325.
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1 "EEL splitting.”

Asaninitid matter, the concept of "EEL splitting” is counterintuitive because, asAT& T itsdlf
noted at the workshop, EEL is a combination of loop and transport216 that was origindly designed to
eliminate the need for collocation in the serving wire center. Thus, it isnot truly possble to split an EEL
because splitting would break the EEL loop and transport combination with the insertion of
collocation.217 Both the voice and data streams would then be directed to the DLEC's collocation area.
The voice service would be routed to the IDF to connect to the transport UNE. Thus, the voice portion
isnot an EEL combination of loop and transport; instead, it isloop and transport separated by
collocated equipment. Similarly, the data would be routed on aloop to the CLEC splitter and
DSLAM, which may require a separate (unshared) transport UNE from Qwest for delivery to the ISP,
Thus, asolit EEL would no longer be an EEL 218

Qwest has no obligation to provide EEL splitting. Nonetheless, Qwest has agreed to provide
EEL splitting on a specid request basis219 Qwest will not, however, create a tandard product offering
for EEL splitting. Qwest is only required to offer products where there is a current or "reasonably
foreseeable" demand for such products.220 Thereis currently no demand for EEL splitting.221 Further,
the absence of any demand for EEL splitting is demongtrated by the CLECS failure to offer any
evidence indicating any such demand. Given the lack of demand, the sgnificant invesment of time and
effort required to develop a standard product is not warranted. Developing a standardized product
would require Qwest to define methods, and procedures, build OSS functions for ordering, define LSR
information that can flow through Qwest's databases and onto billing statements.222

216 July 12, 2001 Workshop Transcript Vol. 31 at 4579:9-11.
217 | jston Rebuttal Testimony at 68:14-69:5.

218 | jston Rebuttal Testimony at 68:8-11.

219 | jston Rebuttal Testimony at 68:3-5.

220 gee Memorandum Opinion and Order, Application of BellSouth Corp., et al., Pursuant to Section 271 of the
Communications Act of 1934, as amended, to provide In-Region, Inter-LATA Servicesin South Carolina, CC
Docket No. 97-208, FCC 97-418 (rel. Dec. 24, 1997) 1181; Memorandum Opinion and Order, Application of Bell South
Corp. Bell South Telecommunications, Inc. and Bell South Long Distance, Inc., for Provision of In-Region,
InterLATA Servicesin Louisiana, CC Docket No. 98-121, FCC 98-271 (rel. Oct. 13, 1998) 1108, 116, 139; SBC Texas
Order 198.

221 | jston Rebuttal Testimony at 70:2-18. The absence of any demand for EEL splitting is also demonstrated by the
CLECS failure to produce a single document evidencing any such demand in response to Qwest's document requests
in other jurisdictions. Liston Rebuttal Testimony at 67:18-23.

222 | jston Rebuttal Testimony at 67:23-68:3.
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AT&T raised concerns in other jurisdictions that the lack of gppreciable demand may not be
attributable to the absence of CLEC interest in such aproduct. This concern should be alayed by
Qwedt's agreement to revigt its decison not to creste a tandard offering if demand for EEL splitting
increases sufficiently.

AT&T hasadso clamed in other state commission workshops that Qwest's lack of a standard
product may cause it competitive harm because it intends to become a facilities-based DLEC. In order
for AT&T to provide both voice and DSL to the customer, AT& T would be required to collocate in the
serving wire center. Thus, becoming afacilities-based DLEC would diminate AT& T's need for the
intended benefit of EEL, which isto diminate collocation in the serving wire center.

The Multigtate Facilitator found in favor of Qwest’s position that providing EEL splitting ona
specid request basisis gppropriatein light of the "remarkably smdl current demand,” and that “ Qwest
should be deemed to have satisfied its obligations to provide line splitting in this context223

2 Splitting Resold Lines,

Qwest will not agree to offer line splitting over resold lines. First, Qwest has no obligation to
provide combinations of unbundled network elements with resde products. Further, as described
above, the FCC requires ILECs to provide access to checklist items to only meet “ reasonably
foreseeable demand.” Thereis no evidence of any demand for splitting resold lines. The absence of
any such demand is confirmed by the CLECS failure to produce any evidence in this proceeding or any
documents evidencing any demand for splitting resold lines in response to Qwest's document requestsin
other jurisdictions.224 Findly, any need for such a product could be satisfied with Qwest's existing
offerings by amply converting the resale voice grade line to UNE-P voice, a which point UNE-P line
solitting is available225

The Multigtate Facilitator found in Qwest's favor on thisissue, Sating as follows.

[S]plitting resold lines is an anomalous concept. CLECS can acquire the
underlying facilities as UNEs or they can resdl aservice. They cannot
buy a service for resale, yet clam that they have secured any rightsto

223 gee Multistate Facilitator's UNE Report at 69
224 | jston Rebuttal Testimony at 67:18-23.
225 | jston Rebuttal Testimony at 69:7-21.
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the underlying facilities. Loops are split; servicesarenat. ... [T]hereis
a least one solution to line splitting under aresde Stuation, which isfirgt
to substitute UNE-P for resold services, then to pursue the splitting
options made available by that subgtitution.226

Because Qwest has no obligation to offer line splitting on resold lines and, in any event, Qwest
aready provides an equivdent offering usng UNE-P, the CLECS request that the Commission impose
anew obligation to provide line splitting on resold lines must be denied.

3 Splitting Over All UNE Combinationsthat Indudea L oop.

Qwest has attempted to determine whether there isaneed for line splitting on al loop-based
products.22? Qwest issued discovery requestsin other jurisdictionsto CLECs, including AT& T and
Covad, asking for information regarding the CLECs plansfor offering line splitting for productsin
addition to Qwest's line splitting and loop splitting products. No CLEC produced a sngle document
evidencing any demand for any other product.228 Indeed, no CLEC hasidentified any combination --
other than those dready identified above -- over which to even argue that Quest should be required to
provide line splitting. Thisissue, therefore, relates only to dleged line splitting obligations for which the
CLECs could not even begin to define parameters. Thisis precisely the kind of nove, interpretive
question that the FCC has held is not appropriately raised in a section 271 proceeding.229 Accordingly,
Qwest requests that the Commission resolve thisissue in Qwest's favor, as did the Multistate

Facilitator.230

E IsueL SPLIT-8(a): Whether the HoldHarmless Provison Relatingto CLECsS Use of Authorized
Agentsfor Ordering and Repair must be Revised to Provide that Qwest may be Hdld Liablein
Circumstanceswhere Qwest isnot at Fault. [SGAT Section 9.21.7]

The SGAT provides CLECs with the flexibility to desgnate either the CLEC or the DLEC as

the customer of record in the line or loop splitting context. The customer of record is Qwest'ssingle

point of contact for initiating orders and repair cdls relating to that line.

226 gee, Multistate Facilitator's UNE Report at 69.
227 | jston Rebuttal Testimony at 67:6-68:6.
228 | jston Rebuttal Testimony at 67:18-21.

229 gee e.g., SBC Texas Order 1] 23-27 (asection 271 proceeding is not an appropriate forum for resolution of new
and unresolved interpretive disputes regarding an ILEC's obligations to competitors).

230 gee, Multistate Facilitator's UNE Report at 69.
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When a DLEC has partnered with a CLEC in aline or loop splitting arrangement, only Qwest's
customer of record for those lines could submit € ectronic orders and trouble reports to Qwest for those
lines. When the CLEC, not the DLEC, is Qwest's customer of record for those lines, AT& T asked
Qwest to incorporate SGAT provisions that would provide a DLEC with limited ability to communicate
directly with Qwest regarding only those lines on which it provides servicesin partnership with the
CLEC. Qwest proposed new SGAT language to accommodate AT& T's request to incorporate the
concept of an authorized agent that CL ECscan designate to perform ordering and repair functionsin
the line splitting context.

Qwest proposed new language regarding line splitting in section 9.21.7231 to dlow the CLEC to
designate an authorized agent to perform ordering and/or maintenance and repair functions. The CLEC
must provide its authorized agent with the necessary access and security devices, such as user
identifications, digita certificates and Securl D cards, to alow the authorized agent to access the records
of the customer of record. The parties agreed on most of the language, but have reached impasse on

oneissue relating to section 9.21.7.3, which reads as follows.

9.21.7.3 The customer of record shdl hold Qwest harmless with
regard to any harm to customer of record as a direct and proximate
result of the acts or omissons of the authorized agent of the customer of
record or any other person who has obtained from the customer of
record the necessary access and security devices through the customer
of record, including but not limited to user identifications, digitd
certificates and Securl D cards, that allow such person to access the
records of the customer of record unless such access and security
devices were wrongfully obtained by such person through the willful or

negligent behavior of Qwest.
The impasse issue relates to the last phrase in section 9.21.7.3. The phrase at issue carves out

the limited exception to the hold-harmless provison. The exception provides that Qwest will not be
held harmlessiif "such access and security devices were wrongfully obtained by such person through the
willful or negligent behavior of Qwest." Thus, Qwest is not protected by the hold-harmless provison

where someone wrongfully obtains access because of Qwest'swillful or negligent conduct. There are

231 Quwest proposed avirtually identical provision in the loop splitting section, which differsonly in the first
section, where the reference to "Line Splitting" and the cross-reference to the line splitting ordering and maintenance
and repair sections were changed to reference "Loop Splitting” and the appropriate loop splitting ordering and
maintenance and repair sections. See SGAT section 9.24.7.
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two key conceptsin this exception. First, the person who obtains access is someone who was not
authorized to obtain access or, who "wrongfully” obtains access. If the access is not wrongful, it is
authorized and Qwest should be held harmless. Second, it would only befair to hold Qwest ligble if
Qwest deliberately alowed the wrong person access or, even if Qwest did not actualy intend to give
the wrong person access, that person obtained access because Qwest was negligent. Both "willful” and
"negligent” are necessary in order to describe intentional conduct and conduct that, while not intentiond,
was substandard enough that Qwest should not be held harmless.

AT&T demands that this exception be expanded. AT& T indsts that one of the key concepts
described above -- AT& T does not care which one -- be diminated from the exception provison o
that Qwest can be held liable for the acts of the CLEC's authorized agent under circumstances where
Qwestisnot at fault. AT&T arguesthat only one of the following two changes shown in redlined text
below should be made:

9.21.7.3 The customer of record shdl hold Qwest harmless with
regard to any harm to customer of record as adirect and proximate
result of the acts or omissions of the authorized agert of the customer of
record or any other person who has obtained from the customer of
record the necessary access and security devices through the customer
of record, including but not limited to user identifications, digital
certificates and Securl D cards, that alow such person to access the
records of the customer of record unless such access and security
devices were wrongfully obtained by such person or were obtained
through the willful or negligent behavior of Qwest.

Neither change is appropriate because both changes would render the hold-harmless provison
meaningless. If "wrongfully” is deleted, Qwest could be held liable where someone obtains access
"through the willful or negligent behavior of Qwes." Setting aside Qwest's negligent behavior, Quwest
then could be ligble where it "willfully" provided a person access. Every time Qwest processes a
CLEC's request for access for an authorized agent, Qwest is"willfully”" or intentionaly providing access.
Because "wrongfully” has been deleted under AT& T's proposal, Qwest would be unprotected every
timeit rightfully provided access to a CLEC's authorized agent. AT& T has claimed in other
jurisdictions that this would not be the proper congtruction of the modified provision because "willfully”
istechnicaly defined to include an eement of evil intent or bad motive. However, the plain meaning of
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"willful" issmply "ddiberate232 Thus, AT& T'srevision should be regjected because it injects ambiguity
that exposes Qwest to potentia ligbility. Moreover, setting asde "willful,” AT& T's revison would result
in potentid liability for Qwest where Qwest may have been cardess, but nonetheless provided access to
aperson the CLEC has authorized. Thus, Qwest could be held liable if, while its conduct may
technically have been negligent, Qwest did exactly what the CLEC asked it to do -- provided accessto
an authorized agent. Thus, AT& T's proposal to delete "wrongfully" must be rejected because it would
nullify the hald- harmless provison.

Alternatively, AT& T proposes to expand Qwest's potentid liability by inserting "or were
obtained" in the exception clause so that Qwest would not be held harmless where "access and security

devices were wrongfully obtained by such person or were obtained through the willful or negligent

behavior of Qwes." This revison would have the same effect as ddeting "wrongfully” because inserting
"or" creates two separate exceptions to the hold-harmless provison: Qwest may be lidble if access were
"wrongfully obtained" or "obtained through the willful or negligent behavior of Qwest." In other words,
insarting "or" Solits "the willful or negligent behavior of Qwest" off into an independent exception. The
result is smilar to that above. Setting aside Qwest's negligent conduct, Quwest is not hed harmless if
someone rightfully obtains access through Qwest'sintentional conduct. Setting aside Qwest's willful
conduct, Qwest could be held liable if a person obtained access through that person's own crimind acts,
for which Qwest has no respongibility. Again, this revison would nullify the hold-harmless provison.

Moreover, the Multistate Facilitator found in Qwest's favor on thisissue:

There is no gpparent reason why Qwest should bear any responsibility,
even if some negligence theory could be supported, for harm to a
CLEC from the CLEC' s agent’ s or representative’ s use of such
information that the CLEC intentionaly and “rightfully” gaveto the
person in question. Only where the CLEC or agent has “wrongfully”
obtained the information, and only where it obtained it through negligent
or willful conduct, isit proper to hold Qwest responsible for clams
resulting from a concession that Qwest has made to its normal customer
of record procedures for the administrative convenience of CLEC
customers.233

232 \Webster's || New College Dictionary (1995) at 1263.
233 gSee, Multistate Facilitator's UNE Report at 70.



AT& T'sdternative proposals to revise sections 9.21.7.3 and 9.24.7.3 would expand the
exception to the hold-harmless provison to the point of rendering it meaningless. Therefore, those
proposals must be regjected.

VIl. THE UNBUNDLED NID

The FCC’s UNE Remand Order requires ILECs to unbundle subloop eements and NIDs.234
Because the parties disputes regarding the SGAT provisonsrelating to NIDs are firmly rooted in
AT& T's objections to the SGAT provisions relating to subloop unbundling, some context regarding
subloop unbundling is required.

The FCC requires Qwest to provide the CLECs access at any “accessible terminal” in Qwest’s
outside plant to unbundled distribution subloops, feeder subloops, and subloops in accessible terminds
in Multiple Tenant Environments ("MTES"). The parties have no dispute regarding Qwest's provisons
for unbundling subloops that are not located in MTES. However, the parties are in substantial
disagreement as to how Qwest must provision subloops in an MTE environment.

At the heart of the NID impasse issuesis AT& T's desire to obtain immediate, unfettered access
to any accessibletermind in an MTE, regardless of its function in Qwest's network or the impact such
access may have on Qwest's obligations and Qwest's customers. Because of their operational functions
in Qwest's network, Demarcation Point23> terminals and other accessible terminals are subject to
different procedures for CLEC access. Demarcation Point terminals mark the end of Qwest's network;
accordingly, the SGAT provides the CLECs with essy accessto these terminals. Accessible terminals,
on the other hand, it within Qwest's network and, because CLEC activity in these terminals affect
Qwest's network, the SGAT contains processes for access to these terminds that also provides Qwest
with essentid information it needs to adequately maintain the network. Given the legitimate differencein
procedures, Qwest initidly proposed to designate the terminalsin such away asto diminate any
confuson: aNID was ademarcation point; an MTE Termina was not and, therefore, involved subloop

elements. Through the course of 271 workshops, Qwest agreed to reviseits definition of NIDs to

234 See UNE Remand Order 11 202-229 (subloop) & 230-240 (NID).
235 “"Demarcation Point" isdefined in Section 9.2 of the SGAT.
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include terminds that are not demarcation points.236 However, Qwest has maintained that differencesin
access to these operationally digtinct terminas cannot be entirely ignored. CLEC accessto an MTE
NID requires Qwest to first determine if the NID is the Demarcation Point or an accessible termind for
sub-loop access. Without taking this essentid step, the CLEC would not know if they were ng
customer wire or a Qwest subloop.

AT&T, however, seeksto expand the NID definition in a manner that would permit it to avoid
the FCC rule that provides that access to subloopsis subject to the FCC's collocation rules?37 and the
SGAT's subloop access provisions, which include processes designed to provide Qwest with
informetion it needs to manage its network. In short, AT& T seeksto access dl terminds through the
NID section of the SGAT, regardless of whether they congtitute Demarcation Points.

Thus, the parties remain at impasse on the following issues. (1) whether CLECs are entitled to
gtand-a one access to the NID when Qwest owns the insde wire, including stland-aone pricing; and
(2) whether CLECs may remove Qwest's wires from the protector field of the NID. As set forth
below, both of these NID impasse issues should be decided in Qwest's favor as amatter of fact and

law.

A. IsueNID-1(a): Whether CLECsareentitled to sand-alone accessto the NID when Qwest ownsthe
inddewire. [(SGAT Sections9.5.1and 9.5.2.1.1]

Qwest provides access to stand-alone NIDs (i.e., aNID that congtitutes the demarcation point)
pursuant to SGAT section 9.5. Qwest also provides accessto NIDs that do not congtitute demarcation
points (i.e., where Qwest's network extends beyond the NID to the insde wire) pursuant to SGAT
section 9.3, Asdiscussed below, these offerings fully comply with the FCC's rulings regarding access
to these two distinct types of terminads. AT& T contends that it should be able to purchase the NID and
the insde wire separately, as two separate € ements, where Qwest owns the inside wire.238 Contrary to
AT& T's suggestion, thisis not a dispute about accessto NIDs. AT& T can access NIDsthat are
attached to ingde wire owned by Qwest through SGAT section 9.3, which governs subloop unbundling.

236 SGAT section 95.1.
237 See 47 C.F.R. 51.319(a)(2)(D) ("Access to the subloop is subject to the Commission's collocation rules”).
238 July 12, 2001 Workshop Transcript Vol. 31 at 4523:22-25.
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AT&T ispressng the issue of sand-aone accessto NIDs in the context of SGAT section 9.5 in the
hopes of avoiding the gpplication of the subloop accessrules. AT&T includesin thisissue arequest for
Qwest to establish separate pricing for access to a stand-aone NID where Qwest owns theinsgde
wire.239 Because thisrequest for access fails as amatter of law, the subordinate issue of pricing is
moot.

AT&T's contention has no merit as amatter of law. When a CLEC orders accessto inside
wire owned by Qwest, it is requesting access to subloops. The subloop it obtains includes the features
and functiondlities of that subloop which, in the case of ingde wire, includes the features and
functionalities of the NID. It would be redundant to order inside wire subloop and aNID. Moreover,
gtand-a one access to the NID where Qwest owns the inside wire would ignore Qwest's ownership of
facilities beyond the NID, and Qwest's legitimate need to maintain records and procedures with respect
to those facilities.

In the UNE Remand Order, the FCC described the NID as follows:

In the Loca Competition First Report and Order, the Commission
defined the NID as a cross-connect device used to connect loop
facilitiesto inside wiring. We modify that definition of the NID to
indude all features, functions, and capabilities of the facilities used
to connect the loop distribution plant to the customer premises
wiring, regardless of the particular design of the NID mechanism.
Specificdly, we define the NID to include any means of
interconnection of customer premises wiring to the incumbent
LEC'sdistribution plant, such as a cross-connect device used for
that purpose.240

The FCC indicated that it was etablishing a particular definition for the NID unbundled
network dement: "[T]he NID definition, for purposes of our unbundling analysis, should be flexible
and technology-neutral."241 The FCC then reiterated that this discrete unbundled NID definition
includes any variation in "the hardware interfaces between carrier and customer premises

facilities,"242 i.e., the demarcation point. Thus, the FCC plainly defined the unbundled NID asthe

239 July 12, 2001 Workshop Transcript Vol. 31 at 4523:19-4524:3; 4526:25-4527:3,
240 UNE Remand Order {233 (emphasis added).
241 UNE Remand Order 1 234 (emphasis added).
242 UNE Remand Order 1 234 (emphasis added).
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demarcation point at which the customer premises facilities begin, regardiess of the technology the NID
employs or the design of a particular NID.

In defining the unbundled NID, the FCC expresdy "decling[d] to adopt parties proposasto
include the NID in the definition of the loop."243 Ingtead, the FCC carefully distinguished the unbundled
NID Demarcation Point from the functionality of the NID. Because competitors "acquire the
functionality of the NID for the subloop portion they purchase,”" the FCC determined that thereis "no
needto. . . include the NID as part of any other subloop element.”?44 Thus, the FCC created a
digtinction between the unbundled NID, which is defined as the Demarcation Point, and the functiondity
of the NID, which isincluded in the subloop eements CLECs purchase. Accordingly, T c] ompetitors
purchasing a subloop at the NID . . . will acquire the functionality of the NID for the subloop
portion they purchase."245

Qwest's NID provisgons arein full compliance with the FCC's rulings on thisissue. Indeed,
Qwest's SGAT definition of NID incorporates much of the FCC's language verbatim:

The Qwest NID is defined as any means of interconnection of on-
premises wiring and Qwest's distribution plant, such as a cross connect
device used for that purpose. Specificdly, the NID isasngle-line
termination device or that portion of amultiple-line termination device
required to terminate asingle line or circuit a apremises. ... TheNID
carieswith it dl features, functions and capabilities of the facilities used
to connect the Loop distribution plant to the customer premises wiring,
regardless of the particular design of the NID mechanism. 246

This definition includes terminas thet are not Demarcation Points.

AT&T has consgently couched thisissue asits desire for the ability to access any termind as
an unbundled element for the purpose of ng the ingde wire, regardless of whether Qwest owns
the ingde wire. But access to indgde wire through the SGAT's NID provisions rather than subloop

provisons would permit AT&T to avoid the FCC rule that provides that access to subloops is subject

243 UNE Remand Order 1 235 (emphasis added).
244 UNE Remand Order 1 235.

245 UNE Remand Order 1 235 (emphasis added).
246 SGAT section 9.5.1.
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to the FCC's collocation rules?4” and the SGAT's subloop access provisions, which include processes
designed to provide Qwest with information it needs to manage its network.

AT&T has daified in other jurisdictions that its request is redly that Qwest revise the SGAT to
completely separate the NID from subloop, so that AT& T would order aNID in addition to the
attached subloop. AT& T's position directly contradicts the FCC's mandate that the functiondity of the
NID isincluded as part of a subloop.248 Pursuant to the UNE Remand Order, a CLEC seeking access
to a subloop and attached NID would order only the subloop, because the functionality of the NID is
included.

If a CLEC seeks to access a subloop element connected to aNID in addition to the NID itsalf
(or ingtead of the NID), rather than smply a stand-aone NID, the CLEC must comply with the SGAT's

provisions for accessing subloop elements. Thus, section 9.5.1 provides asfollows.

If CLEC seeksto accessaNID aswell as a Subloop connected to that
NID, it may do so only pursuant to Section 9.3. If CLEC seeksto
access only aNID (i.e., CLEC does not wish to access a Subloop
connected to that NID), it may only do so pursuant to this Section 9.5.

This provides accessto MTE Terminals under the provisions of section 9.5 whenthe MTE
Termind isaso the Demarcation Point and the NID. However, as mandated by the FCC, the SGAT
provides that section 9.3 applies when the MTE Termind is not the Demarcation Point, but rather
access to a subloop element.

The SGAT's provisions regarding the definition of and access to the NID preserve the
digtinction the FCC o0 ddliberately drew between the unbundled NID and the functiondity of the NID
that accompanies a subloop eement connected to the NID. Therefore, AT& T's attempt to obtain

gtand-aone access to NIDs connected to Qwest's insgde wire must be rejected as amatter of law.

247 47 C.F.R. 51.319(a)(2)(D) ("Access to the subloop is subject to the Commission's collocation rules").
248 UNE Remand Order 1 235.
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B. Issue NID-2(b): Whether CLECsmay remove Qwest'swiresfrom the protector field of the NID.
[SGAT Sections9.5.2.1 and 9.5.2.5]

AT&T has requested that CLECs be permitted to remove Qwest's wires from the protector
fidld of the NID.249 However, that would leave Qwest's distribution facility unprotected, in violation of
the National Electric Safety Code ("NESC") and the Nationd Electric Code ("NEC").

The NID provides protection againgt foreign voltage surges, such as those caused by lightning
and inadvertent contact between commercid power cable and telephone cable. Removing Qwest's
digribution facilities from the protector fidld of the NID would violate eectricd safety codes, which
require surge protectors or over voltage protectors on communications conductors.2%0 |t would aso
create risks to the network and to employees working on the terminal.251 The remova of the ground
protection creates a potentid fire hazard that could impact the network, the building, and individudsin
the building.252 CLECs should not be permitted to remove Qwest's wires from the NID.

AT&T'spogtion is that the CLECs should be permitted to disconnect the Qwest distribution
facilities from the protector field of the NID and "cap off" the facility, and leave it disconnected and
dangling.253 AT&T hasrelied on a 1969 Bel System practice, documentation of which was dlegedly
gored in an AT& T witnesss ttic, to support this position. Qwest is hard- pressed to understand how
AT&T can ask the Commission to rely on aBell System practice written by AT& T more than three
decades ago, rather than the current Nationd Electric Safety Codeto resolve thisissue. AT&T
summarily clams that the protector is not necessary if the ditribution facility does not enter the
building.254 Thisincorrectly assumes that the risks to the network, the building, employees working on
the termind, and individuasin the vicinity of the termind are diminated if the facility does not enter the
building. That isnot the case. All of therisks of potential danger from a voltage surge and possible
resulting fire would remain for the network, the exterior of the building on which the termind is located,
employees working on the termind, and individudsin the vicinity of thetermind. AT&T isessentidly

249 July 12, 2001 Workshop Transcript Vol. 31 at 4529:1-23.

250 gee July 12, 2001 Workshop Transcript Vol. 31 at 4530:20-23; Liston Rebuttal Testimony at 63:23-25; 64:10-11.
251 July 12, 2001 Workshop Transcript Vol. 31 at 4529:1-6.

252 | jston Rebuttal Testimony at 64:10-13.

253 July 12, 2001 Workshop Transcript Vol. 31 at 4529:1-6.

254 July 12, 2001 Workshop Transcript Vol. 31 at 4535:5-6.
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asking the Commission to order a Situation that would place Qwest's network in violation of safety
codes, and potentidly cause serious harm to individuals and property in Washington.

Qwest strongly urges the Commission to join with the Multistate Facilitator25> and reject
AT& T'srequest, and instead abide by the nationa eectric safety codes that require voltage protectors

on al tdecommunications facilities.

VIII. CONCLUSION

For the reasons stated above, Quest should prevail on al impasse issues regarding packet
switching, line sharing, dark fiber, subloop unbundling, line splitting, and NIDs. Accordingly, Qwest
requests that the Commission verify Qwest's compliance with its obligation to provide access to packet
switching, line sharing, dark fiber, subloop unbundling, line splitting, and NIDs pursuant to section
271(c)(2)(B)(ii) of the Act.

255 gee, Multistate Facilitator's UNE Report at 74.
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