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AT&T Communications of the Pacific Northwest, Inc. and AT& T Locd Services
on behdf of TCG Sesttle and TCG Oregon (collectively “AT&T”) hereby submit their

brief addressing the impasse issues relating to emerging services.

[l INTRODUCTION
As articulated by the FCC’'s UNE Remand Order,* there are expanded standards
and framework on ILEC (including Qwest) unbundling obligations pursuant to section

251(c)(3) and 251(d)(2) of the Telecommunications Act of 1996.? These obligations

1 In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of
1996, “Third Report and Order and Fourth Further Notice of Rulemaking, CC Docket No.. 96-98 (rdl.
November 5, 1999) (“UNE Remand Order”).

21d. at 4.



encompass, among others, the “emerging services” issuesincluding subloops;® dark
fiber, packet switching® and line sharing.®

Specifically, the FCC indicated that “ (f)or effective competition to develop as
envisoned by Congress, competitors must have access to incumbent LEC facilitiesin a
manner that alows them to provide the services they seek to offer.”” As established
below, AT& T does not have the effective access necessary to provide competitive
telecommunications services utilizing the “emerging services.”

Qwest’ s entrance into the in-region interLATA long distance market is directly
related to Qwest’s compliance with 47 U.S.C. 8§ 271. To bein compliance, Qwest must
“support its gpplication with actua evidence demongirating its present compliance with
statutory conditions for entry.”®

Asthe FCC looks to the Washington Utilities and Transportation Commission
(the “Commission”) to ensure that the state€’' s local telecommunication market is open to
competition, AT& T requests extensive scrutiny of Qwest’s present compliance with
emerging sarviceissues. It isonly through this scrutiny and Orders that comply with
FCC and legd mandate, that AT& T will be able to compete in Washington.  To that

end, AT&T further articulates its positions on subloop, dark fiber, packet switching and

line sharing.

31d. at 1202 et.seq.
“1d. at 196 et.seq.
®|d. at 1301 et.seq.
® The obligations listed above are analogous for line sharing. See In the Matter of Deployment of Wireline
Services Offering Advanced Telecommunications Capability and Implementation of the Local Competition
Provisions of the Telecommunications Act of 1996, Third report and Order in CC Docket No. 98-147,
|7:ourth Report and Order in CC Docket No. 96-98 (rel. December 9, 1999) at 13,

Id. at 113.
8 Application by Bell Atlantic New York for Authorization Under Section 271of the Communications Act to
Provide In-Region, InterLATA Service in the Sate of New York, CC Docket No. 99-295, Memorandum
Opinion and Order, FCC 99-404 (rel. Dec. 22, 1999), 1137 (“ BANY Order”).



. SUBLOOP DISPUTED ISSUES

A. WHETHER THE SGAT’'SPROVISIONSFOR ACCESSTO SUBLOOP
ELEMENTSAT THEMTE TERMINALSISCONSISTENT WITH THE
FCC'SDEFINITION OF, AND RULESREGARDING ACCESSTO,
UNBUNDLED NID (sic.) INCLUDING ISSUES REGARDING QWEST'S
STANDARD MTE ACCESSPROTOCOL AND ACCESS PROVISIONS
ARE TOO RESTRICTIVE IN REGARDSTO MTE ACCESS) (WA-SB3)

1. Thelssue

Under the Federd Communication Commission’s (“FCC’'s’) UNE Remand
Order, incumbent LECs such as Qwest are required to provide competitive carriers with
access to subloops through any accessible termind including but not exclusvely the
Network Interface Device (“NID”). In particular, AT& T has attempted to seek accessto
the onpremises wiring, essentialy a piece of usualy copper twisted wire pair that
extends in a multi-tenant environment (“MTE”) from the NID to the individud units. It
isessentid that AT& T obtains this access because AT& T provides competitive telephony
service to end user customers and has deployed its own loop facilitiesin Qwest’s 14-state
region.® In most cases, AT&T runsits own network al the way to the customer premises
and merely needs access to the on+premises wiring, sometimes owned by Qwest.’® This
wiring is difficult, if not impossiblefor AT&T to duplicate. Insum, if AT& T does not
obtain FCC mandated quick, efficient and cost effective accessin order to capture or-

premiseswiring, AT& T cannot compete to provide local telephone service,

® Exhibit 1037 &t p. 2.

10 See AT& T Proposal §9.3.3. Such wiring has also been referred to, variously, as “insidewire,” “intra-
building wire,” or “campuswiring.” AT&T notes that none of these terms has any settled meaning,
although “inside wire” has been discussed by the FCC in numerous orders. See, e.g. 47 CFR
51.319(a)(2)(A). Nonetheless, AT& T’ sreference to on-premises wiring is deliberately broad and
encompasses all wire or cabling of Qwest located on or within a customer premises. Aswill be discussed
in more detail below, Qwest does not dispute that AT& T may obtain access to on-premiseswiring,
regardless of Qwest’ s terminology, but impermissibly mischaracterizes such wiring.



Since the onset of this docket, when Qwest was actualy padlocking the NID
essentialy hating AT& T's accessto its customers, AT& T has made greeat dtridesin
obtaining access to the internd customer premises wiring only through continued zealous
advocacy in this docket as wdl as through thefiling of a Complaint in front of the
Washington Utilities and Transportation Commisson (“WUTC”) in UT-003120. Inthe
UT-003120 docket, the WUTC subsequently ruled that Qwest must allow AT& T access
to the internal customer premises wiring forthwith.**

Higoricdly, Qwest’s other impediments have aso included ingsting that NID
access required collocation, requiring a 90-day provisioning period for access. Regarding
the collocation issue, the WUTC ruled “(g)iven the FCC' s orders and rules on the issue,
Qwest mugt alow cross-connection at Multi- Tenant Environments. ..and may not require
collocation for such access.” See Eleventh Supplementa Order; Initid Order Finding
NonCompliance on Collocation Issues, Docket No. UT-003022 and Docket No. UT-
003040. Qwest dso stedthfully included in its SGAT that CLECs must follow a Qwest
drafted “ access protocol” which limits CLEC access to the on-premises wiring, especidly
inan “Option 3" stuation where Qwest claims ownership or control of the on-premises
wiring. Addressed in separate sections below, inan “Option 3" Stuation, Qwest is il
aso requiring an LSR (loca service request) for each ingde wirethat AT& T is cgpturing,
requiring the CLEC to “inventory” every NID that it accesses (Qwest would then charge

the CLEC for that inventory). In fact, there are so many nuances relating to how CLECs

M |narecent Complaint that AT& T was forced to filein Washington State, Qwest actually padiocked its
NIDsand pulled AT& T conduit and wiring ceasing facilities based competition in Washington. The
Washington Utilities and Transportation Commission was forced to interveneto allow AT& T access to
Qwest own NIDs. See Second Supplemental Order Granting Motion to Amend Answer, Denying
Emergency Relief and Denying (Qwest’s) Motion for Summary Deter mination, AT& T Communications of
the Pacific Northwest, Inc. v. Qwest Corporation, UT-003120 (Rel. April 5, 2001).



are supposed to access and record their access to on-premises wiring, the Qwest proposed
SGAT has become virtudly unreadable.

Qwedt’ s attempt to put up these access roadbl ocks should be no surprise; the FCC
made a clear determination that incumbent LECs such as Qwest have used the MTE
chokepoint as ameans to saverdly inhibit competition. *? In its M TE Order, the FCC
found that “incumbent LECs are using their control over onpremises wiring to frustrate
competitive access in multitenant buildings”*® Further, the FCC found “that incumbent
LECs possess market power to the extent their facilities are important to the provision of
local tdlecommunications servicesin MTEs”** Finally, the FCC recognized that “[i]n
the absence of effective regulation, (the “ILECS’) therefore have the ability and incentive
to deny reasonable access to these facilities to competing carriers.”1°

For these reasons, AT& T believes the WUTC' singght, including reinforcement
of FCC guiddines and its own orders, will assst AT& T in seeking its required

inexpengve, efficient, and expeditious access. AT&T is confident that the Commission

will determine that Qwest’s SGAT is not consstent with the Act and the rules thereunder.
2. Qwest Ignoresthe FCC Definition of the NID

AT&T has reason to be concerned that Qwest has ignored important distinctions
contained in FCC' s rulings regarding access to NIDs and M TEs as described below
placing substantia doubt on whether Qwest’s SGAT generdly complies with the FCC's

rules regarding accessto NIDs. Qwest has argued that the NID is dways the demarcation

1214,

13 Fifth Report and Order and Memorandum Opinion and Order in CC Docket No. 96-98, and Fourth
Report and Order and M emorandum Opinion and Order in CC Docket No. 88-57, FCC 00-366, 6 (Rdl.
Oct. 25, 2000) (“MTE Order”).

1 MTE Order at 711.

154



point, i.e. where Qwest’s ownership ends. Thus, under Qwest’slogic, if Qwest ownsthe
on-premises wiring, CLECs would not be accessing at the NID but at what Quest
considers to be the MTE termind.*® In doing 0, Qwest completely ignores both the
definition and the relevancy of the accessto the NID in its current SGAT language as
discussed in the various workshops'” As explained below, because the FCC has placed
particular importance to CLEC NID accessin order to capture on-premises wiring, this
Commission should correct Qwest’ s misrepresentations located throughout the SGAT,
the result thereof which limits CLEC access when Qwest asserts ownership of the on

premises wiring.
a. The FCC and AT& T’s Definition of the NID

In greater detail, before the UNE Remand Order, the FCC considered the NID to
be a“ cross-connect device used to connect loop facilities to inside wiring.”*® In the UNE
Remand Order, the FCC redefined the NID to “include dl features, functions, and
capabilities of the facilities used to connect the loop ditribution plant to the customer
premises wiring, regardless of the particular design of the NID mechanism.”*® The FCC
specificaly redefined the NID to include any means of interconnection of customer
premises wiring to the incumbent LEC' s distribution plant, such as a cross-connect
device used for that purpose.®°

The importance is subgtantid, until the FCC redefined the NID in its UNE

Remand Order, the local loop element ended at the NID located at the retail customer’s

16 Seee.g. Qwest SGAT 9.3.1.1.1.1

17 \Washington Transcript , pp. 4524-4525.
18 UNE Remand Order at 1 230.

19d. at 1233,

24,



premises?! In the UNE Remand Order, the FCC redefined the loop to extend from a
digtribution frame in the incumbent LEC centrd office to the demarcation point at the
customer’s premises. The demarcation point is where control of wiring shifts from the
carrier to the subscriber or premises owner. Accordingly, the NID is not necessarily the
demarcation point.?? Instead, it is precisdly where AT& T requires unencumbered access,
areadily identifiable cross-connection point becauseit is the first cross-connection point
after the incumbent LEC didtribution plant crosses the property line of the building
owner.

The FCC's UNE Remand Order also specificaly contradicts Qwest’s
determination that the NID is the demarcation point, indicating that the demarcation
point, “ (d)epending on the specific architecture...might be at the pedestal, the NID, the
MPOE, or any other accessible terminal.”?® The FCC further indicated that the NID had
nothing to do with where the loop ends, as *the loop may terminate at the NID, before the

NID or beyond the NID.”?*
b. Why the NID Definition is So Important
In the UNE Remand Order, the FCC created a separate distinct section regarding

access to the NID.?® In doing so, the FCC made clear that unencumbered access to the

NID istechnicaly feasble and particularly important because denia of access “would

L UNE Remand Order at 1167.

22 The FCC defined the demarcation point to mean “the point on the loop where the telephone company’s
control of the wiring ceases, and the subscriber’s control (or in the case of some multi-unit premises, the
landlord’ s control) of wire begins.” Third Report and Order and Fourth Further Notice of Proposed
Rulemaking, CC Docket No. 96-98 (rel. November 5, 1999) (hereafter “UNE Remand Order”) at § 230.

Thus the demarcation point is defined by control; it is not afixed location on the network, but rather a point
where an incumbent’ s and property owner’ s responsibilities meet.”

23 UNE Remand Order at 1216, finte. 417.

4 1d. at 1433, ftnte. 457.

25 Compare Id. at 1202 et. seq. with 1d. at 230 et. seq.



126 and

materidly diminish acompetitor’s ability to provide the services it seeks to offer,
“would materidly raise entry costs, delay broad facilities-based entry and materidly limit
the scope of the competitor’s service offerings.”?’ Accordingly, the FCC indicated that
“an incumbent LEC must permit arequesting carrier to connect its own loop facilitiesto
the ingde wire of the premises through the incumbent LEC’'sNID, or any other

technically feasible point, to access the inside wire subloop element.”28

Qwest serves MTES primarily through one of two means— Option 1 or Option 3
wiring. Inthe case of Option 1 wiring, the building owner owns and controls the on-
premises wire and, as aresult, there is no question that Qwest may not legdly deny a
competitor access to wiring at the premises. Thisis true because there are no Qwest-
owned or controlled facilities used when the competitor directly connects to the building
wire. Because there are no unbundled network eements involved, there is nothing to be
negotiated with Qwest.

In the case of Option 3 wiring, Qwest asserts contral, if not ownership, of at least
aportion of the wiring on the premises that may be used by the connecting carrier.
Because Qwest controls a portion of the facilities, the connecting carrier may in turn use
some Qwest-controlled assets that there is no dispute must be unbundled as subloop
unbundled network elements. However, in light of the FCC definition of NID discussed
above, pursuant to the 1996 Telecommunications Act, AT& T’ s access should not be

encumbered just because Qwest owns the on-premises wiring.

2614, at 1 237.
27 4.
2.



3. How the Qwest SGAT has Encumbered Access

To paraphrase the FCC, in the absence of effective regulation, Qwest hasthe
ability and incentive to deny reasonable access to various CLEC' s attempts to capture the
on-premises wiring.>® By impeding access to Option 3 properties (i.e., when Qwest does
own the interna customer premises wiring) through requirements of an LSR, an
“inventory,” other SGAT limiting provisions and non-technica access limitation
language located in a Qwest required “access protocol”, Qwest is utilizing its
“ownership” of on-premises wiring to impede access to on-premises wiring through rate
elements and terms that are not “just, reasonable and non-discriminatory.”°

AT& T sissuesregarding the LSR and Inventory are addressed in issue WA-SB4
and WA-SB5 respectively. The remaining issues are found in 9.3.5.4.5. referring to an
access protocol.

Qwest witness Barry Orrd| indicated that the purpose of the access protocol was
to provide CLEC technicians with some sort of guide to obtaining access to the Qwest
MTE termind.3* AsAT&T indicated in the workshop, AT& T is extremely concerned
about the access protocol, and such protocol becomes relevant for 271 purposes because
Qwest has, by reference, incorporated the access protocol into the SGAT in Section
9.3.5.4.5.1.3% Furthermore, Qwest has taken grest pains to distinguish its access protocol
for “Option 1" stuations where the CLEC istrying to accessthe “NID” vs. “Option 1

Stuations where the CLEC istrying to access an “MTE Building Termind.”*® Asthereis

no physica nor technica difference between an Option 1 NID (or under Qwest

29 MTE Order at Y11.

30 50 47 U.SC. 251(0)(3).

31 \Washington Transcript at p. 5468, 1. 1-15.

321d. at p. 5468, 1.25 - 5470, |. 20.

33 See e.g. Washington Transcript at p. 5489, 1.6 — 5490, |.24.



nomenclature, “building termind™) and an Option 3 NID, the only difference between the
two isif Qwest owns the on-premises wiring, there should be absolutely no distinction on
what AT& T needs to do to access that wiring. In fact, according to the FCC, dl that
CLEC's access needs to be istechnically feasible®* Of course, AT& T dso hasno issue
with following the Nationa Electronic Code (NEC) and Nationa Safety Code (NESC)
requirements to the extent that they are relevant, as suggested in the access protocol.
Findly, AT&T has no issue with paying a reasonable per line per month recurring charge
for use of the Qwest owned on-premiseswiring that AT& T utilizes.

Qwedt’' s artificid digtinction between Option 1 and Option 3 wiring is reedily
apparent in the access protocol.>® Unless there is a protector fidld issue,*® there appears
to be no sgnificant limitations as to accessin at least the identified termina Option 1
sttings®” The same should hold true for Option 3 wiring. Instead, relating to Option 3,
the access protocol becomes agreat dedl more significant.®® Firg, thereisan
unsubstantiated presumption that Option 3 buildings are “hard wired,” requiring asplice
in the protector field. If a CLEC does have to splicein, atechnicaly feasble method of
access, Qwest would then have the option of “retrofitting” the termind “with atermina
containing a proper cross-connect field and clear demarcation points for test access.” %
AT& T would then have to pay for the retrofitting that it did not ask for through some sort

of undefined recurring charge®® In sum, there should not be a presumption of relative

inaccessibility and CLEC borne “retrofitting” costs just because Qwest ownsthe internal

% UNE Remand Order at 1 220.

% See Exhibit 1167: Qwest's Standard Multi Tenant Environment (M TE) Terminal Access Protocol, 8-1-01
Draft.

36 AT&T does not believe that it will need access to the protector field except for rare circumstances.

37 See Exhibit 1167 at p.8.

3 Seeld. at p.9.

391d. (Notethat this provision islocated exclusively in the access protocol and not the SGAT.)

40 See Washington Transcript at pp. 5528, 1.19-5532, 1.18. See also, SGAT §9.3.6.1.1.

10



customer premiseswiring. Indeed, it appears Qwest intends to use CLEC requested
access as ameans to pay for upgrading its antiquated network.**
AsAT&T mentioned in the Washington workshops,*? aso troubling in the access
protocal, is the statement found on p. 4 indicating:
(t)he volume and variety of OSP terminas complicates the capability for any
MTE terminad access protocol to address every scenario encountered in Qwest's
network. Therefore, proper access methodology to Qwest MTE terminads not
identified in the M TE access protocol will be provided on an individuad case basis
(ICB). Prior to providing proper access methodology, such accessment shall not
prevent CLEC from directly accessing Intra:building Cable Loop utilizing
common industry temporizing methods*®
As one can see from the access protocol, there are only two types of termina blocks
referenced in that document, “66 Type Termind Blocks’ and “76 Type Termind
Blocks.”** Furthermore, as Qwest indicates, there are a plethora of additional varieties of
terminads. Under the access protocol, dl of these additiona terminas will be handled on
an ICB (individud case bass). Thiswill again require Quwest to dispatch atechnicianin
order to determine if accessis performed according to Qwest “specifications,” “retrofit”
the NID/access terminal or do whatever else Qwest would unilateraly determine would
be appropriate.*®> Again, as the UNE Remand Order alows for access to access the inside
wire, AT& T has agreed to use technically and electrically appropriate means of accessto
the internd customer premises wiring, notify Qwest of its capturing the wire and pay
Qwest for such access, the need for ICB treatment on each and every non-specified

termind typeisinappropriate and should be stricken.

“1 See Washington Transcript at pp. 5493-5494 (July 31, 2001) and at pp. 5529-5530 (August 1, 2001).
42 See Washington Transcript at p. 5471, |. 5-19.

43 See Exhibit 1167 at p. 4. sec. 2.

4d. at p. 11-12.

45 See Washington Transcript at p. 5493, 1.18-p. 5494, 1.8,

11



Y et another issue in the “ access protocol” isthat CLEC access to the protector
fidd is only being given in twenty-five pair increments.*® Qwest indicated in the
Washington workshop, that thisis to avoid waste*’ Thus, if AT& T wished to access
only two tie down terminasin the protector field, it would not be able to unlessiit
accessed twenty-five. Likewise, if there were only room for two tie down terminasin
the protective field, but no room to the required twenty-five, Qwest could deny access.
This makes no sense from atechnical perspective, and even worse is discriminatory to
the CLECSs, prohibiting access when there is space avalable. This Qwest language
should be stricken and access should be given when there is space available.

Finally, the access protocol should be limited to technica parameters, avoiding
terms and conditions that affect legd rights and obligations which are appropriate

excusvely inthe SGAT. Such sectionsincude the following:

1) Preconditions to Access located on p.5 of the access protocol.

2) LSR Requirements located on p. 7 of the access protocol.

3) Definition of aNID on p.8 of the access protocol.

4) Definition of an ICB on p. 4, 8, 9 of the access protocal.

5) Qwest’s Unilaterd Ability to Place a Single Point of Interconnection (SPOI) on
p. 14.

The issues with the access protocol help accentuate the broader issues regarding
Qwedt’s attempt to skirt its obligation to provide technicaly appropriate unencumbered
access to the NID in order for CLECs to capture the on-premiseswiring. Theimpasse
issues that follow address barriers that Qwest has implemented which will have the effect

of denying CLEC access to such on premises wiring.

46 See Exhibit 1167 a p. 8, 9, 10,
47 See Washington Transcript at p. 5475, 1.22- p. 5476, 1.16.

12



B. WA-SB4 WHETHER CLECSMUST SUBMIT AN LSR TO CAPTURE ON-
PREMISES WIRING*

As discussed above, Qwest is required to provide CLECs with nondiscriminatory
access to UNEs, including subloops.*® Qwest’ s requirement that a CLEC submit alocal
service request (“LSR”) before capturing the on-premises wiring is a discriminatory
practice not permitted by the Act because it crestes a materialy more burdensome means
of access than Qwest affordsitself.>® Before Qwest established a product for access to
subloops, it is not clear that Qwest even bothered to keep arecord of on-premiseswiring
that it owned, let done applied stringent recording and access protocols.?

Simplicity is appropriate for accessto on-premiseswiring. As discussed in WA-
SB3, the FCC hasindicated that the only parameters relating to CLEC access to capture
the internd customer premises wiring should be technica feasbility. The FCC further
found that access viathe NID was technicdly feasble. In fact, Qwest has been unable to
dispute that AT& T's methods of capturing the on-premises wiring have not been
technicaly feesble. The same would hold true with AT& T’ s proposed methods of
notifying Qwest of AT& T’ s capturing the on-premises wiring.>? Specificaly, AT&T

proposes that the CLEC submit to Qwest amonthly statement specifying the cable and

48 AT&T attorney Steven Weigler contacted Qwest Attorney Chuck Steese to ask if there would be an
objection to reframing/limiting thisissue. Mr. Steese was not available and Mr. Weigler left a message
indicating that Mr. Steese should get back to him if there was aproblem. Mr. Steese never responded on
thisissue.

9 Qwest SGAT §89.35.1, 9.35.4.4.

%0111 the Matter of Application by SBC Communications, Inc., Southwestern Bell Telephone Company, et
al., CC Docket No. 00-65, Memorandum Opinion and Order (rel. June 30, 2000) at 1 99.

°1 Thisis presumably why Qwest needs up to ten days to determine if it owns the on-premiseswiring. See
Qwest SGAT §9.354.1.

%2 See Exhibit 1038, sec. 9.38.10.
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pairs employed by the CLEC and the addresses of the MTEsin which AT&T has
obtained access.>®

In the Washington workshop, Qwest indicated that it is necessary for AT&T to
issue an L SR for non-ported numbers for cost recovery, maintenance, and record keeping
purposes.>* To darify, through long established processes, AT& T has been issuing
automated L SRs for ported numbers. An LSR for ported numbers makes sense because
the customer wishesto port its telephone number to AT& T, and specific coordination is
required with Qwest and the third party number porting database provider-NPAC. None
of these requirements are present when thereisnew AT& T service or the former Qwest
customer switchesto AT& T without porting its number. Infact, AT&T has been
accessing on-premises wiring for months, without any Qwest need for an LSR process.
Indeed, throughout this period of time, Qwest has yet to formdize any sort of working
LSR process that AT& T would utilize in order to order the inside wire subloop UNE.*®

To demongtrate the appropriateness of Qwest’s requirement that an LSR be issued
each and every time a CLEC orders the insde wire subloop UNE, it is useful to examine
Qwedt’s previoudy stated reasons for requiring an LSR. In a Colorado workshop, Qwest
indicated that it would need an L SR so that Qwest could have the heads up “so it could
make the decision around whether or not (Qwest is) going to observe (AT&T) doing the
work.”>® As Qwest has now adopted SGAT |language with an access protocol alowing
access a the time or even after AT& T notifies Qwes, this reason becomes mere

ubterfuge.

*31d.a §9.3810.2,

>4 Washington Transcript at p. 4703, |. 25— p. 4704, |.5.

%5 See Oregon Transcript at p. 166, |. 11- 19 (Attachment A).
%6 See Colorado Transcript at p. 173, |. 18-23 (Attachment B).

14



Qwest next indicated it needed an LSR “to be in a position to update Qwest’s
systems and be ready to meet (Qwest’s) maintenance and repair obligations effectively
with (AT& T's) access to the UNE.”>’ However, Qwest then conceded that the on-
premises wiring was not a high maintenance item.>®  Furthermore, the repair obligation,
whileit exigsif Qwest owns the onpremises wiring, logicaly would be ingigated by the
CLEC providing service to the end-user customer, as any service problems should be.
The customer would contact the CLEC, who would then contact Qwest, if required.
Likewise, nothing would be gained by Qwest’s LSR requirement if problems occurred
with anon-CLEC Qwest customer. Qwest would have the records for that non- CLEC
customer and the LSR would provide no useful information. 1t is aso important to note
that pursuant to other SGAT requirements, such as the notification requirement found in
SGAT section 9.3.5.4.1, Qwest will have notice that the CLEC has accessed the
particular NID/building termina. Thus, they do not have to be notified of that fact viaan
LSR.

Qwest further indicated that it needed an LSR “to create acircuit |.D. for Qwest
to inventory into its sysems”>® As Qwest is now alowing/mandating for AT&T to
cregte the inventory,®° there is no need for the LSR to create the inventory. Furthermore,
Qwest has explicitly stated in recent Oregon workshops that “inventory does not need to
be completed before the CLEC gains access to the subloop element.”®! Thus, the
immediate need for Qwest to have an inventory through the LSR processis no longer a

concern for QwedL.

> 1d.

%8 1d. at p.174, 1.19-p.175, 8.

%9 See Colorado Transcript at p. 150, 1.3-14 (Attachment B).
60 See Washington Transcript at p. 5522, 1.21-5523, |.6.

61 See Oregon Transcript at p. 171, 1.10-13 (Attachment A).
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Furthermore, Qwest has always asserted that it needs an L SR to create an
automated process. In previous workshops, when asked about a manua system, such as
an e-mall or fax notification, Qwest witness Karen Stewart testified “the only way that
information is going to be fed into our system isthe equivdent of LSR. | mean, what
else are we going to do with the E-malil information? | mean, put it in somebody’ s desk
drawer?'®2

Accordingly, much to AT& T’ s surprise, when the basic details of a non-ported
L SR process was articulated by Qwest in the August 1, 2001 workshop, a manual
process was contemplated.®® In fact, Qwest contemplates that for every on-premises
wire subloop UNE that AT& T wished to order, they would need to manudly typein the
Remark Section of the LSR, “thisis an Intra building cable’ and whether the CLEC
wants “Qwest to Digpatch a technician to run the jumper or if the CLEC will run the
jumper.”® The only other information required for Qwest’s contemplated LSR avast
magjority of the time is the Intra building Cable NC/NCI codes the address®® Also,
contrary to Qwest witness Karen Stewart’ s issues at the time, Qwest now contemplates
that the LSR would be faxed or issued though IMA-GUI.%°

The ramifications of the Qwest contemplated L SR process asit relaesto
competition are tremendous. Once Qwest gets around to findizing what that process

would entail, AT& T would have to expend substantia funds to create systems and

%2 See Colorado Transcript at p. 164, .7-12 (Attachment B).

83 See Washington Transcript at p. 5567, |.7-8.

64 See WA Q 1021. Notethat AT&T does not contemplate that it would ask Qwest to run the jumper
except in extremely rare circumstances.

8 1d. At the workshop, Qwest indicated that it would “take back” the issue of whether AT& T there could
be a“default” that the CLEC was going to run the jumper. See Washington Transcript at p. 5568, |.17-22.
Off line Qwest indicated to AT& T that such requirement would not be waived.

66 See WA Q 1021.
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provide personnel to inform Qwest on awire by wire bassthat AT&T: 1) ordered the
wire & acertain addressand 2) AT& T would be running the jumper.

Asoutlined below for WA-SB13, AT& T proposed that Qwest could provide a
web ble database listing those locations where Qwest owns the insde wire, so that
CLECs could check the ligt in order to populate the LSR with “thisis an intrabuilding
cal.” Qwedt’sreaction to this request was that there would be a“ staggering number of
entries’ required for this®’ Yet Qwest’s L SR proposa would necessitate CLECs to
maintain this “staggering” amount of information to order the ingde wire subloop
element on agoing forward basis. For each customer at aMTE in Qwest territory,
CLECswould be required to determine whether the MTE is Option 3 before submitting
the LSR. The adminidrative burden of the LSR far outweighs whatever benefit there
may be.

Furthermore, AT& T incurs asystems cost for each LSR that AT& T submits. The
charges for subloop access at aNID termina will be very small®® and will hardly warrant
the expense of issling an LSR.®® To make matters worse, Qwest then intends to forward
that information to its “service ddlivery center” to be “converted” (i.e. typed in),”® which
makes this hardly an automated, efficient, or even necessary process. To initiate
subgtantiad processes for such asmple dement is unreasonable and contrary to the
requirements of the Act.

AT&T acknowledges that Qwest should be supplied the information necessary to

be compensated for a CLEC' s access and to effectively monitor, repair and maintain

67 See Washington Transcript at pp. 5546-5547 (August 1, 2001).
Zz See Washington Transcript at p. 4700.

Id.
70 See Washington Transcript at p. 5574, 1.8-20.
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Qwedt’ sfacilities. However, in accordance with the non-discrimination reguirements of
the 1996 Telecommunications Act,”* such access must be provided in the most cost
efficient manner possible. The AT& T Proposd dlowsjust that.”? It would provide
Qwest the requested information, (which, as discussed above, Qwest had represented in
previous workshops as termind block, pair and cable but now appears to merely be the
address and NC/NCI Code) utilized by the CLEC in a mutualy acceptable form on a
monthly basis”® Qwest would then be able to account for the wire, prepare charges,
update its systems, and do whatever it believesis required to update its systems. Note
that amonthly accounting is AT& T’ s suggestion; however, a CLEC accounting in the
aggregate on a periodic basis (i.e., once every two weeks, three weeks, two months etc.)
iswhat appears to be appropriate.

In summary, under the Telecommunications Act, there is no reason why access to
on-premises wiring should be substantially more arduous and codtly to the CLECsthan it
isfor Qwedt. It isonly through this Commission’s intervention that appropriate and non

discriminatory accountings for access to internal wiring can take place.

C. ISIT APPROPRIATE TO CREATE AN INVENTORY OF CLEC
FACILITIES, AND IF SO, SHOULD CLEC PAY THE NON-RECURRING
CHARGES PROPOSED BY QWEST? (WA-SB5)

Through developments in the Washington workshop, the burden has now shifted
from Qwest to AT&T to “build an inventory” of the CLEC terminations.”* Asthe Qwest
SGAT 8§ 9.3 language is written, there are inconsstencies related to if the CLEC would

then gain immediate access to the MTE pursuant to SGAT § 9.3.1.3.2 (dlowing for

! See FCC Texas Order at 7 44.
"2 AT&T Proposal § 9.3.8.10.
4.

4 See Exhibit Q 1020 at § 9.3.3.5.
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“aubloop unbundling...during or after an inventory an inventory of CLEC' s terminations
have been created, and the CLEC has constructed a cross-connect field a the building
termind”) or would have to wait five days for Qwest to input the informetion in its
systems pursuant to SGAT § 9.3.3.5 (which contains very convoluted language indicating
that Qwest shdl have five cdendar days “to input inventory of CLEC' sterminations’
before “ subloop orders are provisoned” but that “if a CLEC submits a subloop order
before the input is completed, Qwest shal process the order in accord with Section
9.35.4.1" (rdating to the requirement that a CLEC must notify Qwest in writing for on-
premises wiring determination)).

Firs, Qwest must clarify its language to conform with Qwest's agreement “that a
CLEC can access subloop dements during the creation of the inventory of the CLEC's
terminations” ™ This should bein the form of adarification in SGAT § 9.3.35. that
there shdl be no five-day inventory requirement under any circumstance.

Second, it isprgudicid to have AT& T create an inventory of its cable pairs for
Qwest. Qwest hasindicated that an inventory is*simply acable count...for (Qwest)
Legacy systemsto be able to track so that when (Qwest) does get arepair cdl, (it) can
send the technician to the right location and secondarily so (Qwest) can bill gppropriately
for that subloop system.””® Accordingly, AT&T is building an inventory for Qwest to
update its sysems. AT& T is unsure how many cusomersiit will access a agiven time
and/or where it would connect those customers before the fact. Thusit appears

inappropriate for AT&T to take on that task.

S See Washington Transcript at p.5455, 1.15-17.
8 1d. at p. 4730, 1.9— p.4731, |.7.
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Third, AT&T should not have to pay any sort of inventory fee such asthe one
found in Qwest SGAT §9.3.6.4.1. (indicating “CLEC will be charged a non-recurring
charge for the time and materias required for Quwest to complete the inventory of
CLEC sfacilities within the MTE such that Subloop orders can be submitted and
processed.”) Qwest has conceded that issuein other jurisdictions including Arizona after
the Arizona Staff 1ssued a Report on July 9, 2001 suggesting that such a proposal should
be stricken.”” Furthermore, Qwest has indicated that if the charge is not appliedin
Arizona, it will not apply in Washington.”® Finally, in astatus conference in two other
WUTC dockets,”® Qwest indicated that it would not seek an implementation of the
inventorying charge. Thus, it only isan issuein this docket because Qwest has not
removed the charge from the rdlevant SGAT, a Mr. Steese’ sinsgstence that the charge
was not conceded.®® Regardless of Qwest’ sinconsistent positions, Qwest is not even
performing the inventory, thus the charge is unsubstantiated and completely
inappropriate.

In summary, both the inventory of CLEC terminations and the charges for such

inventory are ingppropriate and the relevant sections should be stricken.

" See “Qwest Corporations Comments to Staff’s Draft Emerging Services Report Issued on July 9, 2001
a p. 7. (July 19, 2001). See also Arizona Corporation Commission Staff’s Draft Emerging Services Report
at 1194 (July 9, 2001). See also Arizona Corporation Commission Staff’s Final Report on Qwest’s
Compliance with Section 271 Emerging Services at 1215 (Attachments C, D and E).

78 See Washington Transcript at p. 5463, 1.8-9.

"9 WUTC Docket No. UT-003013 (involving costs) and Docket No. UT-003120 (involving Qwest Denying
on-premiseswire accessin MDU settingto AT&T).

80 5ee Washington Transcript at p. 5466, |. 1-4.
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D. AT& T HASREQUESTED A WEBSITE TO IDENTIFY MTE
LOCATIONSWHERE QWEST OWNSINTRABUILDING CABLE
WIRING (WA-SB13)

Both inits SGAT language and in the workshops, Qwest has indicated thet it
needs time intervals of up to ten daysto determine if it owns the on-premises wiring a a
MTE.®' Thisfact in tandem with the fact thet there are numerous locationswhere AT& T
will continue to capture on-premises wiring in order to provide competitive
telecommunications services, there should be no reason why Qwest cannot post its
ownership of various MTE on-premises wiring once it is determined by Qwest.2?

As articulated in the workshops, such posting will assst CLECsin determining
when they have to notify Qwest for payment and repair, when they can access without
notifying Qwest, and perform other functionsin compliance with the provisions of the

SGAT.®®

The other dternative isto have every CLEC build its own database or rely on
Qwest for a continuous building by building inquiry. Thisisinefficient and unnecessary.
Furthermore, it will not be as accurate as Qwest’ s database, as Qwest is the keeper of this
information, and CLECs have no means of communication between databases.
Accordingly, Qwest should be required to post data of MTE on-premises wiring thet it

has determined through the SGAT procedure that it owns.

8l e e.q. Id. at 4762, 1.3-4764, 1.10; SGAT §9.35.4.1.

82 Note that Qwest indicated in the Washington Workshop that thisis atakeback issue. Qwest never
responded to thisinquiry requiring thisissue to be briefed.

83 See Washington Transcript at p.5550, 1.6-p.5551, 1.17.
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1. DARK FIBER DISPUTED ISSUES

A. Qwest impermissibly appliesan EEL standard to Unbundled Dark Fiber.
(DF-2)

In Section 9.7.2.9 of its SGAT, Qwest redtricts the use of dark fiber by applying a
usage test that was issued by the FCC with regard to Enhanced Extended Links (*EELS’)
Qwest limitsa CLEC s use of dark fiber as a replacement of specid access services. Not
only isthat test as gpplied to dark fiber impermissible under the language of the FCC
UNE Remand Order and the FCC'srules, bt it is aso technically infeasible®*
Accordingly, AT& T requests that the redtriction included by Qwest in SGAT section
9.7.2.9 be diminated.

Technically, the test set forth in Section 9.7.2.9 cannot apply to unbundled dark
fiber. The FCC developed atest for the EEL, that is reflected in this section of Qwest’s
SGAT, to determine how much of the EEL wasto be used for locdl traffic. Thetestis
designed to apply to asingle end user. Dark fiber, however, istypicaly used for multiple
end users®® The FCC'stest cannot be applied to dark fiber and, by implicating such tes,
Qwed’ slanguage isnonsengical. How will the usage restriction be gpplied to determine
when a purported loop dark fiber combination would run afoul of this restriction?

Without this clarification, no CLEC can be assured how this usage restriction will be
goplied. A CLEC' s obvious concern isto make sure that the redtriction is not being

goplied to limit the CLEC' s lawful use.

84 \Washington Transcript at pp. 5172-5175.
85
Id.
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B. Is Qwest Corporation the only entity that has BOC responsibilities? (DF-5)

Qwest’s SGAT violates the Act becauseit fals to permit CLECsto lease thein-
region facilities of Qwest Corp.’s affiliates pursuant to Sections 251 and 252 of the Act.
In moving for approva of the merger of Qwest Communications Internaiond, Inc.
(“QCI") and U SWEST, Inc., (*U SWEST") the parent corporations of Qwest
Communications Corporation (“QCC”), LCI Internationa Telecom Corp., USLD
Communications, Inc., and U SWEST Communications, Inc., now known as Qwest
Corp. (“USWC"), QCI and U SWEST represented to the Commission that the proposed
merger would create a stronger competitor and provide sgnificant vaue for shareholders,
employees, and customers because, anong other things:

The combination of QCl and U S WEST would enable them to achieve gross
revenue synergies of more than $12 hillion and net financid and operationa
synergies of approximately $10.5 billion to $11 billion. They expected the
synergiesto be comprised of (1) incrementa revenues as the combined
company expandsits loca, data, Internet Protocol and long- distance service;
(2) operating cost savings in areas such as network operations and
maintenance, sdes and marketing, billing and customer and back office
support; and (3) capitd savings through dimination of duplication in the
companies planned network build outs and in other infrastructure and back-
office aress.

The combination would accelerate Strategic development and enable them to
grow fagter than each could grow aone and would increase revenues and

profits faster than each would accomplish done. In particular, they expected
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it to accelerate the ddlivery of Internet-based broadband communications
services provided by QCI to the large customer base of U SWEST and bring
together complimentary assets, resources and expertise and the network infra-
structure, gpplications, services and customer distribution channels of their
companies and the combination of customer bases, assets, resources and
expertise in atimey manner will permit each to compete more effectively in

their rapidly consolidating industries.

They believe worldwide broadband end-to-end infrastructure, expanded range
of products and services, access to each other’ s customers, people and process
and combined use of digtribution and operating syslems will creste growth for
the combined company and that, as a large company with globa scae and
scope, multiple capabilities, end-to-end broadband connectivity, and afull

suite of data, voice and video products and services, they can successfully

compete in the telecommunications industry in the long term.#°

In this proceeding, Qwest maintains that it has no obligation to unbundle the dark
fiber facilities owned by the companies affiliated with Qwest. Qwest’ s witness denied
that QCI ever owned or controlled aloca exchange company other than the USWC
surviving company.®” However, Qwest Communications Corporation, formerly
Southern Peacific Tdecommunications, was registered as a CLEC by this Commissonin
Docket No. UT-940120, and received its competitive classfication in Docket No. UT-
950150. Since QCI does have asubsdiary, other than USWC, that is certified asa CLEC

in this sate, contrary to Qwest’ s testimony, thet affiliate, dong with any other affiliate

88 |d., Verified Joint A pplication, dated August 19, 1999.
87 \Washington Transcript at p. 5510.
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which has assets which are used to provide local interexchange service in the Qwest
region must make those facilities available to CLECs, consstent with sections 251 and
252.

Section 251(c)(3) obligates incumbent loca exchange carriers (“ILECS’) to
provide nondiscriminatory access to network elements on an unbundled basis at any
technicaly feasible point on rates, terms, and conditions that are just, reasonable, and
nondiscriminatory. Section 252(d)(1) additionaly requires ILEC rates for unbundled
network elements to be based on cogt, to be nondiscriminatory and to include a
reasonable profit.

Section 251(h) defines an incumbent local exchange carrier as,

[W]ith respect to an area, theloca exchange carrier that (A) on February

8, 1996, provided telephone exchange service in such areaand (B)(i) on

February 8, 1996, was deemed to be a member of the exchange carrier

association pursuant to section 69.601(b)); or (ii) is a person or entity that,

on or after February 8, 1996, became a successor or assign of a member

described in clause (i).

Qwest and its affiliates are “ successors and assigns’ of USWC and are therefore “ILECS’
as defined by the Act 28

Undoubtedly, Qwest will argue thet its parent and its affiliates are not “ successors
and assigns’ asthoseterms are used in the Act. The Commisson must rgject this
argument.

In the SBC/Merger docket, the FCC determined that under section 251(h), an

entity may become an incumbent LEC by being a successor or assign of a LEC that, as of

February 8, 1996, was providing local exchange service in aparticular area and was a

8 Although thisissueis briefed specifically as an impasse issue with regard to Qwest’s SGAT provisions
relating to dark fiber, this argument appliesto all SGAT provisions that Qwest intends to use to satisfy its
ILEC obligations under the Act.
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member of NECA, even if that entity was not itsdf providing locad exchange sarvicein
the area or amember of NECA as of that date. The FCC held, “this interpretation of
‘successor and assign’ is not only more consistent with the god's of section 251, but
conforms more closdly to the traditional notion of * successor or assign.”® Thus, Quest
cannot legitimately arguethat it is not a* successor or assign” because neither Qwest
Internationa nor its subsidiaries were providing loca service in former USWC
exchanges or were members of NECA on the date the Act was enacted.

Moreover, in approving the QCI/U SWEST merger, the FCC determined that
QCI and its ffiliates were “ successors and assigns’ as used in section 251(h) of the
Act.% In that proceeding, McLeodUSA asked the FCC to reject the merger application
because, among other things, the merged entity “will have the ability to divert favored,
high-volume customers to the affiliated [competitive] LEC, which can become the
provider of new, innovetive services, while the [incumbent] LEC' straditiond loca
services are degraded and serve only residential users and other [competitive] LECs.”**
McLeodUSA further argued that, after the merger, U SWEST will be able to use Qwest
and its effiliates as competitive LECs “to attempt to avoid the [incumbent] LEC
obligations under section 251(c)(4) of the Act to offer for resde, a wholesale rates, any
sarvices the [incumbent] LEC offersat retail.” The FCC rgected McLeod' s argument,

reasoning,

89 |n Re Applications of Ameritech Corp. and SBC Communications, Inc. for the Consent to Transfer
Control of Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and 310(d) of
the Communications Act and Parts 5, 22,24,25, 63, 90, 95 and 101 of the Commission’s Rules,
Memorandum Opinion and Order, CC Docket No. 98-141, FCC 99-279 (Released October 8,
1999)(SBC/Ameritech Merger Order) at 1 446 - 448.

% 1 the Matter of Qwest Communications International Inc. and U SWEST, Inc. Application for Transfer
of Control of Domestic and International Sections 214 and 310 Authorizations and Application to Transfer
Control of a Submarine Cable Landing License, Memorandum Opinion and Order, CC Docket No. 99-272,
FCC 00-91 (Released March 10, 2000) at 1 45.

°1d. at note 131.
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Such an ffiliate of U SWEST would be considered a * successor or

assign” of U SWEST for the purposes of the obligations imposed by

section 251(c)(4). Therefore, the competitive LEC hypothesized by

McLeod would be treated as an incumbent LEC under section 251(c)(4).%

This condugon is supported, too, by the andlysis of the United States Court of
Appedsfor the Didrict of Columbiain arecent case involving an gpped of the
SBC/Ameritech merger approval.®® There, the Court interpreted “ successors and assigns’
broadly to include affiliates of the ILEC that provide telecommunications services.

In ASCENT, the Court reviewed the FCC’ s decision to permit the merged entity to
offer advanced services through a separate &ffiliate and, by doing so, avoid section
251(c)’ sduties. Although as mentioned above, inthe U SWEST/QCI merger docket, the
FCC matter of factly concluded that QCI and its affiliated CLECs would be successors
and assigns of U SWEST for purposes of the Act, in the SBC/Ameritech merger, the
FCC paingakingly concluded that athough the Act extends an ILEC’s market-opening
obligationsto an ILEC’ s * successor and assign,” the advanced services affiliate was not
such a successor and assign so long asit complied with various structurd and
transactional safeguards® The D.C. Circuit rejected this andysis, finding that alowing
an ILEC to “sdedip § 251(c)’ s requirements by smply offering telecommunications
sarvices through awholly owned affiliate ssems to us a circumvention of the Satutory
scheme.” The Court further found that the FCC’ s narrow interpretation of “successor and
assign” in that context to be paradoxical:

[T]he Commission is using language designed by Congress as an added

limitation on an ILEC' s ahility to offer tedlecommunications servicesasa

dtatutory device to aneliorate §251(c)’ srestriction. We do not think that
in the absence of the successor and assign limitation an ILEC would be

921d. at 145 (footnotes omitted).
93 Association of Communications Enterprisesv. FCC, 235 F.3d 662 (D.C. Cir. 2001).
% 1d. at 665; SBC/Ameritech Merger Order at 1 444 - 476.
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permitted to circumvent 8251(c)’s obligations merely by setting up an

affiliate to offer tedlecommunications services. The Commisson isthus

using the successor and assign limitation as aform of legd jujitsu to

justify its relations of §251's regtrictions®

Although the ASCENT decison involved an advanced services efiliate of an
ILEC, the reasoning of the D.C. Circuit in that case gpplies equaly here. Interpreting the
dtatute to not require QCI and its affiliates to be subject to the unbundling obligations of
the Act would be to encourage the merged entity to “sidedip” 8251’ s requirements by
offering tedlecommunications services and investing in future network infrasiructure
through its wholly owned affiliates. Inits merger gpplication in Colorado, QCI stated
that it intended to combine the two corporations assets, operations and network
infragtructure and to plan build outs jointly to achieve synergies that would benefit the
public interest and the merged entity’ s shareholders. This combined operationisa
successor and assign of an ILEC, USWC.

For these reasons, the Commission should require Qwest to add languageto its
SGAT that darifiesthat QCl and its ffiliates are obligated to unbundled their in-region
fadilities, including dark fiber. Thisrequirement is consstent with the gods of the

Tdecommunications Act and is necessary to prevent Qwest, through its affiliates, from

usurping its obligations under section 251(c).

C. Must Qwest provide dark fiber accessto CLECsin ajoint build situation?
(DF-5)
Qwest is required under the Act and the FCC Ordersto alow CLECsto lease
dark fiber that exigsin “joint build arrangements’ with third parties. “Joint Build

Arrangement” means any arrangement between Qwest and another party to jointly or

%d. at 667.
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separately congruct, ingtdl and/or maintain conduit, innerduct or fiber acrossasingle
route or routes. This arrangement will permit either or both Qwest and the third party to
use the other’ s conduit, innerduct or fiber for trangport of telecommunications traffic over
such route or routes. Thistype of arrangement includes, among other things, meet point
arrangements with third parties. Qwest has testified that it will make available dark fiber
that exigtsin these arrangements up to Qwest’ s Side of the meet point. However, it
refuses to permit CLECs to obtain access to any rights that Qwest hasto the use of the
facilities of the third party.”® AT&T disagress with this position.

Section 251(c) and 47 C.F.R. 8851.307 and 309 require Qwest to provide
nondiscriminatory access to unbundled network éementsin Qwest’s ownership or
control. In addition, Qwest is obligated under 88251(b)(4) and 224 to afford CLECs
nondiscriminatory access to poles, ducts and rights of way. To the extent these joint
build arrangements give Qwest control and/or provide Qwest aright of way on athird
party’ s network, for the provision of Qwest’ s telecommunications services, Qwest must
permit CLECs the same access to those rights of way. Without this access, CLECs are
impaired in their ability to compete with Qwest in communities of the sate where these
joint build arrangements exist. In therurd areasin particular, CLECs may not even be
able to reach particular communities that Qwest can reach through its joint build
arrangement with athird party.

Checkligt item number 3 in section 271 aso addresses Qwest' s rights of way
obligations. Qwest must demongtrate that it is providing nondiscriminatory accessto its

poles, ducts and rights-of-way at just and reasonable rates, terms and conditions®” This

%8 \Washington Transcript at p. 5177.
" BANY Order at  263.
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checkligt item is satified if Quwest has nondiscriminatory procedures for the evauation of
facilities requests by competitors, granting competitors nondiscriminatory accessto
information about its facilities; permitting competitors to use non Qwest workers to
complete site preparation; and compliance with applicable rates.*®

Qwest's SGAT failsto include even the basic right of nondiscriminatory accessto
its control and/or rights-of-way that exist in joint build arrangements. Qwest has testified
that it is not aware of any such arrangementsin Washington.*® In discovery, AT&T
requested samples of those such arrangements that exist between Qwest and third parties
in the state of Colorado. Qwest objected to responding to this datarequest. A review of
such arrangements would indicate the nature of Quwest’s ownership or control over this
network eement. If such network eement isin the nature of aright of way, Section 10.2
of the SGAT should be effective to provide accessto CLEC. If such network element is
in the nature of aleased facility, such asleased dark fiber, Section 9.7.1 should afford
CLECs accessto thefacility. Alternatively, the agreements would indicate if such
facility is some other arrangement—not aright of way or leased facility—over which
Qwest has ownership or control. To the extent that those agreements provide Qwest
rights to use the third party’ s facilities, including the dark fiber available on that
particular route, Qwest must permit CLECs equal access to those facilities at just and
reasonable rates and terms. Otherwise, Qwest failsits Section 271 obligations.

For these reasons, the Commission should require Qwest to include termsin its

SGAT that dlow CLECs nondiscriminatory access to Qwedt’srights to use third party

% |1 the Matter of the Bell South Cor poration, Bell South Telecommunications, Inc., and Bell South Long
Distance, Inc., for Provision of In-Region, InterLATA Servicesin Louisiana, CC Docket No. 98-121
(October 13, 1998) (“Louisianall Order”) at 1174 - 83.

99 Washington Transcript at pp. 5177-5178.
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property consstent with those that Qwest enjoysin any joint build arrangement to which

Qwest isaparty.

IV. PACKET SWITCHING DISPUTED ISSUES
A. Section 9.20.2.1.3 should be amended to require packet switching to be
unbundled when it is economically infeasible for a CLEC to remotely deploy

DSLAMs. (PS-1)

Qwest requires that a CLEC' s request for collocation of aDSLAM at aremote
terminal be denied by Qwest before it is alowed to order packet switching or when
collocating aremote DSLAM does not alow the CLEC to provide services a parity with
those offered by Qwest.'® AT&T asks the Commission to modify Qwest’s proposal to
alow packet switching to be unbundled when it is economicaly infeasible for aCLEC to
remotely deploy DSLAMs. Thereislittle prospect that remote collocation could provide
apracticd competitive dternative for CLECs.

The economic redity isthat remote deployment of transmission equipment and
DSLAM functiondity by service providers seeking to access copper subloopsis unlikely
to occur in mogt areas. Firdt, collocation of remote DSLAMswould entail significant
costs and lead times (e.g., rights of way acquigition, congtruction of facilities). Second,
deployment is only economicaly viableif the gppropriate economies of scae can be
redized. In most cases, it will be extremely difficult for CLECs to redize the necessary
economies of scae because each remote termind or FDI only serves asmall number of

customers, of which the CLEC will only capture asmall percentage!®* Remote

terminds, and to an even greater extent FDIs, serve alimited number of customers. In

100 \\/ashington SGAT Lite, Section 9, 07/24/01.
101 T obtain the necessary economies of scale, the CLEC would need to be willing and able to undertake
replication of asubstantial portion of the ILEC’ s outside plant.
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genera terms, a centra officeis progressvely broken down into smaler and smdler
geographical areas for the purposes of locd outside plant design. A “Didribution Area’
is generdly the smadlest component, comprised of about 100 to 400 living units with two
digtribution pairs typicaly assgned to each unit. A copper cable of appropriate sze
connects these living units to the FDI where cross connections are made to a larger
branch feeder cable. The branch feeder cable is either a sub-cable within the main feeder
cable that connects each digtribution pair directly to the centrd office or it isthe
connecting fadility to aremote termindl. 1%

At the remote termind, the copper didtribution facilities from multiple FDIs are
connected to a shared feeder facility that connects to the centrd office. Transmisson
equipment (generdly referred to as Digitd Loop Carrier or DLC) housed within the
remote terminal multiplexes the traffic and, in some ingtances, performs dectricd to
opticd (and vice versa) sgnd conversion, which permits an even greater degree of
multiplexing and/or a higher transmission rate. 1n some ingtances the DLC, particularly
newly deployed DLC, will provide enhanced transmission cagpabilities such asline
gplitting and DSLAM functiondity. The DLC provides efficiencies because it dlows one
feeder facility to the centrd office to be shared among multiple subscriberswhile it dso
permits the facility between the customer premises and the centrd office to meet pre-
established minimum dectricd parameters®

The remote terminals may be pole mounted, placed on concrete dabsin the form

of cabinets or huts, or placed in underground vaults. The actua sze of the physica

enclosure will depend on the amount and size of the equipment deployed by the ILEC.

102 Exhibit 1036 at p. 16.
103 Exhibit 1036 at p. 17.
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For example, a pole mounted remote termind will generaly house asmdl DLC with
capacities of 24 or 96 lines. A cabinet or vault deployed DLC will typicaly be larger,
with capacity to serve afew thousand customers lines when fully equipped. Deployment
of DLC involves ardatively high fixed cost for Ste preparation and common equipment,
with additiona costs associated with plug-in circuit packs for individud lines or groups
of lines. Thus, for aDLC to be practicd and economic, it must be nearly fully utilized by
the carrier who has deployed it. The ILEC can redlize these necessary economies of scae
because it has designed its remote terminds to efficiently serve most of or the entire base
of customers assigned to the remote terminal. 1%

In contrast, an individual CLEC will never capture 100% of those customers for
its advanced services. Accordingly, even taking into account the logt efficiency for the
ILEC caused by competition from CLECs, the CLEC' s ahility to be cost-competitive is
highly unlikely given the high fixed costs associated with deploying the necessary
electronics and the small size of the addressable customer base serviced by aremote
termind.1%°

Thus, to the extent that collocation at aremote terminal or other interconnection
point is not possible because such deployment is cost- prohibitive (both in terms of time
and money), competition for customers who are served by remote terminds (or their
equivaents) smply will not develop (except in pecific market niches). The only way to
ensure that competition developsisfor CLECs to have access to unbundled packet

switching capatilities.

104 Exhibit 1036 at p. 17.
105 Exhibit 1036 at p. 18.
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In the report of the Arbitration Award of the Public Utilities Commission of

Texas (“Texas Arbitration Award” )%

, the arbitrators considered arguments that are very
amilar, if not identical to the those presented here. In Texas, the arbitrators were not
persuaded by the evidence that there are spare copper loops capable of supporting XDSL
services the CLECs seek to offer. In some places the arbitrators recognized that spare
copper will beavalable. In others, the rollout of the ILEC' s facilities might free up
additiona copper plant. However, the arbitrators believed that the evidence in the record
supports the finding that without access to packet switching, CLECs will be impaired.*®’
Critical to the Texas arbitrator’ s decison was the fact that where spare copper isin fact
available, the qudity of service generdly between the different distribution methodsis
somewhat disparate, especidly in distance sensitive applications such as line sharing. 1%
This disparity does not meet the condition that spare copper loops should be able to
“offer the same leve of qudity for advanced services”

CLECs posited the same arguments here, and requested that the Commission
consider this new and persuasive authority. 1°°

To address this concern, AT& T proposes the following language to be added to
Qwest’s proposal for Section 9.20.2.1.3:

Qwest has placed aDSLAM for its own use in aremote Qwest Premises

but: (i) Qwest has not permitted CLEC to collocate its own DSLAM at the

same remote Qwest Premises, or (ii) from CLEC’ s perspective it would be
uneconomical for CLEC to collocate its own DSLAM at the same Qwest

108 petition of 1P Communications Corporation to Establish Expedited Public Utility Commission Of Texas
Oversight Concerning Line Sharing Issues, Arbitration Award, Docket 22168, Petition Of Covad
Communications Company And Rhythms Links, Inc. Against Southwestern Bell Telephone Company For
Post-Inter connection Dispute Resolution And Arbitration Under The Telecommunications Act Of 1996
Regarding Rates, Terms, Conditions And Related Arrangements For Line Sharing, Arbitration Award
Docket 22469, Public Utilities Commission of Texas (Rel. June 13, 2001) (the “ Texas Arbitration Award”).
10719 &t 71.

108 1d at pp. 71-71.

109 \Washington Transcript at pp. 5438 — 5443.



Premises, or (iii) collocating aCLEC'sDSLAM &t the same Qwest
Premises will not be cgpable of supporting xDSL service a parity with the
service that can be offered through Qwest’ s Unbundled Packet Switching.

AT&T asksthe Commission to adopt its language proposa and reject that of
Qwest. AT& T’ slanguage enables a CLEC to compete with Qwest for customers when it
is uneconomicd for the CLEC to collocate aDSLAM in aremotetermind. Adopting
AT& T s proposed language is consstent with the god of the Act to encourage the
development of competition — Qwest’sis not.

Qwest maintains that it complies with its packet switching unbundling obligetion
by using this language because it is consstent with the language of 47 C.F.R.
§851.319(c)(5). The Commisson should not allow the language to stand based on this
argument. As dated above, this limitation on the availability of packet switching impairs
CLECS abilities to compete with Qwest in the provison of advanced services,
particularly in the resdentid and smal business DSL. markets, where competition has
been slow to develop. Qwest currently boasts of its dominance in these markets.'*°
Moreover, the FCC is reexamining its current limitations on unbundled packet switching
in its Advanced Services proceeding in light of the unreasonable advantage that ILECs
currently possess!!!

AT& T s proposed language is cons stent with the gods of the Act and is not
prohibited by any FCC rule or order. It enables competition. Even if the Commission
agrees with Qwest’ s argument, that the proposed language expands the definition of
unbundled packet switching provided by the UNE Remand Order, the Commission is not

prohibited from adopting AT& T’ s proposed language. Both the Act and the UNE

10 Multistate WS2-ATT-KLW -1, Attachment KW -5 (Attachment F).
111} ine Sharing Reconsideration Order at  64.
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Remand Order dlow state commissions to expand FCC unbundling obligetions
definitions, “aslong as they meet the requirements of section 251 and the nationa policy
framework ingtituted in this Order.”

Requiring Qwest to unbundle packet switching when it makes no economic sense
for a CLEC to remotely collocate a DSLAM meets the requirements of section 251 and
the nationa policy framework established in the UNE Remand Order. Without this
ability, the CLEC will be effectively prohibited from providing service to the cusomers
in that particular geographic area. Qwest, on the other hand, is able to provide them with
sarvice. Qwest presented no technical reason to deny unbundled packet switching in this
circumstance, it only argued that as a policy métter, it decided to limit its unbundling to
those circumstances outlined in the FCC Rule. Qwest is not harmed by this Commission
requiring it to unbundle packet switching when it is uneconomica for a CLEC to
collocate aremote DSLAM. Qwest isonly faced with competition for customersit

would not otherwiseface. 19n't that what the Act isdl aoout?

B. Section 9.20.2.1.2 should be amended to require packet switching to
be unbundled when Qwest’s spar e copper loops ar e insufficient to
enablea CLEC to providethe DSL servicethat it intendsto offer.
(PS-2)

In the UNE Remand Order, the FCC concluded that one of the four prerequisites
to the unbundling of packet switching capability isthe lack of spare copper facilities that
are “cgpable of supporting the XDSL services the requesting carrier seeks to offer,” and
that permit the CLEC to offer “the same level of quality of advanced services’ astha

offered by the ILEC (or its data affiliate). !

112 UNE Remand Order at 11 153 - 161; 47 U.S.C. §251(d)(3).
113
Id.
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When a CLEC seeksto offer DSL service in competition with an ILEC (or its
data affiliate) that has deployed its DSLAM functiondlity a the remote termind,*# the
CLEC will invariably be unable to provide aDSL service that operates with “the same
leve of qudity” (e.g., datarates) asthat provided by the ILEC or its data effiliate if the
data CLEC must rely on “home run” copper. In such cases, the CLEC' s copper loop will
extend dl the way from the serving office to the customer’ s premises while the ILEC or
its data affiliate can provide service using remotely deployed eectronics and shorter
copper subloops that reach only from the customer’ s premises to the remote termind.
The law of physcs dictates that maximum attainable data rates decrease as the length of
the copper facility that is used increases. For example, ADSL can reasonably provide
network-to-subscriber data transfer rates as afunction of the length of the copper facility

employed (assuming 24 AWG, no load coils and without bridge taps) asfollows:

Data Rate Distance
1.544 Mbps 18,000 ft.
2.048 Mbps 16,000 ft.
6.312 Mbps 12,000 ft.
8.448 Mbps 9,000 ft.

Source: www.add.com (General Tutorial: General Introduction to Copper Access
Technologies).

Asthe above chart aptly shows, a 9,000 ft. copper loop alows for the
transmission of data at arate more than five times faster than an 18,000 ft. copper |oop.
Indeed, very high datarate Digita Subscriber Line (VDSL) technology has the potentid
to offer upstream data rates in excess of 1.5 Mbps and downstream data rates of 12.96

Mbps when the copper segment is shorter than 4,500 feet. Accordingly, a shorter copper

114 such deployment could either be a stand-alone DSLAM or the deployment of Next Generation DLC
(NGDLC) that accept plug-in electronics capable of delivering equivalent functionality.
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loop will dlow the incumbent (or its affiliate) to offer its DSL customers not only a
ggnificantly faster datarate, but dso emerging services that require very high
transmission rates, such asvideo. Although VDSL has not yet been deployed in the
seven dates participating in this process, Qwest is committed to this deployment and the
parties must consider this proposa. Needlessto say, any CLEC that must use home run
copper to compete with an ILEC or ILEC data affiliate that has access to shorter copper
subloops a aremote termina will be a a sgnificant competitive disadvantage. Thus,
absent the ability to collocate DSLAM functiondity at the remote termind, or to access
the ILEC’ s unbundled packet switching cgpability in the form of an equipped loop, the
CLEC cannot offer aservice of the same leve of quality asthe ILEC s'*°

The arbitrators in the Texas Arhbitration Award found that the existence of spare
copper was not dispositive of whether to unbundled packet switching both out of concern
for lack of sufficient capacity and service qudity concerns. The arbitrators found that
“CLECs have no guarantee that the spare copper will remain,” and that “while * home-
run’ copper dternatives may be present in some situations, the Arbitrators are not
convinced that these provide the same level of service”!1°

Condition 2 of Qwest’'s proposed language limits the Stuations for the unbundling
of packet switching to those where “no” spare copper loop is avallable. To account for
the times where there is not enough existing spare copper loops to satisfy potentia

demand and where existing copper |oops may not adequately provide for the capabilities

that CLECsdesire, AT& T suggests two smple changesto this requirement. AT& T asks

115 Exhibit 1036 at p. 14.
118 Texas Arbitration Award at p. 72.
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that the word “no” be replaced with “insufficient” and the word “adequately” be inserted
between “ capable of” and “supporting.” '’ Thus, AT& T’ s proposed language reads:
9.20.2.1.2 There are insufficient copper loops available capable of

adequately supporting the xDSL services the requesting
carrier seeksto offer.

AT&T s proposed language minimizes the imparment that CLECs experience by
limitations on the availability of packet switching. This cures the problem that results
when insufficent spare copper exists in a neighborhood so asto preclude a CLEC from
making a genera business offering of DSL service to that neighborhood. And, it does o
inaway that only dightly changes Qwest's proposed language. For dl of these reasons,

the Commission should adopt AT& T’ s proposed language and rgect Qwest’s.

V. LINE SHARING DISPUTED ISSUES

A. Qwest should be required to provide access to outboard splitters on a line-at-
a-time, or shelf-at-a-time basis(Line Sharing — 2).

During the workshops, the parties agreed that thisissue isthe sameissue as Line
Slitting —1. Thefactua and lega arguments on thisissue for Line Sharing are the same
asthosefor Line Splitting. Therefore, please refer to the briefing on Line Splitting-1in
AT&T s Post Workshop Brief on Loaops, Line Splitting and NID for resolution of this
issue.

B. Qwest Improperly LimitsLine Sharing To Copper Loops. (Line Sharing -3).
The FCC made clear in the Line Sharing Reconsideration Order tha “the

requirement to provide line sharing applies to the entire loop, even where the incumbent

17 Washington Transcript at pp. 4655-4661.
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has deployed fiber in the loop (e.g., where the loop is served by a remote terminal).”*!®

Thus, despite its use of the word “copper” in the Line Sharing Order, the FCC made clear
that “use of the word ‘copper’ in section 51.319(h)(1) was not intended to limit an
incumbent LEC's obligation to provide competitive LECs with access to the fiber portion
of a DLC loop for the provision of line-shared xDSL services”'® Asthe FCC explained,
this daificaion was necessary in order to prevent incumbent LECs from closng off
competition by migrating its service to fiber:

In the absence of this darification, a competiive LEC might

undertake to collocate a DSLAM in an incumbent’s centr office to

provide line-shared xDSL services to customers, only to be told by

the incumbent that it was migrating those cusomers to fiber-fed

fecilities and the competitor would now have to collocate another

DSLAM a a remote termind in order to continue providing line-

shared sarvices to those same customers. If our concluson in the

Line Sharing Order that incumbents must provide access to the high

frequency portion of the loop a the remote terminals as well as the

centrd office is to have any meaning, then compstitive LECs must

have the option to access the loop a either location.**°

True to the FCC's concern, Qwest expresdy limits line sharing to the “copper

portion of the loop.” SGAT § 94.1.1. Qwest clams that its “copper only” definition of
line shaing is condstent with the Line Sharing Reconsideration Order, arguing that
paragraph 12 “qudifies’ the unambiguous language of the earlier paragraphs, and thus
permits the limitation to line sharing over the copper loop. Qwest’s argument is without
merit and should be rejected.

Moreover, nowhere has Qwest provided any evidence that line sharing over a

fiber fed loop is not technicadly feasble To the contrary, line sharing over a fiber fed

118 | i the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability,

Third Report and Order, CC Docket No. 98-147, FCC 99-355, 10 (released December 9, 1999) (“Line

lSlhgalr O|I T1g Order™).

1204, 11
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loop — such as via a “plug and play” card — is presumptively feasble and thus should be
ordered by this Commission. '

This Commission has the authority, under the Act'?? and FCC rules'?®, to expand
Qwest's unbundling obligations beyond those required by the FCC and “to impose
additional, pro-competitive requirements condstent with the nationa framework
esteblished in this order”'**  Therefore, it is cear that the FCC welcomes this
Commisson's efforts to enact additiond regulations that it finds warranted to promote
competition and the deployment of advanced services.

VI. CONCLUSION

Qwest is not providing nondiscriminatory access to subloops, dark fiber, packet
switching and line sharing in the manner required by the Act and FCC Orders.

Respectfully submitted on the 6" day of September 2001.
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121 Qwest will undoubtedly argue that such an approach is not proper because it is more of a packet

switching issue than a line sharing issue. Acceptance of such an argument elevates form over substance.
To the extent that a particular type of packet switching technology provides atechnically feasible and cost-
efficient method of line sharing over fiber, that technology should be included in — or at least not
specifically excluded by -- the SGAT.

122 47 U.S.C § 251(d)(3).

123 47 CF.R §51.317(d).

124 Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No.
98-147, Third Report and Order, 14 FCC Rcd. 20912, at 1 159 (1999) (“ Line Sharing Order™).
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