BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	In the Matter of Determining the Proper Carrier Classification of: 
LOWPER, INC. d/b/a LOWPER CORPORATION, a/k/a “LOWPER WATER COMPANY” and “ILIAD, INC. d/b/a LOWPER WATER SYSTEM”

and
In the Matter of the Penalty Assessment Against LOWPER, INC., in the Amount of $10,500 
	DOCKET UW-091006 and
DOCKET UW-110213

(consolidated)
COMMISSION STAFF’S MOTION TO REOPEN THE RECORD; MOTION FOR CLARIFICATION OF INITIAL ORDER; AND MOTION FOR RECONSIDERATION OF INITIAL ORDER  
 

	
	


1 Staff of the Washington Utilities and Transportation Commission (Staff) submits this motion to reopen the record pursuant to WAC 480-07-830, motion for clarification, and motion for reconsideration of the Initial Order (“Order”) pursuant to WAC 480-07-375.  
2 Staff requests that the Commission reopen the record to permit receipt of additional evidence regarding the filing of an initial tariff and supporting documentation in Docket UW-110871 by Lowper, Incorporated (“Lowper” or “Company”).  Based on that evidence, Staff moves for clarification of findings of fact in the initial order related to that filing, and reconsideration of the mitigated penalty to the extent that it relates to those findings of fact.  
I. PROCEDURAL BACKGROUND
3 On April 27, 2011, the Commission held an evidentiary hearing in the consolidated dockets to determine whether Lowper was subject to the Commission’s jurisdiction, and whether an assessed penalty should be mitigated.  At hearing, Lowper committed to file an initial tariff and supporting financial data “in full compliance with WAC 480-110-433(3)” to partially resolve the outstanding issues in the consolidated dockets.
  Subsequently the Parties filed the partial stipulation which is set out in full in Appendix 1 to the Initial Order.
  Hearing proceeded on the penalty assessment.  The Administrative Law Judge issued an Initial Order Approving and Adopting Partial Settlement Agreement and Granting Mitigation Request on May 18, 2011. 
II. THE ADMINISTRATIVE LAW JUDGE SHOULD REOPEN THE RECORD TO ALLOW RECEIPT OF ADDITIONAL EVIDENCE RELATED TO THE COMPANY’S INITIAL TARIFF AND SUPPORTING FINANCIAL DATA FILING IN DOCKET UW-110871
4 Under WAC 480-07-830, any party may file a motion to reopen the record at any time after the close of the record and before entry of the final order, and, in a contested proceeding, the Commission may reopen the record to allow receipt of evidence that is essential to a decision and that was unavailable and not reasonably discoverable with due diligence at the time of the hearing or for any other good and sufficient cause.  
5 Further evidence regarding the filing in Docket UW-110871 is essential to a decision because it was made pursuant to the partial stipulation attached to the Order as Appendix A and incorporated by reference,
 and the Order references the filing and cites to it as a contributing justification for mitigation of the penalty assessment.
  The filing was not made at the time of hearing or by the date for responses to bench requests.  It was not made in this docket.  The evidence shows that the filing did not fully comply with the stipulation.  
6 In accordance with the partial stipulation, Lowper, through its counsel, filed an initial tariff on May 13, 2011, as required by WAC 480-110-433(3)(a), which was assigned to Docket UW-110871.  The proposed effective date of the tariff was May 14, 2011.  The filing included the initial tariff, a cover letter, and a copy of a customer notice sent to customers, which are required by WAC 480-110-433(3)(a), (b) and (c).  The filing was also accompanied by certain supporting financial data (workpapers).  The supporting financial data that was provided (along with the cover letter, filed in UW-110871) is attached to this motion as Attachment A.
  Supporting financial data justifying the proposed rates is required by WAC 480-110-433(3)(d) (See WAC 480-07-530 – General rate proceedings – water companies), and full compliance is referenced in the partial stipulation.  The Company’s cover letter described an affiliated interest, Iliad, Inc., and workpapers included a management agreement with Iliad, Inc.  However, and importantly, the Company’s cover letter made no reference to, and the supporting financial data did not include, an income statement and balance sheet for the affiliated entity, Iliad, Inc., which is required by WAC 480-07-530.
  WAC 480-07-530(4)(i) provides that workpapers must include: 
Information about every transaction with an affiliated interest or subsidiary that directly or indirectly affects the proposed rates. This must include: A full description of the relationship, terms and amount of the transaction, the length of time the relationship has been ongoing, and an income statement and balance sheet for every affiliated entity. (emphasis added)
7 On May 13, 2011, Staff in the Commission’s Regulatory Services section informed the Company’s counsel, by voicemail and email, that the income statement and balance sheet for the affiliated entity were not included in the filing, and inquired whether the documents would be provided prior to the May 14, 2011, effective date.  No supplemental filing was received by May 13, 2011, before the effective date of the rates, or the following business day.  To date, Lowper has not filed any income statement or balance sheet for its affiliated entity, Iliad, Inc.  See Attachment B, Declaration of Jim Ward.   
8 After follow-up inquiry by counsel on behalf of Staff, Lowper’s counsel provided a letter dated May 18, 2011 that is attached to the Attachment B, Declaration of Jim Ward, on behalf of the Company.  The letter acknowledges that financial statements for Iliad, Inc., were not provided.  Given this significant deficiency, it is appropriate for the Commission to reopen the record to allow the additional evidence concerning the Company’s May 13, 2011, filing.  
III.
THE ADMINISTRATIVE LAW JUDGE SHOULD CLARIFY AND CORRECT THE INITIAL ORDER TO REFLECT THE COMPANY’S FAILURE TO FULLY COMPLY WITH COMMISSION’S INITIAL ORDER APPROVING AND ADOPTING THE PARTIAL SETTLEMENT AGREEMENT AND GRANTING MITIGATION REQUEST.
9 With the receipt of evidence related to the Company’s May 13, 2011, filing into the record, Staff moves that the Initial Order, particularly Paragraphs 21 and 28, be clarified and corrected with respect to the filing in UW-110871.  The Initial Order “notes that Lowper did file its tariff and supporting documents as agreed on May 13, 2011,”
 and “Lowper filed its tariff on May 13, 2011.
  The stipulation requires that the initial tariff and supporting financial data be filed in “full compliance with WAC 480-110-433(3) (with reference to WAC 480-07-530), by May 13, 2011.”  This is consistent with WAC 480-110-433(3)(d), which directs one to WAC 480-07-530 for the financial data that is required.  Lowper has identified an affiliated interest and provided partial information, but failed to fully comply with WAC 480-110-433(3)(d)(with reference to WAC 480-07-530), the Initial Order, and the partial stipulation, by failing to file an income statement and balance sheet for every affiliated entity.
IV. THE ADMINISTRATIVE LAW JUDGE SHOULD RECONSIDER THE INITIAL ORDER AND REQUIRE FULL COMPLIANCE. 
10 
Finally, Staff moves for reconsideration of the Initial Order with respect to the mitigated penalty amount, and to require the Company to fully comply with the Initial Order and partial stipulation by filing the remaining required documents.  The Initial Order concludes that the filing on May 13, 2011, is an action that “shows good faith on the Company’s part,” and that fact, in part, provides good cause “for a slight mitigation of the penalty in the amount of 20 percent, or $2,100.”
  Staff believes that Lowper’s failure to fully comply by the agreed deadline, its failure to disclose with the filing that it did not fully comply, and its failure to promptly and voluntarily cure its non-compliance, is not evidence of good faith, nor does it demonstrate good cause for mitigation.  The Commission should reconsider the amount of the penalty that was mitigated on the basis of the Company’s subsequent but incomplete filing, and impose a higher penalty because mitigation of the penalty was premised on what turned out to be inaccuracies. 
11 
Staff also requests that the Initial Order be reconsidered to require Lowper to immediately file a 2010 income statement and balance sheet for its affiliated entity, Iliad, Inc.  The representations contained in the May 18, 2011, letter do not excuse the Company’s lack of full compliance on May 13, 2011, nor provide a basis for an open-ended delay in compliance.  An un-reviewed yet current (for 2010) income statement and balance sheet for the affiliated entity would be sufficient under the language of WAC 480-07-530, which does not require financial statements to be “reviewed” prior to being provided to the Commission as supporting documentation in accordance with the rule.  Without these missing financial documents, Commission Staff is unable to fully review the Company’s tariff filing, the appropriateness of the Company’s rates, and its operations and relationship with affiliated interests.  Lowper submitted its own income statement and balance sheet for 2010 to support the proposed rates.  A corresponding 2010 income statement and balance sheet of the affiliated entity is needed, appropriate, and required.  It is the Company’s responsibility to fully comply.   

DATED this ________ day of June, 2011.







Respectfully submitted, 
ROBERT M. MCKENNA 

Attorney General

______________________________

MICHAEL A. FASSIO
Assistant Attorney General

Counsel for Washington Utilities and

Transportation Commission Staff
� WAC 480-110-433(3) provides: 


(a) An initial tariff must be filed in a standard tariff format. The commission will provide illustrations of the standard format upon request.�(b) The tariff must be accompanied by a cover letter describing the filing as an initial tariff.�(c) Customers must be notified before the commission receives the filing.�(d) The filing must be accompanied by supporting financial data justifying the proposed rates. See WAC � HYPERLINK "http://apps.leg.wa.gov/wac/default.aspx?cite=480-07-530" �480-07-530� (General rate proceedings -- Water companies). (Emphasis Added)


� The stipulation reads, in part, that the Parties stipulate “to entry of an initial order requiring Lowper to file a tariff pursuant to RCW 80.28.050 with supporting financial data for its water system(s) in full compliance with WAC 480-110-433(3) (with reference to WAC 480-07-530), by May 13, 2011.” See Initial Order, Appendix A (Partial Stipulation Regarding Docket UW-091006) 


� Initial Order, ¶¶ 33-34.  


� Initial Order, ¶ 21.


� Workpapers (the financial data supporting the proposed rates) that accompany tariff filings are distributed by Records Center to regulatory staff reviewing the filing.  While they are public record, the electronic copy of the financial data is not shown in the docket.  To show what was, and what was not, included with the filing, the financial data and the cover letter is attached to this motion for inclusion in the record.   


� The income statement and balance sheet referred to in the cover letter are for Lowper, Incorporated. 


� Initial Order, ¶ 21.  


� Initial Order, ¶ 28. 


� Initial Order, ¶ 21.  
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