l. INTRODUCTION - QWEST'SENTRY INTO THE INTERLATA LONG
DISTANCE MARKET ISNOT YET IN THE PUBLIC INTEREST

The policy decison by Congress as expressed in the Federd Telecommunications Act of
1996 is, to put it quite smply, aquid pro quo. In exchange for opening their local marketsto
competition a Regiond Bell Operating Company ("RBOC," "BOC," "Baby Bdl," or "Bdl") is
offered the opportunity to enter theinterLATA long distance markets, thereby dissolving the
primary redriction of the modified fina judgement put in place by Judge Green inthe AT& T
antitrust case.

The Public Counsel Section of the Washington State Attorney Generdl's Office! ("Public
Counsd") believes Qwest's entry into the InterLATA long distance marketsis not yet in the
public interest. Qwest hasfailed to carry its burden of persuasion to demonstrate that its local
markets, particularly the resdentia market, isirrevocably open to competition according to the
record now before the Washington Utilities and Transportation Commission (“Commission”).?
Additionaly, Qwest is not currently in compliance with the 14-point checklist, the Qwest
Performance Assurance Plan ("QPAP") and Operations Support Systems ("OSS") testing is not
yet complete® Until dl of these issues are resolved to the Commission's satisfaction the
Commission should find Qwest's 8271 gpplication not in the public interest.

It isimportant to note that the OSS review and QPAP proceedings have been parallel but
separate tracks to the 14-point checklist/SGAT review occurring in Washington in this

1 RCW 80.01.100 and RCW 80.04.510 as recognized inU SWest v. Utils. And Transp. Comm'n, 134 Wn.2d 74, 80,
949 P.2d 1337 (1997).

2 For ease of reference the residential market and the long distance market will be referred to in this brief in
the singular although each of these markets can, and often is, defined as containing a number of distinct markets or
market segments.

% See orders from the first through the third workshops. Qwest has filed numerous revised SGATs and
"SGAT Lite(s)," some of which resolved wholly, or in part, some of the issues of non-compliance identified in the
Commission's orders. Public Counsel recommends that prior to the concluding adjudicatory phase (pursuant to the
Commission's Order adopting Interpretive and Policy Statements) that afinal "master issues matrix" be devel oped
and distributed. This matrix would identify all contested issues of hon-compliance with Commission orders so that
all parties would have a clear understanding of what areas of non-compliance with the federal law remain and
provide aframework for partiesto litigate these issues prior to the Commission's final recommendation regarding
Qwest's §271 application to the FCC.
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proceeding. It istime to bring these together and create a"feedback loop™ of information by
which the Commission can quantitatively and quaitatively evauate Qwest's performance asa
wholesae provider to its competitors. Public Counsel recommends the Commission gpprove a
strong QPAP with significant penaties and no cap in order to deter anti-competitive conduct by
Qwest. This QPAP should be in place upon approva by the Commission and Qwest should be
required to publish the results of QPAP caculations therefrom on amonthly basis. Qwest should
comply with the QPAP for 3 months without significant penaty using on-going performance

data to demondtrate its markets are open to competitors. The Commission's gpprova of Qwest's
gpplication to the Federad Communications Commission ("FCC") should be conditiond on
Competitive Loca Exchange Company ("CLEC") utilization of the Qwest OSS a full

commercia volumes as described above as a check againgt the types of post-entry problems that
have arisen in other gates and to demongtrate Qwest's commitment to act asawholesderina

pro-competitive manner.

. STANDARD OF REVIEW

A. The FCC Shall Consult With The Washington Commission To Verify Qwest's
Compliance With Federal Law.

The Act requires the FCC to consult with State Commissions regarding the BOCs

compliance with the terms of the Act.

(B) Conaultation with State Commissons. - Before making any determination under this
subsection the Commission shdl consult with the State Commission of any State thet is
the subject of the gpplication in order to verify the compliance of the Bell operating
company with the requirements of subsection (C).

47 U.S.C. 8271(d)(2)(B). (emphasis added)
As discussed below, this section of the Act has been interpreted to provide state

Commissions such as the Washington Commission with broad authority to examine aBOC 8271
gpplication. The Commission's scope of authority is broader than the FCC's authority in this
instance. Congress reserved to the states the authority to make a determination regarding the
public interest, presumably regarding states as the finder of fact best able to make such afinding
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that is, by its nature, extremely state specific. Transcript of Washington §271 Workshop Four
and follow-up workshop at 5028 ("Tr."). The gate andysisiscritica, and the FCC's deference to
State Commissions on this point of inquiry is notable. The sate Commissons have a
consultative role that should be exercised with diligence. The Commission should consider
relevant evidence including Washington- specific experience with Qwest.* If it does so, the
Commission will note a pattern of conduct that dso weighs againg a public interest finding at
thistime.
B. TheAct Requires The FCC To Find The Application In The Public Interest.

The Act dso requires the FCC, and by extension, the Washington Commission in its
recommendation, to make a finding regarding whether the Quwest's gpplication isin the public

interest.

(C) The requested authorization is congstent with the public interest, convenience, and

necessity. The Commission shdl state the bass for its approva or denid of the

goplication.
47 U.S.C. 8271(d)(3)(C).

The Commission itsdf has found that congderation of the public interest lement of the
Act iswithin its obligation to consult with the FCC. SeeIn the Matter of the Investigation into
Qwest Corporation's Compliance with Section 271 of the Telecommunications Act of 1996,
Order on Investigation, Docket No. UT-970300 at p. 11 ("Order on Investigation™). The
Commission can define the public interest broadly. Exh. 1070T at 7.

It is Public Counsdl's position that viable competition in the resdentid marketsis
required for afinding in the public interest. Id. at 34-35. Tr. at 5041. Asdiscussed in detall
below, Public Counsdl believes the record currently before the Commission in this docket weighs

againg such afinding at thistime,

# In fact, Qwest hasinvited the Commission to do so. Tr. at 4873.
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C. Qwest Bears The Burden Of Proof.
Asthe gpplicant, Qwest bears the burden of persuasionin this proceeding to demonstrate

that it has irrevocably opened itslocad markets, both business and residential, to competition by
satisfying all the requirements of Section 271 of the Act. 47 U.S.C. 8271(d)(3). Thiswould be

true even if no party opposed Qwest's gpplication. Federd Communications Commission,
Memorandum Opinion and Order In the Matter of Application by Ameritech Michigan to Section
271 of the Telecommunications Act of 1934, as amended, to Provide In-Region, InterLATA
Service in Michigan, CC Docket 97-137, August 19, 1997 at 43 ("FCC Michigan™).

Qwest hasfailed to meet its burden of persuasion at thistime asto the public interest test
and should beinvited to request the Commission to re-examine its gpplication with regard to the
public interest test at such time asit has resolved al other aspects of its application (i.e. after the
Commission has approved a QPAP, after its OSS testing is complete, and after Qwest has
produced ninety days of OSS performance data that does not trigger sgnificant pendtieswhen
the Commission approved QPAP is applied againdt it).

In addition, Qwest must demonstrate by a preponderance of the evidence that it has
irrevocably opened itsloca marketsto competition. FCC Michigan at 44. Qwest must present
evidence in support of this gpplication that is of greater weight and more convincing than that
offered in oppogtion. FCC Michigan at 46. Qwest hasfailed to do so asto the public interest
element of the Act.

D. Qwest Has Failed To Demonstrate Current Compliance With The Act.

Qwest bears the burden of demondtrating its current compliance with federd law in this
proceeding. The FCC has stated that a BOC's promise of future performance has "no probative
vauein demondrating its present compliance with the requirements of Section 271." FCC
Michigan at para. 55.> This position appears based at least in part on an inability of the FCC to

evauate a congtantly evolving record. 1d. at para 54.

® Arguments that Qwest intends to come into compliance within the 90 day FCC review period is equally
unpersuasive and should not be considered as evidence. 1d.
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The FCC's andysisis equaly applicable to the Commisson's current review of the public
interest. The Commission is being asked by Qwest to determine whether its gpplication isin the
public interest even though, by its own admission, the record is not yet complete as to the OSS
testing process or the QPAP, both of which are subject to ongoing multi- state reviews which
have not yet been brought back to Washington State for this Commission to review. Twelfth
Supplemental Order in Docket UT-003022. Public Counsel does not believeit is possible to
make a pogtive finding a thistime other than concluding that Qwest's application is not in the
public interest given that crucia eements of the Commisson's public interest andysis are not
available for the Commission to review, the lack of residentid competition, and since
outstanding issues of checklist non-compliance remain.

As dtated above, the Act requires a public interest andysis and establishesit asan
independent requirement that must be met for BOC entry into the interLATA long distance
market. 47 U.S.C. 8271(d)(3)(C). Thispoint isreinforced by the FCC's own analysisfinding
that compliance with the 14-point checklist is not itsdlf sufficient to justify gpprova of aBOC
8271 application. FCC Michigan at 389-391. The FCC has determined that a number of factors
should be considered in examining the public interest, including the nature and extent of actud
local competition. Id.

1. FRAMEWORK FOR EVALUATING THE PUBLIC INTEREST

Public Counsdl recommends that the Commission reject any inference from Qwest's
arguments that the jurisdiction or scope of this Commission's public interest analysisis limited
by prior FCC decisons. The FCC has made no explicit demarcetion or limitation on this
Commission's authority to consider evidence rlevant to its public interest investigation. The
FCC has broad authority to undertake a public interest analysis. Evaluation of the United Sates
Department of Justice, CC Docket No. 97-137 at 384 (filed June 25, 1997) ("DOJ Michigan™).
Smilarly, this Commission has broad authority to conduct its public interest analysis both under
Washington State law and under the authority delegated by Congressin the Act. Exh. 1070T at
Fublc Iners (Docket Nos. UT-003022 & UT.003040) PUBLIC COUNSEL SECTION

900 4™ FOURTH AVE, SUITE 2000

SEATTLE, WA 98164
(206) 464-7744



16.

17.

31l and Tr. a 4872. The Department of Justice ("DOJ") has stated its views regarding the

necessary market conditions to support a finding that a BOC Section 271 gpplication isin the

public interest. DOJ Michigan at 3; Exh. 1070T at 6. The DOJ has made aclear distinction
between the threshold requirements of the 14-point checklist and the broader requirements of the
public interest ement of the Act. Evaluation of the United States Department of Jugtice,

Federd Communications Commission, In the Matter of Application of SBC Communications,
Inc., Southwestern Bell Telephone Company, and Southwestern Bell Communications Services,
Inc., d/b/a Southwestern Bell Long Distance for Provision of In-Region Inter LATA Servicesin
Oklahoma, CC Docket No. 97-121, May 16, 1997 ("DQOJ, SBC"), at 38.

A. Public Counsd Recommends That This Commission Utilize The Market Analysis
Framework Expressed By The DOJ In The Ameritech-Michigan Case As Discussed
By Dr. Cooper In His Testimony.

In considering whether a BOC's gpplication isin the public interest, the DOJ looks to see
if there is competitive entry in more than afew, limited markets, and whether there is substantia
competition that goes beyond the 14-point checklist threshold. The DOJ dso looks to see not
only if markets are open, but whether competitive entry is " sufficiently broad-based to support a
presumption of openness.” DOJ Michigan. a 30. Aswas Stated regarding Ameritech's 1997
Michigan application: has the BOC demongtrated that itsloca markets are "fully and irreversibly
open to competition.” Id. at 29. The FCC isrequired to give substantial weight to the DOJs
andyssand it issmilarly appropriate for this Commission to consider the DOJs analytica
framework when engaging in its public interest andysis. See 47 U.S.C. 8271(d)(2)(A) and FCC
Michigan at 383.

The DOJ seeks assurance that the barriers to competition have been removed and that
there are objective criteriato ensure that barriers are not re-imposed after BOC entry into long
distance market. DOJ Michigan at 29. Just asthe DOJ concluded in Michigan, so Public
Counsd believes the Commisson will conclude smilarly for Washington - that thereis not yet
enough local competition to warrant a genera presumption of openness; and norncompliance
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with checkligt items condtitute evidence that barriersto entry remain. 1d. at 30-31. Asthe
Commission has to date found numerous instances of non-compliance with checklist items,
barriersto entry clearly remain in force in Washington.

The Commission should gpply a strict standard for 8271 entry as occurred in New Y ork.
Exh. 1070T at 10. In applying such astandard it isimportant to remember the power inherent in
Qwest'sincumbent monopoly status. Id. at 13-14. Public Counsd believes the Commission will
find that Qwest has not met its burden to demondrate its gpplication isin the public interest.

Another way to think about the public interest question isto consider whether an attempt
to exercise market power by Qwest in any of itsloca markets (including the resdentia markets)
would be congtrained by a comptitive reaction from a CLEC in that market. As discussed
below, the evidence presented by Qwest does not demonstrate sufficient facility-based

competition in the resdentiad markets to constrain such an exercise of market power by Qwest.

B. Qwest's Proposed Framework For Analysis Should Be Rgjected By The Commission

AsContrary To The Intent Of The Telecom Act.
The primary purpose of the Telecom Act is to introduce competition into the higtorically

monopolized loca markets. To create an incentive for the BOCs to do this Congress created the
"carrot” of entry into the interLATA long distance market, which they have been prohibited from
entering since the modified fina judgement was entered by Judge Green.

Significant portions of Qwest's testimony were devoted to extolling the public interest
benefits of its proposed entry into the long distance markets. Exh. 1055-T at p. 3-5. The FCC
has expresdy rgected the concept that the public interest eva uation should be limited to the
guestion of enhancing the competition in the long distance market. Instead, the local markets are
properly the focus of the FCC'sinquiry. FCC Michigan a 386. As such, the Commission
should, as recommended by Dr. Cooper, view its authority to examine the public interest
broadly, and, as invited to do so by Qwest, examine al rdevant evidence, including that from
other dockets. Tr. at p. 4872-4873; Exh. 1070-T at 31 and Exh. 1063-T at 22.. Such areview

Public Counsel Brief on OFFICE OF THE ATTORNEY
Public Interest (Docket Nos. UT-003022 & UT-003040) PUBLIC COUNSEL SECTION
900 4™ FOURTH AVE, SUITE 2000

SEATTLE, WA 98164

(206) 464-7744



21.

22.

23.

24,

will lead to one conclusion: Qwest has not met its burden of persuasion and its entry into the

interLATA long distance markets is not yet in the public interest.

V. QWEST HASFAILED TO IRREVOCABLY OPEN THE RESIDENTIAL
MARKET TO COMPETITION TO THE DETRIMENT OF CONSUMERS

Assesaments of the level of competition in a given market is probative, but not
determinative of whether Qwest has irrevocably opened its markets to competition. As discussed
below, the dataindicates that Qwest's residential markets are not yet fully and irrevocably open
to competition. Tr. at 5022. The next question iswhy? As stated by the FCC, "The more
vigorous the competition isin the BOC's locd market, the greater is the assurance that the BOC
is cooperating in opening its market to competition..." FCC Michigan at 402.

One of the fundamental premises of the Act was that the development of competition
would bring benefits to consumers both in the nature and quality of the services available; as
well as price competition for those service. So far the vision of the Act has brought some
benefits to business consumers of large quantities of telecommunications services, but small
business and residentia consumers have seen little if any impact in Washington on the choice of
providers available to them. And asfor price competition, while many economists argue that
competition will tend to drive pricesto margina cogt, this has yet to be seen by residentia
consumers in Washington; and indeed the fundamental assumption may be flawed when applied
to the telecommunications field.®
A. Qwest'sMarkets AreNot Yet Fully And Irreversibly Open To Competition.

The evidence of checklist non-compliance is probative evidence that Qwest has failed to
irreversibly open itsloca markets to competition. Thereisvirtudly no evidencein this record to
support the conclusion that such competitive options are available for business cusomers with
modest telecommunications demands or for the resdential market.

The fact that Quest's compliance with the terms of the Act comes dowly and largely asa

result of the on-going workshop review process demonstrates that Qwest does not desire to open

6 Gabel, David; Current Issuesin the Pricing of Telecommunications Services, for AARP PPl (June 2001).
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its markets and will do so only to the extent ordered to do so by the Washington Commission and
the FCC. In the five years since the passage of the Act Qwest could have made substantial
progress towards compliance. It appears clear from the record before the Commission that
Qwest may do what is necessary to achieve this Commission's approva of its §271 gpplication to
the FCC, but certainly not one iota more.

In particular, the overwhdming lack of facilities-based competition in the resdentid
market is compelling evidence that Qwest has not taken the steps necessary to openiitsloca
markets to competition. Exh. 1070T at 30.

B. Qwest's Resdential Markets Are Irrefutably Not Yet Fully Open To Competition.

In determining whether markets are open, one of the first sources of probative evidence is
the extent of competition. Tr. a 5023. Asthe Commission's Order on Investigation made clear
"redl competition must exist in both residentia and business services.” Order on Investigation at
6. Further, such competition must be more than "token competition.” 1d. at p. 11. Qwest has
failed to meet its burden of persuasion that greater than token competition existsin the
resdential market.

Qwest has calculated its competitive |osses as gpproximeately one- percent in the
residential market. Exh.s. 1058C and 1162.” Based upon the data provided by Qwest, only 0.037
of that one percent is facilities-based with the remainder being resale of Qwest service® Qwest
would assert that the one- percent of competition it facesin the resdential market, or more
properly the 0.037 of one percent , is sufficient competition for this Commission to find its
goplication in the public interest. One- percent competition in the resdential market does not
even amount to "token" competition in Public Counsd's view. Moreover, 0.037 of one percent

of fadlities-based residentid competition, which this Commission has deemed the only form of

" Qwest maintains that their assumptions and cal cul ation methodol ogy were "conservative." Tr. at 4830.
However, Mr. Teitzel also testified that he did not verify his methodol ogy once he had access to the data necessary
todoso. Tr. at 4894.

8 Thisdatais derived from a comparison of the Qwest dataon CLEC residential linesin service,
Residential Facility Bypass Lines, and Resold Access Lines/Residential Lines provided in Ex. 1058C. Qwest
waived confidentiality asto this aggregated data during the 4th workshop. Tr. at 4825-4827.
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price congtraining competition, is certainly equd to or less than the "token™ competition the
Commission said it was looking for.® Seventh Supplemental Order from In the Matter of the
Petition of Qwest Corporation for Competitive Classification of Business Services in Specified
Wirecenters, WUTC Docket No. UT-000883 (December 18, 2000) (“Comp. Class. Order") a 75
and Order on Investigation at 11. Thisevidenceis strongly probative and supports Public
Counsdl's pogtion that Qwest has not yet fully, let done irrevocably, opened its residentia
markets to competition. The Commission should so find.*°

Based upon the evidence Qwest has presented in this docket, and bearing in mind that
Qwest bears the burden of persuasion to demondtrate the existence of competition, it is clear that
price condraining, facilities-based competition in the resdentia marketsis minimd, and is only
occurring a a"token" level and therefore cannot be relied upon to condtrain an exercise of
market power by Qwest. Indeed, in many of Qwest's wirecenters facilities-based residentid
comptition is likely non-existent.* Asthis Commission has stated, “redl competition must exist
in both resdential and business service” Order on Investigation a 6. Asthe Commission noted
there, it would examine the number of customers, the nature of the service, and other elementsto
determine if there was more than "token competition.” 1d. at 11.

Qwest may seek to argue on brief that its estimates are conservative and do not capture
al the actual competition that is present in the resdential market. This may be true to some
minimd, yet indeterminate degree, but isin fact irrdevant. Asthe moving party in this

proceeding Qwest bears the burden of persuasion and cannot rely upon mere alegations or

% The Commission's anal ysis of competition, and specifically what constitutes price constraining
competition, isinstructive. Inthat Order the Commission found that resale competition, while a viable means of
entering amarket, cannot be relied upon to constrain Qwest's pricing (i.e. an exercise of market power). Comp.
Class. Order at para. 75. Itisclear that the legal standards the Commission must apply in this proceeding are quite
distinct from the requirements for competitive classification of a service under RCW 80.36.330 but it is Public
Counsel's position that the Commission's analysis regarding the inability of resaleto constrain pricing is applicable
in this context.

19 Thisissueis critically important given the changing landscape of the telecommunicationsindustry and
the recent failures of a number of significant CLECs.

11 Again, thisis unknown dueto the lack of evidence presented by Qwest regarding the geographic
distribution of competition in Washington. Tr. at 5040.
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unsubstantiated speculation to support its position. FCC Michigan at 43-48. Asin the business
competitive classfication case, Qwest could have sought to undertake market studies or obtain
additional evidence ether independently or under the Commission's auspices to support its
position. It chose not to do so and should receive no presumption from this Commission that
competition in the residentid marketsis any greater than the evidence it has presented.

Qwest may aso seek to argue that the degree of competition in the resdential market is
irrdlevant to its application, and that in any event cannot be dispositive of it. Public Counsel
would assert that the degree of competition in the resdential market is strongly probative (but
not determinative) of the question of whether Qwest has "fully and irrevocably™ opened those
markets to competition.*? It is Public Counsdl's position that Quest has failed to fully and
irrevocably open itsloca markets to competition, and thet in particular, the residentiad markets
are experiencing de minimus levels of competition. Further, Qwest's evidence demonstrates that
thereisvirtudly no price congraining, facilities-based competition in the residentia market. For
this reason, Public Counsd believes the Commission should find that Qwest has failed to fully
and irrevocably open its residentia markets to competition and until it does so its gpplication is
not in the public interest.

Qwest may aso seek to argue, per the FCC order regarding Louisiana, that it is
permissble to have dl of its resdential competition occur through resdle. Respectfully, this
Commission is not condrained by the FCC's failure to question the merits of the Louisana
Commission's decision as to what congtitutes sufficient competition in the residentia markets.

If, as this Commission has determined, only facilities-based competition can be relied upon to

control an exercise of market power by Qwest, then the lack of such competition necessarily

12 |t should be noted that Qwest has similarly argued that its QPAP is " probative" of whether its application
isinthe public interest. It isreasonable for the Commission to infer that the degree of competition is equally
probative of the public interest question as Qwest's proposed QPAP. Exhibit 1163, Exhibit K to Qwest's Statement
of Generally Available Terms and Conditions and Supporting Comments (of Carl Inouye), (June 29, 2001), p. 1,
para. 2.
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means some other congtraint on the exercise of market power is necessary. Since none yet exists
for the resdential market, Qwest's 8271 gpplication is not yet in the public interest.

Thereisno "bright line" test for CLEC market share adopted by the FCC in consdering
8271 application from BOCs. State Commissions are encouraged to examine the individud
circumgtances in their date to determine whether sufficient competition exists. This
Commission has framed the issue in the fallowing manner: is there more than "token”
competition? Order on Investigation at 11. Asto the residentid markets, the unfortunate answer
iSno.

Public Counsel does not have a"bright line" to propose for Washington athough we
believeit is within the scope of the Commission's authority to adopt a standard specific to
Washington State if it deems Washington specific circumstances judtify such a pogtion. We can
only recommend consideration of other states and the degree of CLEC penetration in the
resdentia markets. In New Y ork for example, seven percent residentia competition was
present at the time the BOC's 8271 application was approved. Exh. 1070T at 29. This begsthe
guestion of why Qwest has failed to make greater progress than Verizon did in New York in
opening its markets to competition in the intervening time. Tr. at 5024.

Also notable by its absence in Qwest's gpplication isthe lack of evidence asto
geographic digtribution of competition in Washington. Tr. at 5040. Again, thisis not dispositive
asto the public interest test in and of itsdlf, but its absence is afurther indication (and
permissible inference) that Quwest does not face geographicaly diverse competition from the
CLECs. Tr. a 5040. Thereislikely no facilities-based competitive entry outside of afew cores,
urban wirecenters. Unfortunately, again, Qwest has not provided any evidence on this point and
has failed to establish even a prima facia case as to the geographic digtribution of the competition

it facesin the resdentia markets.
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V. BARRIERSTO ENTRY REMAIN

The most obvious evidence that barriers to entry remain are the Commission's own
findings of Qwest's non-compliance with the checklist items required by the Act. Until such
time as Qwest comports its conduct to the requirements of the Commission's orders of non-
compliance this Commission should conclude that Quwest's entry into the long distance marketsis
not in the public interest. Qwest has stated that compliance with the checklist itemsisa
ggnificant factor in the public interest analyss. Exh. 1055T at 44. Qwest's on-going falureto
comply with the requirements of the Act and this Commission's findings clearly demondirate that
Qwedt's gpplication cannot be in the public interest until these areas of non-compliance have
been resolved by Qwest. As a predicate matter, this Commission should refuse to consder any
approva of Qwest's gpplication to the FCC until Qwest has atered the terms of its SGAT and
changed the manner in which it does business to comply with the Commission's orders of non-
compliance with the 14-point checklist item requirements/SGAT terms.

Additiond barriers to competitive entry, particularly in the resdential markets, remain.
Uncertain UNE pricing, inhibits competition. Exh. 1070T a 26-27. Qwest's provisioning
practices have aso not lived up to the commitments Qwest is publicly making astestified to by
many CLEC partiesto this proceeding.

Qwedt's "open door but no one comes' argument fails given the clearly more sgnificant
levels of resdential competition in states which have received FCC gpprova of the BOC's 8271
goplication. Industry Analyss Divison, Local Telephone Competition: Status as of December
31, 2000 (Federa Communications Commission, May 21, 2001).* Uncertainty in business
conditions such as OSS, UNE pricing, and the QPAP terms serve to deter market entry by
competitors. Again, Qwest bears the burden of demonstrating its markets are irrevocably open
and hasfalled to do so. Tr. at 5025-5026.

Qwest argued repestedly that there is more competition than their data can demongirate.
Thisis an unacceptable argument from a party that bears the burden of persuasonina

13 Note - this FCC report groups small business and residential customersin some of its tabulations.
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proceeding before this Commisson. "Trust me" is not a sufficient ground for this Commisson
to determine that the local markets in Washington are sufficiently open to competition and are
irrevocably open to competition. Thisis particularly true of the resdentid market, where
competitive options are few or nor-existent.

New Y ork's OSS and PAP established the framework for open marketsin that state.
Qwest has not yet done this for Washington. One percent tota residentid competition with less
than haf of that one percent representing facilities-based resdentid competition is compelling
evidence that the necessary framework is not yet in place to open those markets to comptition,
let done sufficient evidence to determine that these markets are irrevocably open to competition.

Additiona barriersto entry include the lack of a Commission approved QPAP, an OSS
that has been tested against commercid volumes of traffic and which does not resuitin
datidicdly sgnificant pendties, cost-based UNE prices, and the absence of actud performance
data tested againgt what we hope will be the rigorous QPAP that will eventudly be adopted by
this Commission. Exh. 1070T at 23-27.

A.  QPAP.

Qwest has proposed its QPAP asits primary "anti-backdiding" mechanism and as a sdf-
executing method of compensating CLECs for its failure to act in a pro-competitive manner as
the wholesae supplier of servicesto CLECs. The FCC has made it clear that they are
"particularly interested in whether such performance monitoring includes gppropriate, self-
executing enforcement mechanisms that are sufficient to ensure compliance with the established
performance standards.” FCC Michigan at 394. Qwest's PAP for Washington could provide
such amechanism and is clearly intended by Qwest to servethisrole. Despite Qwest's
protestations that the QPAP is"voluntary" it is reasonable to conclude from the FCC's failure to
approve any 8271 gpplication that did not contain anti-backdiding mechanisms like the QPAP
that the QPAP is as voluntary for Qwest asistheir 8271 gpplication. Neither need be made, but

we are unlikely to see one without the other. Exh. 1070T at 4. Despite the importance of this
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aspect of the Commission's public interest analysis Qwest's public interest witness was unable to
testify asto Qwest's current proposed QPAP. Tr. at 4846.

This Commission has joined the multi-state QPAP review process being facilitated by
Mr. John Antonuk. Public Counsel has filed comments regarding Qwest's proposed QPAP and
has been participating to the fullest extent possible in that proceeding. Public Counsd continues
to urge this Commission to have a Washington specific review process for the QPAP after the
multi- state proceeding has concluded. We bdlieve that the multi- state proceeding may provide
additional opportunities for Qwest to consider the perspectives of other parties, including that of
the facilitator in his report once the review process is complete. At that point it will then be up to
this Commission to review the record creeted in the multi-tate proceeding and the facilitator's
report and determine what isin the best interest of consumersin Washington. Public Counsd
recommends that the post-multi-state Washington QPAP review present an opportunity for
parties to present Washington specific evidence relevant to Qwest's OSS performance, how the
QPAP would addressit and whether Washington specific experiences with Qwest judtify
modifications to the proposa recommended by the multi- Sate facilitator.

Qwedt's proposed penaty amounts may well be too low to capture the range of harm
Qwest inflicts upon CLEC when it fails to perform reasonably as awholesde provider.
Customer acquisition costs, average investment per line, applicable labor ratesfor "logt efforts,”
network build-out that cannot be utilized, logt profits, and of course, the impairment of good will
among logt and potentia customers are dl relevant factors for the Commission to consider when
determining the gppropriate levels for the individua pendties. These factors are of course,
relevant only to the question of the economic harm to the CLEC of poor conduct by Qwest. The
other set of factors the Commission should consider are the anti-competitive effect of Qwest's
falure to perform adequately and whether and to what degree the Tier 1 and Tier 2 pendties
should be scaled up in order to appropriately deter additional misconduct by Qwest.
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Public Counsdl believes that a Performance Assurance Planisacritical dement in
evauating whether gpprovd for entry into the long distance market isin the public interest.

Many of the comments we filed in the multi-state QPAP review proceeding (comments filed
August 3, 2001) pertained to the integrity of the QPAP. For example, we have severa concerns
with the audit and review provisions proposed by Qwest. We believe the mechanisms proposed
by Qwest to audit the accuracy and integrity of the performance data and to review the integrity
of the QPAP itsdf are construed much too narrowly and therefore raise serious concerns as to
whether the QPAP would effectively deter anti-competitive conduct. In addition, we have
advocated for iff pendtiesfor late reports, inaccurate reports and late payments- - provisons that
are dso criticd to protect the integrity of the QPAP. Until these and other issues relating to the
QPAP are gppropriately resolved in Washington, we believe that afinding by the Commission
that Qwest's 8271 gpplication isin the public interest is premature.

Allowing the QPAP to go into effect prior to determining whether Qwest's 8271
goplication isin the public interest will provide the Commission with the best possible
information available for making that decison. The question is whether outside the realm of
consultant testing and "pseudo- CLECs" can Qwest do what it must without incurring sgnificant
pendties? Only through reviewing actual OSS performance data and applying the QPAP
gructure will this Commission or any other interested party be able to determine whether Qwest
is performing adequately as a wholesale provider and whether the penalty structure the
Commission has approved will prove adequate. Public Counsel believes that once Qwest can
demonstrate that it can act in a pro-competitive manner for ninety days, without incurring any
sgnificant pendties, it will then be possble, though not certain, for the Commission to conclude
that Qwest's §271 application isin the public interest.* Tr. at 5043,

14 please note, Public Counsel does not take a position on whether Qwest should in fact pay penalties
pursuant to the Commission approved PAP prior to the FCC's approval of Qwest's application.
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B. OSss.
Qwest's OSS testing has falen behind schedule and it is not known on the record in

Washington when it will be complete. Astestified by Dr. Cooper, OSS parity is criticaly
important. Exh. 1070T at 30 and “Reply Comments of the Attorneys Generd of Delaware,
Florida, lowa, Maryland, Massachusetts, Mississippi, Missouri, New Y ork, North Dakota,
Oklahoma, Utah, West Virginiaand Wiscongin, In the Matter of Application of SBC
Communications, Inc., Southwestern Bell Telephone Company, and Southwestern Bell
Communications Services, Inc., d/b/a Southwestern Bell Long Distance for Provision of In-
Region InterLATA Services in Oklahoma, Federa Communications Commission, CC Docket No.
97-121 ("Attorneys Generd"), at 8-9.

Public Counsdl also believes it would be premature to make a determination regarding
whether granting Qwest’s 271 petition would be in the public interest before testing of Qwest’s
operational support system is completed. According to the ROC Master Project Schedule posted
August 24, 2001 on the ROC OSS project management web ste maintained by NRRI, the fina
report on OSS testing is expected to be completed November 30, 2001. It would be premature to
consder apublic interest finding prior to having some degree of confidence that Qwest's
operationa support systems are functioning appropriately, providing ease of accessfor CLECs
that have entered or wish to enter Washington markets. Per an email notification from Qwest
Counsdl Steese, OSS data reconciliation is currently scheduled to conclude October 31, 2001.
Public Counsdl believes the Commission may take notice of the fact that the OSS consultant's
deadlines have been missed repestedly, and that the current deadlines assume no defects will be
found. Such assumptions have proven wrong in the past.

C. Final Cost-Based Pricing.

Oneissue the DOJ evaudtion of the Ameritech gpplication in Michigan makes clear is
that there is arelationship between the cost-based pricing standards in Section 252(d) of the Act
and the Section 271 entry process. In Michigan, at that time, many prices were interim and had
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not been findly determined to be cost-based. DOJ Michigan at 40-41. Smilarly, in Washington
uncertainty till remains regarding anumber of prices to be determined in the "new generic cost
docket,” WUTC Docket No. UT-003013. As Dr. Cooper testified, UNE pricing can condtitute a
sgnificant barrier to entry. Exh. 1070T at 27 and Tr. at 5025. Until the Commission findizes all
its UNE pricing the economic uncertainty surrounding the costs of providing servicesto
Washington consumers will serve to deter competitive entry. Exh. 1070T at 41-42. Tr. at 5025-
5026.

D. Ninety days Of QPAP Compliance, Or Presumptively Pro-Competitive Behavior,
Provides Assurance That Barriers To Entry Are Coming Down.

Asto Qwest's wholesale performance, dl this Commisson has before it today is Qwest's
"trust me" and the reports of a group of consultants. With al due respect to the ROC
consultants, Verizon NY's OSS passed that Commission's evauation (also largely consultant
driven) but failed when it was required to perform under commercid traffic volumes. Order
Addressing OSS I ssues, (Bdl-Atlantic's New York 8271 Application, gen.) NY PUC, Cases 00-
C-0008, 00-C-0009 and 99-C-0949 (July 24, 2000). Other BOCs are failing to meet
commitments and are incurring significant pendties. SBC Has Paid Big Penalties for Poor
Service to Rivals, Young, Shawn, Wall Street Journd, August 8, 2001. These troubling instances
elsawhere should give the Commission pause to consder whether Washington should benefit
from the misfortune of other states and act to prevent such problems (or others) from occurring
here. This Commission should independently verify Qwest's wholesde performance in the
smplest fashion available - use the tools Qwest has created to do so. The Commission should
adopt a QPAP sructure that has significant and strong pendties to deter anti- competitive
attempts by Qwest to keep its markets closed or close them, post-entry. The Commission should
order Qwest to run its 2001 historical and on-going OSS performance data against the QPAP,
generating "mock reports' that reflect historica performance for the four quarters of 2001 and on
agoing forward bass. Once Qwest isin gatigtica compliance with this Commission's approved
QPAP for ninety days and has not generated significant pendties, this Commisson will have a
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"red world" assurance that Qwest is not willing to smply absorb penaties asacost of doing
business' and has committed not to exercise market power through its conduct as awholesale
supplier of telecommunications infrastructure.

It isimportant to note thet there are other avenues through which Qwest could exercise
market power, particularly in the resdentia market where sufficient price-congraining facilities-
based competition does not yet exist. Tr. at 4849. The Commission should not gpprove Qwest's
8271 application to the FCC without sufficient assurances that the resdential market is open to
competition and that price- condraining facilities-based competition isin place and of sufficient
geographic digtribution to assure that future attempts to exercise market power in the residentia
markets will be consgtrained by competitive pressure from CLECs. Once Qwest lowers barriers
to entry the competitors will enter and the parties to this proceeding and the Commission will no

longer have to debate the Sgnificance of levels of competition.

VI.  WASHINGTON SPECIFIC CIRCUMSTANCESTHAT MITIGATE AGAINST A
FINDING THAT QWEST'SAPPLICATION ISIN THE PUBLIC INTEREST

Qwest recognized the FCC'sinterest in unusud circumstances that weigh againgt a public
interest finding for agiven state. Tr. a 4835. Qwest has provided a number of such examples,
some of which are cited below, others of which were discussed in the direct tesimony filed by

CLECs in the fourth workshop regarding the public interest eement.

A. The Washington Experience In The Qwest-U SWest Merger |mplementation Of
Service Quality Commitments|s|Instructive.

The FCC has dated its interest in evidence of the past history of a BOC applicant's
discriminatory or other anti-competitive conduct or failure to comply with state and federd
telecommunications regulations. FCC Michigan at 397. Qwest's history in Washington provides
just such ahigtory of anti-competitive misconduct.

Qwest agreed in the settlement of issues related to its merger with U.S. West, in part, to
improve customer service quaity and agreed to award customer creditsif it failed to do so.

Ninth Supplemental Order Approving and Adopting Settlement Agreement and Granting
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Application, In Re Application of U SWest, Inc. and Qwest Communications International, Inc.
for an Order disclaiming Jurisdiction, or in the Alternative, Approving the U SWest, Inc. --
Qwest Communications International, Inc. Merger, WUTC Docket No. UT-991358 (June 19,
2000) ("Merger Order"). Qwest has made tremendous strides to improve service quality and
Public Counsel commends the company for those improvements. The other haf of the story
however, are those areas it has not yet met the targets agreed to in the merger settlement, its ort
going misrepresentation of its conduct in public fora, and the potentid customer credits that are
currently accruing under the merger agreement.*® The settlement agreement implementation
established performance measures, reporting structures, and required pendties for nor-
compliance, much likethe PAP. Merger Order at para. 30. Qwest's performance has been
improving significantly but remains problematic in some aress.

In the data Qwest is reporting to this Commission, for the firgt haf of the year it has
incurred significant potentid pendties. The Commission can take officid notice of thisand in
fact, Qwes, through the testimony of David Tetzd, hasinvited the Commissontodo so. Tr. at
4873. TheU SWest - Qwest Merger Settlement Agreement, approved by the Commission as
being in the public interest, included severa provisions that addressed service quality issues.
The"Retall Settlement Agreement” included: (1) infrastructure investment commitments, (2)
customer-specific credits, and (3) the Service Qudity Program, outlined in Attachment B to the
Retall Merger Settlement. The Service Quality Program began January 1, 2001. The program
specifies basdine levels of service to be provided by the company with respect to eight
performance measures. The Service Quaity Program places atota of $20 million at-risk

15 Qwest CEO Joseph Nacchio stated on May 22, 2001 while visiting the Washington Commission that
therewere"Zero held ordersin WA." The same day Qwest issued a press rel ease saying essentially the same thing.
Qwest CEO Nacchio Announces Major Expansion of High-Speed Internet Service in Washington, Qwest Press
Release dated May 22, 2001. Almost two months later Qwest issued another press release stating "at the end of the
[second] quarter, no customer in 9 states waited more than 30 days for the installation of the first telephone line.”
Qwest Communi cations Announces Strong Improvement in Customer Service Through Second Quarter 2001, Qwest
Press release dated July 19, 2001. Thefirst statement was a misrepresentation of Qwest retail service quality
performance, at best. The second clarified that by its own, internal measure Qwest is meeting the targetit set. A
review of Qwest's service quality datafiled with the Commission reveal s that Washington was not one of the 9
states in which no customers waited more than 30 days for the installation of the first telephone line. June Service
Quality Performance Report, filed with the Commission.
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annudly. Performance credits first become payable in the first quarter of 2002, after one year of
measurement. Based upon Qwest’s performance as reported to the Commission for the first six
months of 2001 (January through June, 2001), significant creditswill be due (without
mitigation). Qwest's performance has falen below the basdline standard for five of the eight
measures. Please note that these calculations are based on internal Public Counsel andlysis, as
derived from the data Qwest reports to the Commission. *°

Public Counsdl hopes that the Company’ s retail service qudity will continue to improve.
That said, the Commission's experience with Qwest's performance under the service quality
commitmentsin the merger settlement agreement is ingtructive of the experience the
Commission islikely to have with Qwest under the QPAP. Our experience isthat even after
standards are in place, reaching agreement on reporting format and content can take severd
months. We aso note that Qwest has filed its reports late and reports have required subsequent

revison to correct errors.

B. Qwest'sHistory Of Pre-Merger Service Quality And Non-Compliance With
Commission Orders Also Gives Cause For Concern.

Qwest's history as U S West (pre-merger) of poor customer service quality is notorious
and need not be recited in brief. Even a cursory review of the decisions of the Washington
Supreme Court upholding the Commission's decisions provides an accurate picture of the pre-
merger U SWest's lack of concern regarding itsretall customers. U SWest v. Utils. And Transp.
Comn'n, 1334 Wn2d 48, 949 P.2d 13212 (1997). While Qwest may arguethat it isan "internet
broadband company™ and not U S West; the fact remains that the mgjority of individuals
employed by Qwest in Washington are the same U S West employees under whom Washington
consumers suffered in the last decade. U S West's pattern of conduct has not been washed away
since the merger. There have been some improvements in service qudity, but much remainsto

be done. For these reasons, this Commission should be extremey skeptica of the commitments

16 Specific references to the amount of the credits and the individual measures being missed has not been
made to preserve Qwest's confidentiality.
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Qwest ismaking in this proceeding and require the strongest assurances, with concomitantly

strong pendties for nonperformance.

C. Qwest's Compliance With 8271 Of The Act Comes Reluctantly, And Commonly
Only After An Order Of The Commission.

What has been found so far in this docket? The Commissionin find ordersand in
pending recommendations of the adminigtrative law judges who have facilitated the workshops
has found numerous areas of non-compliance by Qwest with the requirements of §271 of the
Act. Qwest, formerly U SWest, has known for the last five years what it needed to do to
comport with federa law. Non-compliance with the requirements of the Act at this point cannot
be excused. Given the repeated findings of non-compliance with the Act in this docket, as well
as Qwest's prior poor conduct in Washington, the Commission must ingst not only on full and
complete compliance with the federal law, but require reasonable safeguards to protect
Washington consumers by fostering competition in Qwest's conduct as a wholesale provider to
the CLECs. The Commisson must aso build into the QPAP sufficiently strong incentives for
Qwest to pursue pro-comptitive policies and to deter Qwest from acting in an anti- competitive
manner.

In the 15 Supplementa Order in this docket the Commission has ordered the
Commission Steff to investigate the gpparent illegal business practices engaged in by Qwest
regarding Centrex rebates. 15" Supplemental Order a 104 and 169. This example of aleged
illegd conduct by Qwest during the course of this proceeding, when Qwest knew it would be
receiving maximum scrutiny by the Commission, Public Counsel, and the CLECs raises serious
questions not only about the underlying facts and dlegations, but aso about the nature of
Qwest's business practices. If the dlegations are confirmed, then the Commission must be
extremely concerned about what may occur post-entry when Qwest will have even lessincentive
to "play by therules” The Commisson may aso wish to determine whether any other Sate
public utility commission has, in the course of a 8271 proceeding, had to investigete the legdlity
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of the BOC's business practices. This example adone should raise serious public interest
concerns for the Commission and the FCC.

If Qwest issncerein asserting that it isnot "the same old U SWest" astheir regulatory
representatives ing g, let them proveit. Let Qwest demondrate that it can go ninety days
without any anti- competitive acts which would create a Sgnificant violation of the QPAP this
Commission eventually adopts. Qwest could be invited to do thiswith historical data specific to
Washington, or with on-going dataiif the higtorica datais either unavailable or would reflect
sgnificant violations of the QPAP.

As dtated previoudy, the FCC is concerned with state- Specific evidence of aBéll
gpplicant's anti-competitive conduct. FCC Michigan at 397. Below are severa such examples.
The Commission should aso consder the examples found in Ms. Rasher's testimony on behal f
of AT&T (adopted by Ms. Roth). Exh. 1076C. Tr. at 5049-5054. The Commisson isof course
free to consder others of which it may be privy, and should make arecord of them in this
proceeding.

1 In the Matter of AT& T Corporation et. al. v. U SWest Communications, Inc.,
CC Docket No. 98-242, M emorandum Opinion and Order (October 7, 1998).

The FCC found that two separate business arrangements, one between Ameritech and
Qwest and one between U S West and Qwest, amounted to providing in-region, interLATA
service prior to Section 271 authorization. Both Ameritech and U S West, who were not
authorized to provide long distance service, had separately negotiated a “teaming arrangement”
with Qwest to market a comprehensve package of telecommunications servicesto loca
customers that would include loca and intraL ATA services, features such as cal waiting and
cdler ID, and long distance service. In both arrangements U.S. West and Ameritech would
recommend Qwest long distance servicesin their bundled package in return for a per-customer
commission from Qwest.

Shortly after the launch of these programs, severd entitiesincluding AT& T, MCl, and
McLeod USA filed a compliant in two federd courts dleging violations of Sections 251(g) and
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271 of the 1996 Telecommunications Act (the U.S. West complaint was filed in Washington and
the Ameritech complaint in lllinois). The Washington Digtrict Court issued a prdiminary
injunction prohibiting U.S. West from marketing additiona customers under the teaming
arrangement with Qwest until the FCC determined whether the arrangement complied with the
1996 Act. AT&T Corp. v. U SWest Comm. Inc., 1998 WL 1284190 (W.D. Wash. 1998)
(unreported order available on WestLaw). The lllinois court smilarly referred the legdity of the
Ameritech arrangement to the FCC, though it declined to issue an injunction. Both parties
argued before the FCC that the word “provide,” as used in the part of Section 271 that says“no
BOC or BOC dffiliate may provide interLATA services except as provided in Section 271,"
should be narrowly construed to mean “to furnish.” Their position was that under this narrow
congtruction, Section 271 restricted BOCs only to the extent they actudly transmit, or act asa
resdler of interLATA services.

The FCC declined to assign a specific definition to the word “ provide’ and held that both
arrangements werein violaion of Section 271. The FCC noted that the most sgnificant factor in
its decision was that both Ameritech and U S West had become a one-stop shopping source for
locd and long distance when neither had adequately opened their local markets. This
Commission should note that these instances of Qwest's violation of the Act occurred even prior

to itsacquisition of US West.

2. Commission Decison and Final Order Denying Petition to Reopen,
Modifying Initial Order, in Part, and Affirming, in Part, MCI Metro Access
Transmission Services, Inc. v. U SWest Communications, Inc., Docket No.
UT-971063 (February 10, 1999).

On June 26, 1997, MCI Méetro filed a complaint with the Commission againgt U S West
adleging breaches of contract and violations of law resulting from U SWest'sfailure to
adequatdly forecast network growth and provide timely interconnection facilities. MCl Metro
and U SWest had entered into 3 separate interconnection agreements from 1995 to 1997. Inits
initial order dated September 25, 1998, the Commission found that U S West (1) breached its
interconnection agreements by failing to reasonably forecast and provison facilities; (2)
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breached its agreements and violated state law by failing to provide MCl Metro with notices of
facilities exhaudt, (3) violated state law by denying MCI Metro interconnection at its access
tandem when facilities were unavailable a itsloca tandem, and (4) violated Commission
regulation by causing cal blocking on MCI Metro’ s trunk group.

In October 1998, al parties including Commission Staff petitioned for review various
aspects of the September Order. Initsfina order dated February 10, 1999, the Commission
affirmed in part and modified in part its September order, finding inter alia that (1) Sesttle
tandem capacity exhaust was caused by U S Wedt’ sfailure to reasonably forecast demand for
fadilities, (2) U SWest did not timely initiate increases to capacity based upon its forecasting
process, (3) U S West failed to complete numerous service orders on their requested or scheduled
due dates, (4) U SWest failed to notify MCI Metro of known or forecasted facilities exhaugt, (5)
U SWest failed to reasonably increase capacity based on MCl Metro's needs on at least one
occasion, and (6) call blocking occurred within U S West' s network on a MCl Metro trunk group
for an 18-day period in 1997. In so finding, the Commission ruled, inter alia, that (1) U S West
violated certain provisions of its interconnection agreements with MCI Metro, (2) U SWedt's
failure to increase capacity violated RCW 80.36.170, and (3) by causing cal blocking U S West
violated WAC 480-120-515. While the Commission described U S West' s conduct as
“egregious’ it stopped short of finding that U S West engaged in willful and intentiond
misconduct. Nevertheless, non-monetary penaties were imposed. (In apartid dissent, Chairman
Levinson argued that the conduct was willful and intentiona and that monetary pendties should
have been imposed).

3. In the Matter of AT& T Corp. v. U SWest Communications, Inc., DA Docket
No. 01-418, Memorandum Opinion and Order (February 14, 2001).

AT&T and MCI filed acomplaint with the FCC aleging U S West's 1-800-4USWEST
service violated Section 271 of the 1996 Act. The service dlowed U SWedt's local subscribers
to place loca and long distance cdlls originating insde and outside the U S West service area.
The FCC concluded that this service, like asmilar Ameritech service the Commission had
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recently reviewed, was aviolation of Section 271 prohibiting BOC' s from providing long

distance service originating in the region where it providesloca service prior to FCC approval.

VIl. THERE ARE INSUFFICIENT ASSURANCESTHAT MARKETSTHAT ARE
OPEN OR MAY BE OPENED IN THE FUTURE WILL REMAIN OPEN.

A. Civil And Antitrust Remedies Are Rarely Available To Assure Individual Markets
Remain Open.

The Act expresdy reserves the right of parties, including the sates, to initiate civil or
antitrugt actions againgt Qwest in the future if it gppears that such is warranted by Qwest's anti-
competitive conduct at some future point in time. Qwest in fact relies upon this "carve out” in
the Act to judtify that its application isin the public interest. Exh. 1055T at 52. Thefact is
antitrugt litigation of the scale sufficient to remedy any aleged anti- competitive conduct by
Qwest israre and expensive. It isimportant to remember that it was an antitrust proceeding
initiated by the Justice Department that resulted in the bresk-up of AT&T into the regiond bell
operating companies that have recently consolidated down to four entities.

Public Counsd would argue that Quwest's anti- competitive conduct would have to be
severe and long standing before any party islikely to marshd the resourcesto initiate litigation
to addressit. Any such litigation would become a"war of atrition” which Qwest would be
better positioned to survive than virtualy any CLEC or dtate regulatory entity. Tr. at 5089.
Undue reliance on this remedy to deter Quwest's anti-competitive conduct in the near term is
reliance misplaced. Additiondly disturbing is Qwest's gpparent refusd during the multi- state
QPAP to clarify that the terms of its QPAP does not impair recourse to civil and antitrust
remedies!’” Findly, it does not appear that Congress intended antitrust litigation to be the
primary remedy inthe Act. Rather, the policy is one of requiring loca markets be opened to

competitors without the necessity of such extreme measures.

17 Qwest's position on this is unknown since it offered no proposal to resolve Public Counsel's concern in
thisregard. Qwest's multi-state QPAP testifying witness, Carl Inouye, did not read the comments filed by Public
Counsel inthat proceeding. Multi-state QPAP transcript, vol. 1 a 164.
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B. The QPAP Cannot Deter All Forms Of Anti-Competitive Conduct By Qwest.
68. Qwest smilarly relies on the existence of the QPAP to argue that its 8271 application is

in the public interest. The Commission should note that there are many avenues for Qwest to
exploit its market power in the local markets which would not be identified, let aone addressed,
by the QPAP. Only Qwest's performance as a wholesae supplier is addressed by the OSS
performance data and QPAP pendty structuresthat are currently being developed. There are
many other avenues for Qwest to engage in anti-competitive conduct which would not trigger
QPAP pendlties or raise CLEC complaints regarding provisioning.

VIII. CONCLUSON

69. Qwed's entry into the interLATA long distance marketsis not yet in the public interest.
Qwest has not demonstrated compliance with the 14-point checklist and this Commission has not
yet adopted a QPAP by which Qwest's OSS can be evaluated. The OSS itsdlf is not yet
findized. There has been no "red world" assessment of the OSS againgt the find QPAP this
Commission will adopt.

70. Once Qwest has completed its OSS, this Commission has findized a QPAP which Qwest
can prove it has been in datistica compliance with for ninety days, and the leve of facilities-
based compstition in the resdential markets exceeds "token™ levels, Qwest should be invited to
request that the Commission re-examine whether its gpplication isin the public interest at that
time and the Commission should provide a brief opportunity for partiesto litigate the aleged
change in circumstance at that time. Until such time, Qwest's 8271 gpplication isnot in the
public interest and the Commission should not recommend to the FCC that it be approved.

RESPECTIFULLY SUBMITTED this 7" day of September, 2001.

Attorney Generd
CHRISTINE O. GREGOIRE

ROBERT W. CROMWELL, JR.
Assgant Attorney Generd
Public Counsdl
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