JUL 28 2005 4:27PM PAINE HAMBLEN LLP 5089 838 0007

-

THE LAW OFFICE OF

- PAINE, HAMBLEN COFFIN, BROOKE & MILLER LLP

717 WEST SPRAGUE AVENUE
SUITTE 1200
SPOKANE, WASHINGTON 99201-3505
(509) 455-6000
Jerry K Boyd . BAX: (509) 838-0007
Of Counsel :

www.painehamblen.com
(509) 455-6039 .

July 28, 2005

SENT BY FACSIMILE AND UNITED STATES MAIL
Executive Secretary

Washington Utilities and Transportation Comm1ss10n
1300 S. Evergreen Patk Drive, S.W.
P.O. Box 47250

Olympia, WA 98504-7250

Re: Docket No. UT-053040

Public Utility District No. 1 of Pend Oreille County v. .
Pend Oreille Telephone Company

- Dear Ms. Washburn:

Enclosed, for filing, are an original and nineteen (19) copies of:

1. Notice of Appearance.

2. Motion for Waiver or Extension or Enlargement of Time.
2. Motion for Permission to File Reply and Reply.

The motions and reply are self-explanatory.

Very truly yours,

JKB:dlp

cc: Richard A, megan

SENT BY FACSIMILE AND 1
Robert D. Geddes :
1\Spodocs\12836\000134tA00336881.D0C.dip

A Limited l..zabihty Partnership
Paine Hnmblen Spokane *Paine Hamblen Spokane Valley* Paine Hamblen Txi-Cities* Paine Hamblen Coeur d Alene

r

PE N



4

7

JUL 28 2005 4:27PM PAINE HAMBLEN LLP S09 838 0007

O o 9 & W s W N =

N N YN RN N D = = —
B U 8§ R U BRI at r oo =3

PEND OREILLE COUNTY PUBLIC

BEFORE THE WASHINGTON UTILITIES
AND TRANSPORTATION COMMISSION

No. UT-053040 |
NOTICE OF APPEARANCE

UTILITY DISTRICT NO. 1
Complainant,
VS.
PEND OREILLE TELEPHONE COMPANY
Respondent.

\)vvvvvvvvvvvv

TO: Washingion Utilities and Transportation Commission

AND TO: Pend Oreille Telephone Company, by and through its attomey, Richard A. -
Finnigan '

YOU WILL PLEASE TAKE NOTICE that the Complainant PEND ORELILLE

COUNTY PUBLIC UTILITY DISTRICT NO. 1 appears herein by and through its attorneys,

{| Paine, Hamblen, Coffin, Brooke & Miller LLP, by Jerry K Boyd, and requests that all further

pleadings and papers, except process, be served upon the undersigned attomeys at the address

below..
NOTICE OF APPEARANCE - PAINE, HA'MBLEM COFFIN, BROOKE & MILLER LLP

1PAGE.1 . 717 WEST SPRAGUE AVENUE, SUITE 1200

) " SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-6000
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1 Jerry KBoyd .
jerry.boy@painehamblen.com _
2 Paine, Hamblen, Coffin, Brooke & Miller, LLP
3 717 W. Sprague, Suite 1200 -
Spokane, WA 99201
4 : (509) 455-5000
FAX - 509-838-0007
5 o
6 ‘Dated this ZZZ“‘Y of July, 2005.
PAINE, HAMBLEN, COFFIN,
71 BROOKE & MILLER LLP
g .
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28 .. NOTICE OF APPEARANCE - . . l PME MBEN COFFIN, BROOKE & MILLER U_P: :
PAGE2 : ' 717-WEST SPRAGUE AVENLE, SUITE 1200
- : ' SPOKANE WASHINGTON 99201-3505 PHONE (509) 4556000
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 28, 2005, I caused to be served a true and correct

copy of the foregoing NOTICE OF APPEARANCE to the following by the -method

1

indicated below:
—_ HAND DELIVERY RICHARD A.FINNIGAN
z U.S. MAIL . ATTORNEY AT LAW
(addressed and w1th - 2112 BLACK LAKE BLVD. SW
postage prepaid) OLYMPIA, WA 98512
OVERNIGHT MAIL

FAX TRANSMISSION . EXECUTIVE SECRETARY
WASHINGTON - UTILITIES AND
TRANSPORTATION COMMISSION
1300 S. EVERGREEN PARK DRIVE SW
P.O. BOX 47250
OLYMPIA, WA 98504- 7250

Diana L. Passmere

1:\Spodocs\12836\00013\plead\00336761.D0C.dip

NOTICE OF APPEARANCE - . ' PAINE, HAMBLEN, COFFIN, BROOKE & MILLER LLP

PAGE3 , .. 717'WESY SPRAGUE AVENUE, SUITE 1200

SPGKANB, WASH]NGTON 99201 -3505 PHONE (509) 455-6000
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3
4
5
6
7 . .
8 BEFORE THE WASHINGTON UTILITIES.
0 _ AND TRANSPORTATION COMMISSION
PEND OREILLE COUNTY PUBLIC ) -
10 || UTILITY DISTRICT NO. 1 )~ No. UT-053040
: ) . y '
11 Complainant, ) MOTION FOR WAIVER OR
' ) EXTENSTION OR ENLARGEMENT
12 || vs. ) OF TIME TO FILE MOTION AND
- ) REPLY _
13 || PEND OREILLE TELEPHONE COMPANY ) -
)
14 Respondent. )
' )
15 )
)
16
17 ' COMES NOW, Public Utility District -No.' 1 of Pend Oreille County District, by and
18 through its undersigned attorneys, and moves the Commission for its Order waiving the time
1 | _ _ R ) :
limit set forth in WAC 480-07-370(d) of Moetion for Extension or Enlargement of Time to File
20 ' e .
’1 Motion for Permission to Reply. The basis for the Motion for Waiver or Extension o
2 Enlargement of Time is set forth hereafter.
23 A waiver may be required. WAC 480-07-385(3) requires that a Motion for Extension
24 {| of Time must be filed five (5) business days before the deadline for an- action. Here, the
25 || action is Motion for Permission to File Reply to Answer to Formal Complaint which was
26.| Sefved by U.S. Mail. Under the Commission Rules, it would be impossible to-mieet the
27 ' ' o - o
g ||MOTION FOR WAIVER OR PAINE, HAMBLEN, COFFIN, BROOKE & MILLER, LLP |
| ENLARGEMENT OR 717 WEST-SPRAGUE AVENUE, SUITE 1200 -
EXTENSTION OF TIME TOFILE SPOKANE, WASHINGTON 99201-3505 PRHONE (509)455-6000 |
'MOTION AND'REPLY - PAGE 1 L f
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deadline for filing a Motlon for Exbennon of Time for Filing a Metion for Perxmssmn to-File
Reply established by the Comnussmn in this case.

WAC 480-07-370(d)(ii) prov1des that a party wnshmg to respond to an Answer must
file a motion requesting permission to reply within five (5) busmes-s- days -a-fter the Ans—wer is
served. WAC 480-07-150(8) provides -that service accrues when. a pl'eadjng (here, |

Respondents Answer) (is deposited in the United States Ma.ﬂ

In this proceeding, the Respondent cemﬁed that the Answer was deposxted in the o

| United. States Mail on July 18, 2005. The combination-of only five business days from the .

time of service being allowed to file a Motion for Permission to File a --R.epl-y "-and service| -

| being deemed complete when Respondents Answer was deposited in the United States Maﬂ

allows a minimum of time for a Motion regarding a Reply to be filed.

The Rules for Superior Court (CRb(e)) provides that when service is made by mail, |
three days are added to the prescribed period to do an act. QbViously, the rules of Supe_rior
Court eonﬂict with the rules of tne Commission; however, the' Complainant does understand g

that the Commission has authority to establish its own rules. Nonetheless, if the tﬁree days

-'were added. to the date of mailing for serv1ce, service would ‘have- been deemed. cemplete E

under the Supenor Court rules on July 21. The foregoing is ‘stated sunply to show that the
request of the District is not unreasonable

In addmon, it should be noted that‘a preheating conference has been set for August 31,
2005 approxnnately 34 days ﬁ‘om the date of this Motxon ~This 1§ stated mmply to illustrate{ |

that no pre]uchce will occur by the enlargement of time for- the complatnant to ﬁIe a'motion|

3

for permission to file a reply.
MOTION FOR WAIVER OR ' - PAINE, HAMBLEN, COFFIN, BROOKE & Mrmm
|{ENLARGEMENT OR - - ' 717-WEST SPRAGUE AVENUE, SUTTE 1200.

EXTENSTION DP TIME TO FILE B SPOKANE, WASHINGTON 99201-3505 PHONE (569) 455-6000 ).

"_MOTI_QN ANDREPLY -PAGE2
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A cop}-'-' of the District's Motion for Permission to File a Reply with a copy of the
District's proposed Reply is transr-ﬁitted herewith for reference. -
Remedy Requested
The District respectfully requestsrthe Commission waive the rules of the Commission

(WAC 480-07-370(d)ii); and WAC 480-07-385(3)) and permit the District to file its R’eply in

this matter.
Dated this y of July, 2005. , _ o
- PAINE, HAMBLEN, COFFIN,
MOTION FOR WAIVER OR | PAINE, HAMBLEN, COFFIN, BROOKE & MILLER LLF
ENLARGEMENT OR | 717 WEST SPRAGUE AVENUE, SUFTE 1200]

EXTE_NSTION OF TIME TO FILE o SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-6000 |
MOTION AND REPLY - PAGE 3 S - _ |
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CERTIFICATE OF SERVICF('_

[ HEREBY CERTIFY that on July 28, 2005, I caused to be served a true and correct|
copy of the foregoing MOTION FOR ~WAIVER OR  ENLARGEMENT = OR

EXTENSTION OF TIME TO FILE MOTION AND REPLY to the following by the|

method indicated below:
: HAND DELIVERY RICHARD A. FINNIGAN
X _ US.MAWIL . ATTORNEY ATLAW
(addressed and with 2112 BLACK LAKE BLVD. SW
postage prepaid) OLYMPIA, WA 98512
- OVERNIGHT MAIL '

FAX TRANSMISSION - EXECUTIVE SECRETARY o
WASHINGTON. UTILITIES - AND
TRANSPORTATION COMMISSION
1300 S. EVERGREEN PARK DRIVE SW.
P.0. BOX 47250 :
OLYMPIA, WA 98504-7250

/\O'Lw ﬁﬂ/)/,}m—

Diana L. Passmore

1\Spodocs\12836\00013\plead\00336848,.DOC.dip

| MOTION FOR WAIVER OR ~ PAINE, HAMBwN COFFIN, BROOKE & MILEER LLP| -

ENLARGEMENT OR ' 717 WEST SPRAGUE AVENUE, SUTTE 1200

|| EXTENSTION OF TEME TOFILE _'SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-5000
MOTION AND REPLY - PAGE4 L . S PR g




JUL 28 2005 4:28PHM PAINE HAMBLEN LLP 509 838 0007

7

1
2
3
4
5
6 |
7
8 BEFORE THE WASI—DNGTON UT}LITIES
AND TRANSPORTATION COMMISSION
9
PEND OREILLE COUNTY PUBLIC )
10 {{ UTILITY DISTRICT NO. 1 ) No UT—053040 . B
. ) -
11 { . Complainant, ) 'REPLY TO PEND OREELLE -
} TELEPHONE COMPANY'S -
12 {{vs. ) ANSWER TO FORMAL -
: : . : .~ ) COMPLAINT
13 || PEND OREILLE TELEPHONE COMPANY )
. - - . ) .
14 | Respondent. ' ) - N
. ) o
15 )
. )
16 '
; TO: Washington Utz.htles and Transportatxon Comtmss;on
1
|| AND TO Pend Oreille Telephone Company, by and through its. attotziey, Rlchard A.
18 Finnigan . .
19 -Backgrour
20 Pubhc Utility District-No. 1. of the Pend" Orellle County, Washmgton (hereafter- _
21 "District"), by and through its undersig_md attorney submits t!r‘ns'Reply-to the'.Answer and;
22 . A B
Affirmative Defenses filed by Pend Oreille Telephone Company. (hereafter -"POTC").{
POTC's Answer was received by the District on July 20, 2005:
24 | o
55 |1 " By letter, the District filed a letter complaint alleging conduct by POTC acted in a
26 manﬁer which the District _Belielved to be prejudicial to: fhe'll;)isui_c't and the public. and contrary| . . B
27 jjtolaw. The District requested an. invesﬁ-gation by-the Commission. .
28 1| REPLY TQ PEND OREILLE j— PAINE, HAMBLEN, COF?IN-BROOKE&MHLER iLp}
{ TELEPHONE COMPANY'S . ' S © 7~ 717°WEST SPRAGUE AVENUE, SUITE 1200 |
ANSWER PAGE 1 . i SPOKANE WASHNGfreNam1 3505 PHONE (509)455 6000 -

.10
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2. The only relief requested the by District is for an investigation to be conducted by the:

commission and its staff regarding the allegations contained in the District's complaint. |

However, if the Commission determines that the allegations made by the District are true, and

that the District and/or the public were harmed by POTC and that POTC's acts were or ate

unlawful, then the District requested the Commission order POTC to cease and desist in its

unlawful conduct and to interconmect with telecommunication . compin.y with which -the

District has agreements regarding cell phone service in the vicinity of Mgtaline Falls or Ione, |-

Washington.

3. . REPLY TO POTC'S AFFIRMATIVE DEFENSES

(a) In reply to POTC Affirmative Defense No. 1, the District admits that its|

complaint is based upon information provided by RCC Holdings, Inc.: However, if the
allegations made by the District are true, it appears that POTC has violated Washington law

and, possibly, federal law (Federal Communications Act as amended and antitrust laws),

(b) In reply to POTC Affirmative Defense No. 2, the District has net requeéted, -

service from POTC: however, the District has entered into an agreement with RCC Holding_-s,
Inc. which requires an interconnection with POTC. POTC's alleged conduct has adversely

affected cell phone services received by the District and the publié in the Metaline Falls and

Tone area due to the delays caused by, and the unreasonable demands made by, POTC which{

have adversely affected cell phone service in the northern part-of Pend Oreille County. It is,

the District's understanding that POTC has refused to interconnect with RCC Holdings, Inc.

so long as such interconnection would involve the telecommunications facilities and sources

provided by the District. To the knowledgéof the District, POTC's refusal cbn,tinues;

'REPLY TO PEND OREILLE PAINE, HAMBLEN, COFFIN, BROOKE & MILLER LLP

TELEPHONE COMPANY'S ' 717 WEST SPRAGUE AVENUE, SUITE 1200
ANSWER - PAGE 2 o - SPOKANE, WASHINGTON 99201-3505 FHONE (509) 455-6000

.11
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©) In reply to- POTC Affirmative Defense No. 3, although the ﬁistﬁct- is not a
"telecommunications company” the District is a hlunigipal corporation under -Washi‘ngton iavy-
which is authorized to construct, own and operate telecommunications facilities and is
authorized to provide wholesale te]et;onnmmiéatiﬁns service. RCW -54;04;020:a-a1;3d RCW

54.16.330.

The matter before the Commission is whether POTC has acted unlawfully in a-mat'mer.-which- -
has caused dclay and additional costs to be incurred by l;h'e'District and— th‘e; bu‘blic with respect

to cell phone service in the v1c1mty of Metaline Falls and Ione, Washmgton

- @ Im reply to POTC Afﬁrmahve Defense No. 4 the Dlstnct again, rcquests an

investigation by the Commission into whether POTC's conduct is unlawful or;v.cantrar.y 0 |

public interest. |

| (e) In reply to POTC Affirmative Defense No. 5, the District again _réqﬁests-an
investigation by the Commission concerning the conduct of }?OTC as it relates to- its
relatidns_h'{p-with RCC Holdings, Inc. and whether such conduct was in violation of law and
contrary to the public interest. .-

®) In reply to POTC Affirmative Defense No. 6, the District has standing. to assert

a complaint on the basis that it has been adversely affected bythe delay in the provision of{| -

ceil phone service in the north end of Pend Oreille County. through RCC Holdings, Ine. and

the District's facilities.

(g In reply to POTC Affirmative Defense No. 7, the District has entered into a|.

contract with. RCC Holdings, Inc. to facilitate the prov1s1on of cell phone service in the north _

end of Pend Orcllle County, Washington. The delay in the avaﬂablhty of cell phone service

provided by RCC Holdings, Inc. has adversely affected the District. The Drsmpt has

REPLY TO PEND OREILLE _ ‘ PAINE, HAMBLEN, COFFIN, BROOKE & MILLER LLP

TELEPHONE COMPANY'S . : 717 WEST SPRAGUE AVENUE, SUITE 1200

ANSWER -PAGE3 . SR SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455- 6000

.12
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standing. The District denies that the Doctrinc:vof Estoppel or the Doctriné of Unclean Hands |

applies to the complaint submitted by the District.

Relief Reques

Again, the District respectfully requests an ihvestigatiOn by the Commission inte the

conduct of POTC with respect to providing an interconnection te-'-RCC Holdings, Inc. and its;
refusal- to provide -such interconnectidxi through the :féci]ities of the District in fhe- 't'ﬂ%s or|
leities of Metaline Falls and Ione. If, based on such mvesngauen, the Commxssmn dctemnnes . '
.-that POTC has acted unlawfnlly or contrary to the pubhc mterest the D1str1ct requests that the } :
Comrmssmn take such further action as it deems necessary and appmprxatc to facxhtatc cell | _

phone service in the north end of Pend Oreﬂle County in a mamner which is sufﬁclent .

convenient and economic

jn the public interest:

Dated this<Z2 fAday of July, 2005.

1 REPLY TO.PEND ORELLLE = o PAINE, HAMBLEN, COEFIN, BROOKE & MiLLER LLP
|| TELEPHONE COMPANY'S - , S . - 317 WEST SPRAGUE A VENUE; SUITE 1200
'ANSWER - PAGE 4 ' S ;. SPOKANE; WASHINGTON 99201-35035 PHONE (509) 455-6000°
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 28,' 2005, I caused to be served a true and correct

copy of the foregoing REPLY TO PEND OREILLE TELEPHONE COMPANY'S

FORMAL COMPLAINT to the following by the methed indicated below:

: HAND DELIVERY " RICHARD A. FINNIGAN
— N[ Us.MAL . ATTORNEY ATLAW o
(addressed and with .+ 2112 BLACK LAKE BLVD. SW
postage prepaid) - OLYMPIA, WA 98512
OVERNIGHT MAIL

- FAX TRANSMISSION . EXECUTIVE SECRETARY :
' WASHINGTON UTLILITIES AND
TRANSPORTATION COMMISSION
1300 S. EVERGREEN PARK DRIVE SW
P.O.BOX 47250
OLYMPIA, WA 98504-7250

M@W—’

Diana L. Passmore

1:\Spodeocs\12836\00013\plead\00335814.DOC:drs

REPLY TO PEND OREILLE C PAINE, HAMBLEN, COFFIN, BROOKE & MILLER LLP

| TELEPHONE COMPANY'S 717 WEST SPRAGUE AVENUE, SUITE 1200
{| ANSWER - PAGE 5 - . . - SPOKANE, WASHINGTON 99201-3505 PHONE (509) 455-6000
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