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Pursuant to the Washington Utilities and Transportation Commission’s (“Commission”) request for reply comments in Docket No. UT-990146, Qwest Corporation (“Qwest”) respectfully submits these Reply Comments.  

I. INTRODUCTION AND SUMMARY

As Qwest demonstrated in its prior comments, the Tenth Circuit’s action in U S WEST v. FCC
 significantly limits the Commission’s discretion in promulgating customer Proprietary Network Information (“CPNI”) approval processes and imposes material constitutional restraints on the Commission’s revisitation of its CPNI rules in Docket No. UT-990146.  When tested against those constraints, only a governmentally-mandated opt-out CPNI approval process can be sustained.  Telecommunications providers should have primary responsibility for establishing and implementing CPNI approval processes, guided by market forces, with government enforcement mechanisms available as an additional safeguard.  Alternatively, if the Commission is nevertheless inclined to adopt revised and specific regulations governing CPNI approvals, only an opt-out CPNI approval process accommodates constitutional considerations, customer privacy interests and legitimate commerce.  The Commission should align its regulatory action with this advocacy, since it is the only course of action calculated to be sustained as constitutionally permissible.

Other commentors -- the Electronic Privacy Information Center (“EPIC”), Low Income Telecommunications Program ("LITE"), Senior Services, Public Counsel and the American Civil Liberties Union of Washington ("ACLU")- - argue for an opt-in approval requirement for all CPNI.
  However, none of these commentors support their position with relevant legal precedent or empirical evidence.  Rather, each purports to support its argument with conjecture and analogies to inappropriate facts or situations.  These comments fail to provide the evidentiary support necessary to justify an opt-in CPNI approval mechanism under the requirements of Central Hudson
 and the Tenth Circuit’s analysis.

Qwest comments below, are specific to EPICs advocacy since they are largely the only party that attempts to provide a legal basis in support of their comments.  EPIC, somewhat reconstituted from the Amici Curiae group of parties that filed an unsuccessful petition for reconsideration before the Tenth Circuit,
 presses arguments similar to those rejected by that Court.  Accordingly, any decision that relies upon these unsubstantiated arguments will be rejected -- again -- on appeal.  EPIC here tries to revive its case that an opt-out CPNI approval requirement fails to protect some general government interest in privacy.  EPIC fails to supply any of the evidence or analysis that was missing from its predecessor’s prior claims before the Court.  Specifically, EPIC fails to explain the specific nature and importance of the governmental interest in protecting consumer privacy with respect to CPNI.  EPIC fails to provide any relevant facts or data to show how an opt-out CPNI approval mechanism would compromise any legitimate governmental interest associated with a carrier-customer relationship or the interests of the parties to the telecommunications service relationship.  Indeed, EPIC provides only the most superficial legal analysis on the subject of informational privacy, citing to cases where the facts and the law are inapposite to the current situation.  All told, EPIC’s advocacy that the Commission impose an opt-in CPNI approval mechanism essentially invites the Commission to abrogate the law and constitutional protections afforded speakers and audiences under the First Amendment.  The Commission should decline the invitation.  

II. 
OPT-IN CPNI APPROVAL PROCESSES WILL NOT WITHSTAND

CONSTITUTIONAL SCRUTINY AND SHOULD NO LONGER BE PURSUED

A. EPIC Fails To Offer Any Serious Legal Or Empirical Evidence To Support An Opt-In Process.

EPIC’s advocacy fails because it ignores the directive of the Tenth Circuit that “the government cannot satisfy the second prong of the Central Hudson test by merely asserting a broad interest in privacy.  It must specify the particular notion of privacy and interest served.  Moreover, privacy is not an absolute good because it imposes real costs on society.  Therefore, the specific privacy interest must be substantial, demonstrating that the state has considered proper balancing of the benefits and harms of privacy.”
  Contrary to the Court’s clear directive, EPIC fails to identify any specific privacy harm associated with the use of CPNI within the carrier-customer relationship, or even within the context of reasonable third-party releases.  And, EPIC makes no attempt to balance any “privacy harms” against the burden imposed on speakers and interested audiences, not to mention legitimate commercial activity (e.g., efficiency, productivity, financial stability).

1. 
EPIC’s Legal Citations are not Relevant or Controlling

EPIC attempts to fashion its putative government interest as one imbued with constitutional significance,
 despite the Tenth Circuit’s conclusion that the matter of CPNI use and sharing does not itself implicate a federal constitutional right to privacy since there is no claim that the government is violating any person’s privacy.
  At this time in American jurisprudence, there is no constitutional right to “informational privacy” as between private parties.  There may be statutory rights, or common law rights, but there is no constitutional government obligation (or right) to protect private parties within a relationship from each other or to regulate the way in which information generated within that relationship is used. 

The cases EPIC cites fail to support its position.  Specifically, the cases do not involve parties within relationships using information within that relationship to advance the informational and pecuniary interests of both parties.  Rather, some cited cases involve holders of information who are met with demands from unaffiliated entities to release the information when the holder of the information has no interest in doing so, e.g., Lanphere & Urbaniak v. Colorado
 and Department of Defense v. Federal Relations Auth.
   These cases do not address the rights of a willing carrier/speaker or an interested customer/ audience or the matter of information generated within a relationship being used within that relationship.  Failing even to address the facts of the instant case, these cases clearly do not support imposing a high barrier (i.e., opt-in approval) to speech within the context of the existing relationship. 

The case of Edenfield v. Fane,
 while containing the language quoted favorably by EPIC,
 resulted in judicial action at odds with EPIC’s advocacy.  In Edenfield, the Court invalidated a ban on in-person solicitation by certified public accountants, even though other communication vehicles (e.g., mailings or advertisements) existed and remained permissible.  The case supports more the position of Qwest and commentors supporting opt-out CPNI approval mechanisms
 than a party urging an opt-in model. 

EPIC also argues that “Congress recognized the importance of a citizen’s privacy interest by enacting statutes preventing disclosure of precisely the same information [as CPNI] to the public at large.”
  This assertion is incorrect on at least three counts.  First, the information associated with EPIC’s cited legislative enactments does not involve information “precisely” like CPNI.  While cable viewing records and video rental records might be similar in sensitivity to CPNI to some persons, other information -- such as credit (financial) and medical information -- is generally considered more sensitive than CPNI, as witnessed by representations of other administrative agencies and expert opinions.
  Second, EPIC’s citation to the Cable Act and Video Privacy Act as supportive of its position is misplaced.  The Cable Act allows internal use of customer information for purposes of providing cable and cable-like services;
 and the Video Privacy Act allows use of viewing information internally within a business operation and release of “category” information externally if the vendor posts a notice and allows individuals to opt-out.
 

Tellingly, the statutes referenced by EPIC have not been subject to constitutional challenge and represent -- at least on their face -- not unreasonable accommodations of First Amendment rights.  Moreover, more recent legislative proposals and deliberations continue to support opt-out approval mechanisms as representing the appropriate balance between commercial productivity and efficiency and privacy.

2. 
EPIC Provides No Facts of Privacy Invasion

EPIC cites to publications addressing Americans concerns about privacy in the context of on-line activities.
   Such “evidence” of privacy angst, particularly in a wholly different context than that at issue here, is clearly not sufficient to sustain an opt-in CPNI approval mandate.  As the Tenth Circuit stated, the government cannot satisfy the Central Hudson test “by merely asserting a broad interest in privacy.  It must specify the particular notion of privacy and interest served.”
   For EPIC to provide the Commission with the requisite foundation to successfully defend an opt-in CPNI approval regime, it must correlate a specific privacy interest with a narrowly-tailored government protection. It fails to do so.

EPIC’s attempt to prove that CPNI is seriously sensitive information that can support a substantial governmental interest
 fails because it ignores several pertinent considerations.  It fails to analyze how its position squares with the fact that Americans are not a monolithic block when it comes to matters of privacy and information use.
 Furthermore, it ignores the fact that, although the Tenth Circuit acknowledged that some CPNI might be deemed sensitive,
 it nevertheless expressed considerable skepticism about the strength of the government’s interest.
 Finally, EPIC’s argument fails to address existing record evidence that shows that individuals do understand opt-out approval models, have used them,
 and are irritated -- not pleasantly engaged -- by opt-in CPNI requirements.
  

EPIC argues that an opt-out CPNI approval mechanism cannot protect customers’ privacy in a CPNI context “because it is not calculated to reasonably inform consumers about their privacy options.”
  It continues that an opt-out process would put “the burden on the customer to pay for and return their opt out notice.”
  What EPIC continues to ignore is that an opt-in requirement burdens the First Amendment rights of speakers and interested listeners.  If the concept of “informed consent,” as articulated by EPIC, were sufficient to override constitutional considerations, the FCC’s original CPNI Order would not have been vacated.  If the Tenth Circuit’s opinion means anything, it is that the burden of expressing a preference with respect to the use of CPNI be placed on individuals who may have a strong position on the matter, rather than on individuals who have no position or not a strong position adverse to such use.

In all events, EPIC’s claims that an opt-out process cannot satisfy the “approval” requirement of Section 222
 is entirely hypothetical and speculative.  The Tenth Circuit, of course, has held that speculation cannot form the basis for a government regulation impinging on lawful speech.
  EPIC makes no attempt to demonstrate how its advocacy would survive the judicial directive.  Indeed, EPIC’s claims are not merely unsupported, but are refuted by the fact that there is a range of approaches to the “opt-out” choice (e.g., telephone calls, electronic messaging) that can satisfy the approval requirements,
 particularly when that requirement is construed -- as it must be -- in a manner consistent with the Constitution.

Other of EPIC’s listed infirmities with an opt-out CPNI approval process are similarly speculative and -- even if proven -- are clearly insubstantial from the perspective of governmental interests and privacy protection.  Its concerns, for example, that notices may get lost under a pile of other less important mail (including other notices), may not be paid attention to by consumers or may be written in unintelligible language,
 are rank speculation, at least with respect to CPNI and any future carrier notices.  If EPIC or a consumer finds fault with a specific carrier notice, either can file a complaint with the Commission.  The fact that this less restrictive alternative is available defeats all of EPIC’s “list of horribles” associated with an opt-out CPNI approval process.

Moreover, even if EPIC’s observations were not entirely speculative, they would not support the arguments it advances. The government cannot depress the communication of lawful speech to potentially interested persons in order to protect uneducated, inattentive adults.  The notion that government must intervene to protect customers whom it believes are incapable of responding to an opt-out notice sent to them by first-class mail reflects the kind of paternalistic attitude that the Supreme Court has repeatedly rejected as justification for restrictions on commercial speech.
  The Constitution requires that the burden of overcoming inertia be placed on those who wish to restrict the dissemination of information, not on speakers or interested audiences.

III. CONCLUSION

For all of the reasons set forth above, the Commission should reject continued requests, that it infringe protected speech by mandating an opt-in requirement.  The Commission can avoid continued and unsettling controversy over the proper format and scope of CPNI approvals by deferring to the Congressional directive of Section 222.  A CPNI approval model imposing directly on carriers the responsibility for compliance with Section 222, as disciplined by market forces, promotes the deregulatory emphasis of the Telecommunications Act.  Yet, it allows for Commission enforcement actions in cases of carrier misfeasance to ensure compliance and protection of the public interest.  Should the Commission determine that reliance on market forces and regulatory enforcement capabilities is insufficient for proper administration of Section 222 and that more formal regulations are required, those regulations must conform to constitutional imperatives.

The only assured CPNI approval process to measure up to this standard is an opt-out one. Such approach fairly balances governmental, privacy and commercial interests in a manner consistent with the constitution and sound public policy.
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