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· · · · · JUDGE HUGHES:· Okay.· Now that we're on the

record, good afternoon.· We're here today for a

prehearing conference in Docket UT-240951.· This case is

captioned In the Matter of the Joint Application of

Northwest Fiber Holdco, LLC, and BCE Holding Corporation

for an Order Approving the Transfer of Control of Ziply

Fiber Northwest, LLC to BCE Holding Corporation.

· · · · · This is a case involving a transfer of property

pursuant to RCW Chapter 80.12 and Washington

Administrative Code Chapter 480-145 [sic].

· · · · · To put it in simple terms, that maybe

compresses it too much, Ziply Fiber has asked that we

approve its sale to BCE Holding Company, the parent

company of Bell Canada, for anyone in the public who may

be viewing.

· · · · · My name is Bijan Hughes.· I'm joined by Jessica

Kruszewski.· We are administrative law judges with the

commission, and we will be presiding in this matter.· So

the commissioners will not be joining us at this

prehearing conference.

· · · · · We're going to start by taking appearances,

beginning with Ziply.



· · · · · ATTORNEY TRINCHERO:· Thank you, Your Honor.

Mark Trinchero with Davis Wright Tremaine on behalf of

Northwest Fiber Holdco.

· · · · · JUDGE HUGHES:· Welcome.

· · · · · ATTORNEY WALKER:· And good afternoon, your

Honor.· Corey Walker with Covington & Burling LLP on

behalf of BCE Holding Corporation.

· · · · · JUDGE HUGHES:· Welcome.

· · · · · Staff?

· · · · · ATTORNEY ROBERSON:· Good afternoon. Jeff

Roberson.· I'm an AAG appearing on behalf of commission

staff.

· · · · · JUDGE HUGHES:· Welcome.

· · · · · Public counsel?

· · · · · ATTORNEY O'NEILL:· Good afternoon, you, Honor.

Tad Robinson O'Neill.· I'm also an AAG, and I'm appearing

on behalf of public counsel.

· · · · · JUDGE HUGHES:· Welcome.

· · · · · I did not check.· I did not see any petitions

to intervene, and I'm not seeing any of our usual

suspects here.· So in an abundance of caution, though,

are there any other organizations on the call that would

like to join us?

· · · · · Hearing nothing, we will move on to the

procedural schedule.



· · · · · Okay.· So before the prehearing conference, I

received two suggested schedules, one from the company,

or the joint applicants, and one from staff.· So first of

all, I'd like to thank everyone for getting that in.

That definitely streamlines this meeting.

· · · · · I will note there seems to be a fairly

considerable gap between the two proposed schedules and

the desired hearing date.· So I'm likely not going to be

able to make a decision at this conference.· I'm going to

have to take what we say here under advisement and

consult with my department, because our fall schedule is

-- it's a bit of spinning plates, to use an expression.

· · · · · So that being said, I want to give the various

parties an opportunity to make any arguments for their

preferred schedule, to perhaps describe how that party is

viewing the case.· I don't know if there's a distance

between the level of complexity the parties think it is,

or other scheduling considerations.

· · · · · And I'd also like -- please comment, to the

extent that you can, if a party has a sense of if

settlement or mediation is possible to avoid

adjudication, or a hearing date, rather.

· · · · · So I would like to start with staff.

· · · · · ATTORNEY ROBERSON:· Good afternoon, Judge

Hughes.· You received staff's proposed schedule.



· · · · · I will note that under RCW 80.12.030, this is,

at minimum, an 11-month proceeding.· The commission can

extend that schedule for four months for good cause.

Staff schedule just uses the allotted 11 months.

· · · · · As I understand it from the joint applicants,

their more compressed schedule is based on a desire to

ensure that various regulatory approvals are all aligned.

· · · · · Staff has consulted with the FCC on several

occasions.· People in the know use the term "Team

Telecom."· It's the executive branch review that occurs

when there's an acquisition by a foreign company.· That

started a four-month clock in the middle of February.

· · · · · The FCC has told staff repeatedly that they

will not start the Wireline Competition Bureau's review

until that four-month period is done. They have six

months after that.

· · · · · Staff's schedule is basically in alignment with

what we expect out of the FCC.

· · · · · And staff's schedule is cognizant of its

resources and commitments.

· · · · · Having said that, staff does view this case as

settleable.· There are multiple settlement conference

built in -- conferences built into the schedule to

further that.

· · · · · I think, you know, the hope is that we would



reach an agreement and you would be seeing us for

settlement conference or a settlement hearing rather than

an adjudicated hearing on the merits.

· · · · · But, you know, we don't know what we don't know

until we know it.· So staff's schedule recognizes that

fact.

· · · · · JUDGE HUGHES:· Okay, very good.· And appreciate

that.

· · · · · I'd like to ask public counsel.

· · · · · ATTORNEY O'NEILL:· Thank you, your Honor.

· · · · · Public counsel didn't propose a schedule, but

we support staff's proposed schedule.· Like staff, we

both expect and hope that this will reach settlement long

before the end of the schedule and hope that settlement

will follow with the regulatory approval schedule that

they're proposing.

· · · · · Optimistically, I think -- I mean, I don't know

what the federal actual decisions will be, but the -- for

public counsel, the issue here is if there's going to be

an adjudication and if there are going to be contested

issues.

· · · · · This is a very large and complex merger, and it

just -- it's going to take the time that it takes to do a

full review.· And if there's going to be a fight, the

commission shouldn't try to do it on shortened time,



compressed schedules, and not be able to do a full

review.

· · · · · And the proposed schedule by staff accomplishes

that goal in the worst case scenario that we can't reach

a compromise.

· · · · · I'll note that the last merger involving this

company did result in a settlement.· So I think it is

possible.· I expect it to happen.

· · · · · The procedural schedule ought to be for the

worst case scenario in which we do find some issue that

requires a full litigation.

· · · · · JUDGE HUGHES:· Very good.

· · · · · Let's turn next to -- which one?· Let's do

Ziply.

· · · · · ATTORNEY TRINCHERO:· Thank you, your Honor.

· · · · · We have proposed a shorter schedule based on

our understanding of the likely date for -- or the range

of dates for an FCC approval of the transaction, given

the 120-day clock and when that ends, which will be in

mid-June.

· · · · · And the recent precedent from the FCC on how

long they typically take in similar merger proceedings to

go from the end of the shot clock to rendering of a

decision, we believe that's a matter of weeks.· And so we

could get an FCC decision as early as late June or



sometime in early July.· And that's why we've tried to

set a schedule that would have us getting a resolution in

Washington in relatively the same time frame.

· · · · · The application was filed back in mid-December

at staff's and public counsel's request.

· · · · · We filed opening testimony back on January

27th.· So they've had that testimony and supporting

exhibits for several months now.

· · · · · We also believe that we will be able to reach

settlement in this case.· We are very hopeful for that.

· · · · · But we also believe that if a procedural

schedule that is extremely extended is adopted, there

will be less incentive to move quickly on getting to a

settlement.

· · · · · In addition, we've already responded to

numerous discovery requests.

· · · · · So we think that staff should be and public

counsel should be in a position to file response

testimony by May 5th.

· · · · · And then we would turn around and file rebuttal

and any -- rebuttal testimony shortly thereafter.

· · · · · So that's why we were hoping to set a hearing

for late June.

· · · · · JUDGE HUGHES:· Okay, thank you.

· · · · · BCE, anything?



· · · · · ATTORNEY WALKER:· Yes, thank you.

· · · · · And just to flag, my colleague, Matthew

DelNero, also with Covington & Burling LLP, on behalf of

BCE Holding Corporation, joined as well, who you may hear

from in a second.

· · · · · I think the only thing to add might just be a

point of clarification regarding the FCC's processing

timeline post that Team Telecom 120-day period we talked

about.

· · · · · I don't think we can speak to what staff's

counsel may have heard from FCC staff on how that

timeline applies or not.

· · · · · But usually, the Wireline Competition Bureau

and the Office of International Affairs will conduct

their assessment at the outset, such that that clock,

which is informal, starts early on.· It doesn't kick in

after the 120-day period for Team Telecom has concluded.

· · · · · And I think Mr. Trinchero noted the two recent

examples.· In those, after the conclusion of the 120-day

period, the FCC took action between two and four weeks,

which is what we're expecting here, and which accounts

for the accelerated timeline we're requesting.

· · · · · But my colleague, Matt DelNero, may have

additional thoughts.

· · · · · ATTORNEY DELNERO:· You covered it well.· Thank



you.

· · · · · JUDGE HUGHES:· Okay, very good.· I suppose I'll

just ask, since everyone seems to think settlement's

possible, we have a very talented mediator, Judge

Bonfrisco.

· · · · · Would mediation be at all -- the parties be at

all interested in pursuing that?

· · · · · ATTORNEY TRINCHERO:· Your Honor, Mark Trinchero

here.· We have not discussed that with either of the

joint applicants, but we'll certainly consider it.

· · · · · I believe -- well, it is our belief that we can

probably reach settlement without mediation.

· · · · · But, you know, if we get to a point where there

are only a few sticky issues, perhaps a mediator might be

appropriate.

· · · · · JUDGE HUGHES:· Okay.· Staff, any thoughts on

that?

· · · · · ATTORNEY ROBERSON:· I second Mr. Trinchero's

thoughts.· I think, you know, we're moving along with

settlement. If we hit a wall, I think we know who to turn

to if we need mediation help.

· · · · · JUDGE HUGHES:· Okay.· Fair enough.

· · · · · ATTORNEY TRINCHERO:· Your Honor, one additional

comment on the proposed schedule.· I note that staff's

proposed schedule has set dates for a second and third



settlement conference.· We've already had our first.

· · · · · I would request that we leave the settlement

conference date not part of the procedural schedule, as

we may, you know, accelerate that depending on how the

discussions are going.

· · · · · JUDGE HUGHES:· I will have to check the WAC.  I

think -- I could have sworn there was a requirement to

have a settlement, but you already had one.

· · · · · Jeff, Tad, any thoughts on how that plays out?

· · · · · ATTORNEY O'NEILL:· We did already have one,

yes.· So I think if -- if we need to meet the WAC, we

probably met it.

· · · · · I don't mind having it in the schedule because

I anticipate that -- I mean, I anticipate that both of

the parties will have conversations on those days and on

other days if we're making progress.

· · · · · ATTORNEY ROBERSON:· And Ziply's concerns, I

think, can be alleviated with language in the prehearing

conference order that allows the parties to move the

dates if they need to with just an email to the ALJ.

· · · · · JUDGE HUGHES:· Okay.· No, that's a fair point.

I will find that blurb.· I've read that.

· · · · · Okay.· Any other scheduling -- I suppose any,

like, red flags with each other's, like, just absolutely

couldn't do?



· · · · · Because they're quite far apart, so I want to

make sure there were no other blackout dates before I

throw the commissioners' schedule into the mix.

· · · · · ATTORNEY ROBERSON:· If --

· · · · · ATTORNEY TRINCHERO:· Your Honor, while it

should not come into play under either scenario, we do

have a witness that will be out of the country in early

June. That's why we selected the June 23rd -- the week of

that.· June 23rd is the time frame.

· · · · · Also one other consideration:· We noted that

there's probably only the need for one day of hearing.

And I guess I would ask staff and public counsel if they

think that's a reasonable projection.

· · · · · ATTORNEY ROBERSON:· With regard to that

question, I don't disagree that a one-day hearing should

be sufficient.

· · · · · With regard to your earlier question, Judge

Hughes, if there is a super secret option C schedule,

staff's primary witness is unavailable May 23rd through

May 30th, and again from June 19th through June 23rd.

· · · · · JUDGE HUGHES:· Great.· Public counsel,

(inaudible) go ahead.

· · · · · ATTORNEY O'NEILL:· Sorry, Judge.

· · · · · Public counsel doesn't have any issue with

either set of dates at this moment.



· · · · · We don't have a planned witness, so -- at this

point anyway.

· · · · · And then I don't -- yeah, I think one day is

probably sufficient.· I'm not foreseeing a need for a

more complex hearing.

· · · · · JUDGE HUGHES:· Okay.· I will have the -- the

prehearing conference order will reflect that, then.

· · · · · ATTORNEY WALKER:· Your Honor, I apologize.  I

was waiting for everyone to get through.

· · · · · I think in terms of blackout dates, our primary

potential contributor for any hearing might -- June 11th,

I think, would be an issue. I appreciate completely that

that's nearer term, consistent with what staff counsel

mentioned in terms of another option.

· · · · · And then also August 18th through August 30th,

I believe, would be difficult for travel as well, with a

key witness being out of the country.

· · · · · JUDGE HUGHES:· You said -- is that August 18th

through 30th?

· · · · · ATTORNEY WALKER:· That's correct, yeah.· The

back half of August.

· · · · · JUDGE HUGHES:· Okay.· I've got to say, that's a

pretty empty part of my calendar right now, so -- oh,

well.

· · · · · Okay.· Have we any other scheduling related



things before we get to the boilerplate?· I'm seeing a

bunch of nods of no or head shakes.

· · · · · Okay.· So data requests: If the parties have

discovery disputes, they should attempt to work those out

in good faith.· But if they cannot, then they should

bring motions to me for resolution.· I'd encourage any

party to pick up the phone or Zoom call and reach out to

opposing counsel before filing a motion to compel or a

motion to strike for discovery violation.· And I'd ask

that you -- if you do end up going down that path, to

confirm that you have done that in whatever motion you

end up filing.

· · · · · Other specific issues:· Okay, so we have this

as a holdover.· We changed our data request in the Avista

GRC to -- what's it called? -- these following

requirements.· And you let me know if this sounds like

something you want to do.

· · · · · First, the parties agree to identify each data

request by subject above each data request in the cover

letter and in the distribution email.· Data requests

propounded in a single set will be grouped by subject in

the cover letter and distribution email.· And the parties

will cooperate to develop a uniform list of subjects to

facilitate discovery tracking.

· · · · · Staff?



· · · · · ATTORNEY ROBERSON:· Staff objected then and

will object now.· I don't necessarily think that this

makes the process more efficient, and quite the contrary.

· · · · · JUDGE HUGHES:· Okay, that is fair.

· · · · · Public counsel?

· · · · · ATTORNEY O'NEILL:· Public counsel doesn't have

a position.

· · · · · JUDGE HUGHES:· Very good.

· · · · · Ziply?

· · · · · ATTORNEY TRINCHERO:· We don't have a position

on that either.

· · · · · There have already been, I think it's 99 data

requests propounded, and they were not formatted in that

manner.· And we've already responded.

· · · · · So I'm not sure that (inaudible).

· · · · · JUDGE HUGHES:· Okay.· BCE?

· · · · · ATTORNEY WALKER:· Same as Mr. Trinchero, yeah.

· · · · · JUDGE HUGHES:· Okay.· So let's forget I brought

it up.

· · · · · Moving on, are the data requests being shared

with every other party?

· · · · · And do we want to make that a part of the

order, or is that already being facilitated?

· · · · · ATTORNEY O'NEILL:· It's already happening.

There was some confusion.· But public counsel has been



now copied on all of the data request responses.

· · · · · And I believe everyone has signed

confidentiality agreements.

· · · · · I don't know if we've requested -- if there's

been a request for an order, but we don't object to a

protective order.

· · · · · JUDGE HUGHES:· Okay.· Very next item, I believe

there is a protective order in the docket.· I think I saw

that.· Looking it up this time instead of trusting my

script.

· · · · · Okay.· So protective order is good.

· · · · · Discovery is good.

· · · · · Electronic filing and electronic service:· The

commission requires electronic filing of documents for

formal filings.

· · · · · We will also be requiring the parties to submit

five paper -- no, we are not going to do paper copies for

this one. I'm -- executive decision there.

· · · · · So, yeah, let's do electronic.

· · · · · The commission rules provide for electronic

service of documents.· And the commission will serve the

parties electronically.· And the parties will serve each

other electronically.

· · · · · I believe everyone's done this, but we need a

designated person for service.· So if any party has not



yet designated a lead representative for service, please

do so.· Do so by an email to me or Judge Kruszewski as

soon as possible, or I guess preferably both.· Email both

of us.

· · · · · For service list additions of support staff, if

there's anyone you'd like to add, names and email

addresses of other representatives who should be

receiving electronic courtesy copies, please email that

as well.· And we'll add that to the list.

· · · · · Errata sheets:· Under WAC 480-07-460(1)(b), the

deadline for filing errata sheets to exhibits may be

established in the prehearing conference order.

· · · · · Does anyone have an objection setting a

deadline a week prior to the evidentiary hearing?

· · · · · Hearing none, we will incorporate that in the

prehearing conference order.

· · · · · Okay.· Does anyone else have any outstanding

issues?

· · · · · Hearing none, I believe -- or Judge Kruszewski,

do you have anything?

· · · · · JUDGE KRUSZEWSKI:· I don't.

· · · · · JUDGE HUGHES:· Okay.· We will issue an order

shortly picking and containing a procedural schedule and

the other guidelines that we've discussed today. So we

are adjourned and off the record.· Thank you.



ATTORNEY O'NEILL:· Thank you, your Honor.

ATTORNEY TRINCHERO:· Thank you, your Honor.

· ·(Proceedings concluded at 1:50 p.m.)
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