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WALLI S.
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PROCEEDI NGS

JUDGE WALLIS: This is a prehearing
conference in the matter of Conm ssion Docket No.

TO 011472, which is a proceeding involving a request
for increased rates for services proposed by O ynpic
Pi pe Li ne Conpany, Incorporated. | would |ike to have
appearances at this tine beginning with O ynpic.

MR, MARSHALL: Steve Marshall representing
A ynpi ¢ Pi pe Line Conpany.

JUDGE WALLIS: For the intervenors?

MR. BRENA: Robin Brena and David Wensel on
behal f of Tesoro.

JUDGE WALLIS: For other intervenors?

MR. FI NKLEA: Ed Finklea on behal f of Tosco.

JUDGE WALLIS: For Commission staff?

MR. TROTTER: Donald T. Trotter and Lisa
Wat son for Commission staff.

JUDGE WALLIS: Very well. Tesoro has filed a
noti ce of nonconpliance and asks for several rulings in
that notice. This showed up on my e-mail shortly after
the scheduled time for the beginning of yesterday's
schedul ed conference, which has been reschedul ed t oday
by virtue of scheduling conflicts.

The other matter that we need to di scuss
today is scheduling of the hearing on the interim and
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what | would like to do is take a half hour to go

t hrough the notion, including -- or the notice of
nonconpl i ance, touching on the requested rulings. |
have that in front of nme. M. Brena, | would you Ilike

to go through the points that you need a ruling on
today or immnently and skip those that can be deferred
to a later date, and to be brief, nerely identifying
them We do have the notion in front of us, and then
M. Marshall and others, you will have a chance for a
bri ef response. M. Brena?

MR. BRENA: Thank you, Your Honor. First,
there has been quite a few changes since this notion
has been filed, so et ne say that right up front. Let
me say that first of all that it's inportant to Tesoro
that any future discovery be served on its experts.
Thi s was our understandi ng of what was to be done. W
would Iike a ruling on that, apparently. W have
stacks of information up here that have been sent to us
that have not been served on our experts that we are
now in a situation of having to copy and send out to
our experts over the Christms weekend, so that is one
ruling | would like to clarify. That was ny
understanding, and it hasn't been done.

JUDGE WALLIS: M. Marshall, is there any
excuse for the conmpany's failure to provide the
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i nformati on consistent with the earlier agreenent?

MR. MARSHALL: CQur earlier agreenent was to
send everything we sent out by e-mail to everybody by
e-mail. M. Brena has interpreted that to nean that if
we have 500 pages of docunents that we have received
that we rmust nmeke three sets of 500 docunents in
addition to the set for M. Brena. In other words, a
total of 2000 pages of docunents and send it out to
hi m when rul es on discovery and docunments generally
require they be made avail able for copying, for the
ot her party to conme in and copy.

We accommodated M. Brena by sending hima
set, which he got yesterday at ten o' clock. W sent it
to himby overnight Fed Ex. These are vol um nous
records dealing with board of director packets and so
forth. W haven't even been able to go through all of
t hem oursel ves, but M. Brena and | tal ked about that.
He hasn't been able to go through themto identify
whet her those docunents nmight be inportant for his
experts or not.

I think the volume of those records -- and
the agreenment that we thought we had didn't extend to
suppl yi ng actual hard copi es of volum nous docunents to
multiple experts. |If that's what he believes, we would
like to be relieved of the burden of trying to send out
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that kind of material and that kind of bulk to nultiple
experts. Let himarrange for the dissem nation of that
kind of bulk. His experts have gotten everything we
have sent by e-mail, everything that we have sent by
fax, everything that we have sent to M. Brena in a
form except for volum nous docunents.

JUDGE WALLIS: M. Finklea, do you have any
comment s?

MR. FINKLEA: 1'Il let M. Brena address the
i ssue.

JUDGE WALLIS: M. Trotter?

MR. TROTTER: No

JUDGE WALLIS: M. Marshall, does the conpany
want an early hearing on its request for interim
relief?

MR, MARSHALL: W absolutely do, Your Honor.
We don't have the capability of copying multiple
copi es, 2000 pages of copying any nore than M. Brena
had yesterday. |It's physically inmpossible to do. W
sent M. Brena a note indicating what we were doing

when we were doing it. |If he had called yesterday and
said, "We need you to send those off to them W'l
pay for it. Please do that," we m ght have been able

to do that, but again, he's got in his statenent here
an agreenent that we've been served nultiple pages of
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docunents when that wasn't the idea we had in nmind. W
t hought if we could send all this stuff out
electronically, we would do that. It's a matter of
trying to figure out how we can accommodat e t hese

nmul tiple requests comng inin a way that neets
everybody's needs to the maxi mumthat we can

JUDGE WALLIS: M. Brena, can you give us a
citation to the conpany's specific agreenment and read
that for us for the record?

MR. BRENA: On the Decenber 12th hearing --
it's actually been a couple of tinmes. Wen | was down
there during the technical conference, M. Marshal
agreed to serve -- well, there has been two or three
conversations of this. W actually served four or five
people for Aynpic, and we asked for a simlar courtesy
fromthemw th regard to their service of materials,
and we' ve included Charles MCee, Gary Grando, John
Brown and nyself as the four, so we asked that they
serve a simlar nunber.

The agreenent in the Decenber 12th hearing, |
expl ai ned the agreenent in a quote that | included in
the pleading today that M. Marshall had previously
agreed to serve the discovery directly on our experts,
and |'ve brought this topic up three or four tines that
for the purposes of expediting this distribution of
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this discovery that the service of it directly on our
experts would be very, very helpful to us and woul d cut
down the tine. Two aspects of this --

MR, MARSHALL: M. Brena did not quote from
ne.

MR, BRENA: First of all, the agreenent was
never that they would only do anything by e-nail but
that they would e-nail by fax and then follow it up by
Federal Express. W' ve done everything we can to
expedite this process. Now what we are sitting here on
is a stack of 500 or nore pages of discovery that's
sitting up here that didn't get up here until wel
after the order to conpel. They sent us an e-nmi
telling us what they were going to do. W sent them an
e-mai | back saying, "Please distribute it to our
experts." So they didn't do it, and notw thstanding
having told us a couple of tinmes they woul d.

JUDGE WALLIS: M. Brena, you need not repeat
i nformati on you' ve previously provided. W have a |ot
of ground to cover this norning. Qur only chance of
doing that is if we are terse. M. Mrshall, you w sh
to respond?

MR. MARSHALL: Your Honor, | asked M. Brena
to quote my agreenent. He has not done that. He has
guot ed sonet hing where he's trying to interpret the
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agreenent --

JUDGE WALLIS: Do you have a citation,

M. Marshall, to anyplace in the record or otherwise in
writing that's in the file that supports your position?

MR, MARSHALL: We don't have a record on any
agr eement what soever.

JUDGE WALLIS: Were you present at the
Decenber 12th hearing?

MR, MARSHALL: Yes.

JUDGE WALLIS: Did you contradict M. Brena's
statenent that's quoted here?

MR, MARSHALL: | think it's a question of
understanding what it is we've agreed to do. | think
that our --

JUDGE WALLIS: M. Marshall, do you
understand we are under considerable tinme pressure
here?

MR, MARSHALL: Yes.

JUDGE WALLIS: Is it very difficult for your
staff to when you copy docunents push the 4 button
instead of the 1 button?

MR. MARSHALL: Yes, Your Honor, it is.

JUDGE WALLIS: Wiy is that difficult?

MR, MARSHALL: Because of trying to get al
the material out in tine to be able to send it to them
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We are making multiple copies anyway, Your Honor. W
had to make copies not only for M. Brena but for
staff, for M. Finklea, for all of these people, and to

try to get this all out -- Christy Omhundro is here,
and | think we can represent to the Court and all the
parties that we have been working well into the night

totry to get all these materials out to neet all the
Federal Express tinme frames we have.

We sent to M. Brena on the 18th an e-nmi
stating exactly what we would be able to do with these
huge nunber of documents that we had to distribute by
Federal Express, and we said what we were going to do
with that. We didn't hear fromhimuntil we got this
fax yesterday from himshortly after the prehearing
conference on Decenber 20th conpl ai ning about it. He
didn't tell us anything about this. W said, "Here's
what we are going to do with it." He quotes this
e-mail that we sent to himon the 18th, as early as we
could, not explaining anything at all about why this
woul d be difficult for himin any way.

MR, BRENA: Your Honor, let ne put this into
the context of where we are today. Were we are today
is we have 500 pages that were not copied and
distributed to our experts that are sitting up here in
nmy office --
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JUDGE WALLI'S: Have you taken steps to copy
t hose docunents?

MR, BRENA: W have i medi ately, Your Honor
The earliest we can get themout for delivery would be
today before ten o'clock. This is Christnas weekend,
and overnight delivery -- we've contacted DHL. The
earliest that they are saying they can get the
docunents there would be on Christmas Eve.
Realistically, we've sent down materials in the |ast
week for sanme-day delivery, and it's taken five days to
get there. For next-day delivery, it's taken five days

to get there. 1It's not realistic to assune that the
di scovery will even get to our experts until the day
after Christmas, and that's where we are at.

JUDGE WALLIS: Very well. M. Brena, nmke
those copies, get themout to your experts.
M. Marshall, any future documents, nake the additiona

copies and send them at the sane tine as you send the
responsi ve docunents to the other parties. M. Brena,
will your clients pay the cost of doing so?

MR. BRENA: O course, Your Honor

JUDGE WALLI S: Let's nove on.

MR. FI NKLEA: Your Honor, | think the next
item of business is the schedule itself for the interim
heari ng.
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MR. BRENA: M. Finklea, that's just one
point with regard to our nmotion. There are severa
ot hers.

MR, FINKLEA: Do you want to conpl ete your
nmotion first, M. Brena?

MR, BRENA: |'Il do it however Judge Wallis
woul d |'ike to proceed.

JUDGE WALLIS: M. Brena, please proceed.

MR. BRENA: | just want clarification, Your
Honor, that the method of service will be by e-mil,
fax, and overnight express, and the reason for that
request is we've gotten sonme financial docunents. They
appear to be responsive. They are in such small print,
and they' ve shown up on our fax machi ne but not on our

e-mail. So | would just like to reaffirmyour ruling
that the service of discovery in this expedited
situation will be to the degree possible by e-mail and

by fax and then by foll ow up document.
JUDGE WALLIS: Is ny recollection correct
that that was the standard established at the outset?
MR, BRENA: That's ny recollection, Your
Honor .
MR, MARSHALL: Your Honor, we have provided
all of those materials by e-mail and fax that M. Brena
is just now talking about. | would |ike a
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clarification. To fax 500 pages of material is not a
practical situation to nultiple parties.

JUDGE WALLIS: M. Brena?

MR, BRENA: | agree with M. Marshall wth
regard to the distribution of 500 pages --

JUDGE WALLIS: | don't believe that's in
di sput e.

MR. BRENA: -- it wasn't that it was in an
over ni ght box; although, we would have preferred -- if
we are going to keep the schedule, we would have
preferred it be faxed under these circunstances no
matter how realistic it is, but my concern with regard
to the 500 pages is it got sent to Alaska and then to
be forwarded on and put into an unnecessary delay in
the system - -

JUDGE WALLIS: We have dealt with that to the
extent we can. Let's focus on things we have yet to
deal with. | don't think there is any dispute about
the faxing of volum nous docunents. | don't think
there is any dispute about docunents that are not
available in electronic format. Wth the caveat that
the parties have been requested to explore scanning and
PDF or other format that would allow the transm ssion
by el ectronic neans other than fax, is everyone aware
of that and remaining willing to conply?



00507

MR, MARSHALL: Yes, Your Honor. | guess the
only question is what constitutes volum nous? If we
coul d have sone sort of a -- so we don't get into
anot her dispute. | would hate to see another dispute
ari se over what constitutes vol uni nous.

JUDGE WALLIS: What ny request is so long as
you both have tel ephones that you comuni cate by
tel ephone, and if there is a question, call the other
party and ask and work something out. That will do
wonders to allowi ng the Commission to hear this interim
request on an expedited schedul e.

MR, MARSHALL: That's what we thought we did
three days ago when we sent M. Brena an e-nmmil about
the 500 pages.

JUDGE WALLIS: M suggestion is fromthis
point forward if that kind of question arises, use the
tel ephone. WII the parties be able to do that?

MR. BRENA: Certainly, Your Honor, and
hopefully, we are reaching the end of this expedited
di scovery. | just wanted to be clear that we wanted
t hat 500 pages served by fax just because of the
expedited nature of the current schedule, so in
general, | agree with himwith regard to vol um nous
faxes, but in that particular case, | wanted it faxed.
I'"'mready to nove on.
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The second set of discovery requests, at the
time we filed --

MR, MARSHALL: May | nmeke one suggestion on
these 500 pages? If M. Brena wants to give themto
his experts and believes we can fax 500 pages of
docunents, why didn't he do that when he got it at 10
o' clock yesterday to his own experts?

JUDGE WALLIS: | will treat that as a
rhetorical question. Let's nobve on

MR. BRENA: The second set of discovery
requests --

JUDGE WALLIS: | will interject that
M. Marshall does have a good point in dealing with
those docunents fromthis point on, and if fax is a
feasible means to transmit them then that will get
them there faster than the carrier. M. Brena?

MR. BRENA: The second set of discovery
requests, at the time we filed this, they have not
conplied with Your Honor's order. They have
subsequently served their answers to the second set of
di scovery requests. We've reviewed them W believe
they are adequately responsive. There is no issue with
regard to No. 2.

Wth regard to No. 3, throughput, throughput
is developing a rather long and storied history in
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terms of trying to get it. The information we got, for
exanpl e, to use one exanple, their July throughput, it
appears that they indicated throughput for only the
affiliated shippers and the intervenors. It appears
that their throughput nunbers that were served on us do
not include volume for nonaffiliated nonintervenor

shi ppers.

I've gone back and reviewed the transcript a
couple of different tinmes. The result of what they've
given us is we don't have their total throughput. For
exanple, in July of 2001, their total throughput was
9.6 mllion barrels. Their npst recent response
indicates 7.7 mllion barrels, so we believe what
they' ve done is not give conplete throughput
i nformati on.

It was ny understandi ng of what was com ng
was that there would be throughput that woul d be
specifically indicated by affiliate and intervenor, but
that the other category would not be identified by
party, but the throughput information would be

provided. It doesn't do us any good to have throughput
for four shippers on the line and not the rest, so
would Iike for them-- and their response was | ate.

I would again like for themto give us a
conplete history of the throughput that includes the
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affiliated shippers, the shipper intervenors, and then
if it's a plug category or however it's designated, the
vol unmes for the nonaffiliated nonintervenor shippers so
we have a total throughput nunber.

JUDGE WALLIS: M. Mrshall, is that
sonmet hing that you could provide?

MR, MARSHALL: Yes. W have provided al
this. M. Brena is nistaken. W have given M. Brena
the intervenor throughput, the affiliated; that is, the
way he's described affiliated, nmeaning BP and Equil on
t hroughput, and we've given the total throughput. He's
trying to create sonme kind of code so he can go back
and construct what other shippers, which is also
confidential information, mght have provided by
speci fic shippers. W've given the totals --

MR. BRENA: That's not true that's what |'m
trying to do --

MR, MARSHALL: | haven't finished. | believe
that M. Brena is mistaken. | think that he needs to
anal yze this better in terms of the one we gave himon
the 14th and the one we gave him nost recently with the
specific information by the shippers that were required
to be provided by specific information; that is,

Equil on, Arco, and the two intervenors, Tosco and
Tesoro. Those have been given in exact fornmat to the
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1 barrel by identified shipper. The rest of the shippers
2 need to be anonymous, and the total throughput was

3 given earlier.

4 MR, BRENA: Your Honor, if | may, what he

5 appears to be doing is conbining two different sets of
6 responses, and they just don't add up. The first set
7 of responses that we just had total volunes in the

8 systemand didn't identify it at all, but it had tota
9 volunes. The first set also had destinations and the
10 1like.

11 It would be a Herculean task to nerge those
12 two docunments into a total picture. Al they have to
13 do is push a button on their conmputer to give us the
14 information we are asking for in one docunent -- that
15 would be origin and destination point and vol unes --
16 and then it would have affiliated shippers,

17 nonaffiliated intervenor shippers and then the other
18 category all in one docunent.

19 MR. MARSHALL: He has all the information,
20 Your Honor. He's just saying he wants it in a

21 different format. W' ve provided the information

22 requested.

23 MR, BRENA: | want it in a format that you
24 can reconcile. The earlier report and the |ater

25 report, they don't add up. Two plus two doesn't equa
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four in this situation. They have one type of

i nformati on before on total. They've given a different
type of information in the second report. All we've
asked for is one report, not bits and pieces, that
lists it by the categories Your Honor ordered, tota

t hroughput by origin, destination, and rate. They
haven't done that.

JUDGE WALLIS: M. Marshall, you did agree to
provi de a redacted version of that information. |
believe it does need to be a conplete, although
redacted, in ternms of the identity of shippers
docunent, and we'll ask you to do that.

MR. MARSHALL: What | would ask then is for
all the parties to send us back the first report that
we sent out so that we can take all that information
back so we don't have any issue about identifying
shi ppers that are not wishing to be identified, and
think we need to talk off line so |I can understand what
M. Brena is saying, because | believe we have all the
information, but we will try to supply information in a
format that M. Brena had requested to make it easier
for him W believe he has the information, but |
don't know if | conpletely understand what he's trying
to say here.

JUDGE WALLIS: |I'mnot sure | understand at
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this juncture exactly what he wants, except | do
understand that he wants a single docunment show ng the
affiliated shipnments, redacted i nformati on regarding
ot her shipnments, and the total information all in a
single array. |s that correct, M. Brena?

MR. BRENA: Yes, and let ne be specific.
Poi nt of origin, point of destination, rate, and then
three shipper categories - affiliated shippers,
nonaffiliated intervenors, and others.

MR. MARSHALL: | would ask M. Brena to send
me that request in an e-mail formso we are sure not to
m scommuni cate that --

MR. BRENA: | don't know how | could be any
clearer than | just was.

JUDGE WALLIS: M. Brena, please conply with
that and copy to other parties.

MR, BRENA: Okay. No. 4, nmonthly financia
statenments, and we have an awful |ot of paper and an
awful lot of e-mails going back and forth here, but |
just want to be clear, and I don't want to take up our
time here unnecessarily, but to the degree that there
has been a production of a financial record, that's
like the net inconme of their income calculation that's
been served on us in a formother than electronically,
if it's available electronically, because it's been
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very difficult to read sone of these copies they' ve
produced. They are very, very small and very hard to
read, and it's just tremendously disconcerting, but I
will have ny staff follow up with the docunents and
e-mail to all the parties. If we don't have an e-nmi
copy of it, what it is we would |ike an e-mail copy of,
if it's available, and that would resolve No. 4 if
that's acceptable to all the parties.

JUDGE WALLIS: M. Marshall, will that work
for you?

MR, MARSHALL: Ms. Omohundro has told ne just
now, because she's sitting here, that all of that has
been provided electronically already. M. Brena is
incorrect. He's raising an issue that's noot.

JUDGE WALLIS: M. Marshall, off line, wll
you and Ms. Omhundro talk to M. Brena and identify
exactly where that information has been provi ded?

MR, MARSHALL: Yes. | think M. Brena is
just speculating. He doesn't know what he has because
| don't think he's reviewed all of that yet --

JUDGE WALLIS: W understand, but there is a
| arge volune of material that has been concentrated in
a short period of tinme and recognize the chal |l enges
that inposes on all of us to deal with.

MR. BRENA: No. 5, we have asked for



00515

operating capital expenses related to the Whatcom Creek
accident. Wth regard to what's been provided, their
response provides information since July 1 since BP was
the operator. It provides no information regarding the
accounting expenses. | guess we are right back into
the former operator situation.

MR, MARSHALL: M. Brena is incorrect again.
We' ve provided the Equilon information to him and
we' ve gone back and asked Equilon to verify how it sees
t he What com Creek expenses. M. Brena has that
information. He just hasn't reviewed it.

JUDGE WALLIS: Very well. Sane instructions
regardi ng of f-1ine conmunication

MR, BRENA: No. 6, this goes to the 500
pages. We are still going through those docunents. |
think I've said everything | need to say with regard to
this big stack of documents that we finally got through
in response to ny Novenber 26th discovery, and | think
that applies to -- I"'mdone with No. 6. No. 7, causes
for deteriorating financial positions --

JUDGE WALLIS: M. Marshall, does your
response to that constitute the conpany's response?

MR, MARSHALL: Yeah. | think the testinony,
the exhibit, the responses to the data requests, all of
the material that has been produced is responsive to
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the financial situation.

MR. BRENA: We will accept that and nove
forward. 8, mnutes of the board neeting and
attachments --

MR, MARSHALL: | do want to say we have
referred the parties to sone of the data that we
produced in the general filing, including BCB-21.

JUDGE WALLI'S: W understand that.

MR. BRENA: No. 8, minutes of the board
meeting, including attachnments, this is just a
situation where | don't know if they've responded
because | haven't had an opportunity to go through this
| ast-m nute huge stack of information we got yesterday.
If we go through it and do not feel it's responsive, |
will renew the objection.

JUDGE WALLIS: Earlier, | asked M. Marshall
to use the tel ephone to call you, and |I'm going to ask
you to use the tel ephone to call M. Marshall in
situati ons where you are wondering whether you have the
informati on and deal with that off line to the extent
you can, M. Marshall. WIIl you be willing to, in
conjunction with Ms. Omhundro and other staff, to
pi npoi nt the docunents if M. Brena nakes that kind of
call?

MR, MARSHALL: Absolutely. W have yet to
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receive a call fromM. Brena on any of this. That
woul d be the preferred way we would |like to handl e any
ki nd of questions about discovery. That way, it

woul dn't take up Your Honor's tinme or the tine of the
ot her parties.

MR. BRENA: We would be happy to do that as
well. In our brief review of the documents -- for
exanpl e, the finance comm ttee docunents don't appear
to be there that |1've asked for three or four tines,
but I will be happy to pick up the phone and follow it
up with an e-mail.

JUDGE WALLIS: Thank you very nuch.

MR. MARSHALL: There are some comrents nade
by staff on finance comittee docunents that we just
recei ved here yesterday, and we are going through to
doubl e check those references to find out if there is
sonme other materials that are not in the 500 pages or
so.

JUDGE WALLIS: Thank ou.

MR. BRENA: |'m sorry, Your Honor
M. Marshall just cut out. Did he indicate he got
additional material yesterday fromthe finance
conmittee?

MR, MARSHALL: No. W got an additional data
request fromstaff yesterday pinpointing some finance



00518

conmittee questions and data, and we are going through
that and will respond to that. That was ny statement.

JUDGE WALLIS: Very well

MR, BRENA: Capital inprovenment done to
conply with safety standards, | think where we are at
with this is they have referred us to the BCB-21 as a
response. What we are trying to get to and what |'ve
explained as clear as | could is they've indicated they
need to make the capital inprovenents in the 2002
budget as a result of those safety inprovenents. So
|"ve asked themto identify which of the inprovenents
in their 2002 budget are as a result of the corrective
action order and which are the result of sone other
safety standard and to identify that standard, so
that's all |'ve asked for

Al that |'ve ever gotten is just a |list that
describes what it is they are doing but doesn't nesh
that -- it doesn't identify whether if they need to
change contai nment dikes in particular. It doesn't say
whet her that's in their 2002 budget as a result of the
corrective action order, as a result of some other
i ndustry safety standards that been changed, or a
result of neither. That's inportant for us to have in
this case because their enphasis on the 2002 budget
being for safety purposes, so we are just asking them
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to identify --

JUDGE WALLIS: M. Brena, we do, because of
t he past context in your notion, have an idea of sone
of the underlying information. You need not repeat
that. We are running out of tine, and |I'm asking
M. Marshall for his response.

MR, MARSHALL: M. Brena is again incorrect.
On the containment issue in the BCB-21 referred to the
Department of Ecol ogy order in conpliance on what the
cont ai nnent provisions are. You will find on BCB-21 an
identification to defend that anybody can do what these
are. Sonetinmes these are in response to a specific
order. Sonetinmes they are not.

We al so provided a context of that in a
further nore full answer about the different orders
fromdifferent agencies that are out there, the
different safety standards that have been inpl enented
both broadly by OPS and by the state rules. W' ve done
all we can with this BCB-21, which is, of course, the
list of the 2002 capital expenditures. | think if
M. Brena has a specific question about a specific item
that he can call ne and ask me about that, but | think
usi ng just the contai nment exanple, we certainly have
provi ded the comment as to why we are doing that.

MR, BRENA: W th regard to the specific
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exanpl e that | used containnment, in fact, he is correct
that BCB-21 does indicate it's pursuant to the
Departnment of Ecology order. That's the only

i ndication on the entire BCB-21. There isn't any

i ndi cation on that docunent that indicates what's done
pursuant to the corrective action order. There isn't
any indication of any other safety standards for which
any of those capital inprovenents are done.

I"meither asking one of two things. Either
identify why a particular capital inprovenent is being
done and link it to the corrective action order, safety
standard, or nothing, or we are entitled to assune if
it's not described on BCB-21 that it's not done
pursuant to any particular safety standard or order.

If he wants to live and die by the
descriptions that he has there to the degree that he
has described on that list, those actions undertaken
pursuant to the corrective action and identified on
that list, those safety standards, I'mwlling to
accept that and nove on, but when | get to hearing, |
see the only thing there is the containment, that's the
only safety standard they've identified pursuant to an
order, | don't want to be contradicted at hearing.

JUDGE WALLIS: M. Marshall?

MR, MARSHALL: I'll go back through and
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1 recheck on that, but | think M. Brena has maybe junped
2 the gun on this. 1'Il go and nake anot her check on

3 this and make sure we have sonepl ace a docunment that

4 indicates -- again, | think the containment exanple is
5 a perfect exanple, and we had shown that this was done
6 pursuant to the specific Departnent of Ecol ogy order

7 JUDGE WALLIS: Please either provide the

8 information that's requested or point M. Brena to a

9 place in your responses that does provide that

10 information.

11 MR. BRENA: If | could ask that that be done
12 as soon as possible. Tinme grows short, and if | could
13 also ask that | be allowed to rely on hearing on

14 whatever it is he provides that that's the end of this,
15 because | don't want to hear they conply and then they
16 are going to change it around and not be able to rely
17 on even what they are going to change it around to.

18 JUDGE WALLIS: M. Marshall, will that work
19 for you?

20 MR, MARSHALL: Yes, Your Honor

21 JUDGE WALLIS: Are we ready to nove to

22 schedul i ng?

23 MR. BRENA: W are, Your Honor

24 JUDGE WALLIS: M. Brena, what is your

25 projected filing date for your client's direct
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testinony?

MR. BRENA: | believe M. Finklea -- we are
sharing experts, and he was going to advance the
initial argunent and | was going to supplenent it.

MR. FI NKLEA: Your Honor, the intervenors
woul d request the 10th of January as the date to file
our testinony in the interimcase and that the hearing
commence on January 22nd. The 10th of January will
give us 10 working days fromtoday to prepare our
testimony on the interimrate increase, and it's becone
clear fromthe conversation this norning our experts
still don't have all the material. Wth the holidays,
we are -- even with the 10th of January, we will only
have 10 worki ng days to prepare our testinony.

JUDGE WALLIS: M. Marshall?

MR. MARSHALL: | think it's clear that al
the parties have had the vast mgjority of what they
need a long time ago. W have been tal king about a few
additional materials. | believe that intervenors
al ready had their testinony prepared. | think they had
their testinony prepared three weeks ago, and all they
are doing is just adding to that testimony. | think if
you could check their hard drive, their testinony would
al ready be largely conpl eted.

JUDGE WALLIS: M. Marshall, | really would
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like us to avoid speculation here and |ike us to focus
on matters that are nore relevant. |If the filing is
January 10th, that puts the hearing into a tinme frame
that | believe as of the present the Conm ssion does
not have roomin the schedul e.

MR, MARSHALL: M comments were that
believe the parties are ready to go. | think filing by
i ntervenors on the 28th is doable wi thout any harm
Consi dering the nature and scope of an interim case,

t hey have had far nore than | think anybody, certainly
anybody at O ynpic anticipated would be required for an
i nterim case.

JUDGE WALLIS: ™. Marshall, how | ong does
the conpany want to prepare and file rebuttal ?

MR. MARSHALL: The schedul e that Your Honor
has set is that they file on the 28th and we have to
file on the 3rd of January. That doesn't give us any
time to do any discovery on their case. W are willing
to do that because we think that we can do that, and we
woul d I'ike to have that done and present it to the
Commi ssi on

That's our problem |[|If we don't have a
chance to do any di scovery on these folks w thout their
file case, we will be faced with a hearing where we

haven't any opportunity to explore or probe what their
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Wi t nesses are sayi ng what soever.

JUDGE WALLIS: The staff and intervenor
testinony is to be filed on January 3rd. The Conpany
rebuttal is to be filed on January 9th. W will have a
prehearing conference on the afternoon of January 9th
for adm nistrative matters. Parties' prehearing
menor anda are due in the Conmm ssion's offices by noon
on January 11th.

MR. BRENA:  Your Honor, | had asked to be
heard on this. Ed Finklea would be advancing the --

JUDGE WALLIS: |I'msorry, we have no tine.
We have anot her conference beginning with nultiple
parties in about five mnutes. | apologize for
limting the argunent. M. Finklea has presented as
| ead counsel a strong and cogent statenent. |In |ight

of all of the information avail able, we believe that
this is an aggressive but doable schedule. W are
constrained by the Comm ssion's schedule, by Comm ssion
availability, by the staff availability. This is only
an interim It is not a full rate case. Parties wl
have the opportunity to engage in cross-exan nation of
the presentations, and unless there is --

MR, BRENA: Your Honor, | was just going to
point out just a sinple thing. |If January 3rd is the
day it's due, then we would have to conplete our
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testi mony probably on the 31st. W aren't going to get

to discovery -- we don't even know if it's fully
responsive -- until probably the day after Christmas on
t he 26t h.

New Years Day is the first. W are here and
we have to file it in Washington, and that woul d have
to be to the printer on the day after New Years, and it
woul d have to be conpleted on the 31st. That gives us
to draft our testinony -- and we do not have our
testimony drafted. That gives us effectively one
working day to review all of the discovery and two
wor ki ng days to draft our testinony.

JUDGE WALLIS: Does staff wish to be heard?

MR, TROTTER: Just in light of M. Brena's
comments, | would just say perhaps staff intervenor
di stribution on the 4th, rebuttal on the 10th,
prehearing on the 10th or 11th. | don't think you set
a hearing date, and maybe that would help as well, for
t he evidentiary hearing.

JUDGE WALLIS: We have nmade adjustnents in
schedul e and are able to set the hearing for the 14th
and 15th of January. |It's possible the 16th may be
avail abl e as wel|.

MR, TROTTER. So ny npbdest suggestion m ght
fit with that.
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MR. BRENA: Make | ask for the 7th so we have
that weekend at |east, and then their intervenor case
woul d be due later that week, and that would not
interfere with the proposed hearing dates.

MR. MARSHALL: That cuts off our time to do
any discovery. |If M. Brena faxes his experts today
the materials, they have it today; they have it this
weekend. His statenent they won't have it until the
26t h beconmes moot. He could have faxed it to them
yesterday. | don't think any of the material they have
is going to make a bit of difference to these experts.
They are not going to rely on any of it --

MR, BRENA: -- Your Honor, 500 pages today
for discovery we served on the Novenber 26th. | don't
want to hear about a faster way to get stuff to our
experts.

JUDGE WALLIS: M. Brena, we will adjust the
filing date to January 4th for your direct and the 10th
at noon for the conpany rebuttal, briefs by noon on the
11th, prehearing nenoranda. The hearing will begin at
9:30 on the 14th, and we will make tine for ora
argunent following the hearing on the 16th, and it is
possible that if necessary, part of the day on the 16th
may be devoted to concluding the hearing.

MR, TROTTER: Your Honor, did you want to set
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a prehearing conference that week of the 7th?

JUDGE WALLIS: Yes. Prehearing conference at
1:30 on the 10th, and we will provide witten
notification of these dates to the parties.

MR, BRENA: May we be allowed to fax service
of our case on the 4th with hard copy to foll ow?

JUDGE WALLIS: M. Brena, that will depend
upon the vol une of your case.

MR. MARSHALL: Your Honor, perhaps off I|ine
M. Brena and | could work it out so that we could use
my office.

JUDGE WALLIS: M. Brena, would that resolve
your issue?

MR, BRENA: | hope so

JUDGE WALLIS: If it does not, please get
back us with us during that week earlier that week, and
we will do our best to nake the physical accomopdati ons
that are required. |Is there anything further this
norni ng? It appears there is not. Thank you all very
much.

(Prehearing concluded at 9:30 a.m)






