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JUDGE MOSS: Let's be on the record. Good
afternoon, everyone. M nane is Dennis Miss, |'m an
Admi nistrative Law Judge for the Washington Utilities
and Transportation Commi ssion, and I'msitting here
today in lieu of Judge Wallis, who | understand has
previ ously conducted a pre-hearing in this case. |'m
here today to assist the Conm ssioners, who are al so
sitting, as we take up the protest by the IBU
concerning the Application Nunber B-079276, by Kitsap
Ferry Company, L.L.C., doing business as Kitsap Ferry
Conpany.

And the matter's current posture is that the
Commi ssi on has issued a tenporary commercial ferry
certificate of public convenience and necessity, and
the IBU is protesting that act.

So the first order of business will be to
t ake appearances, we may -- | think we should
probably have sonme brief opening statenents, and then
we'll see where we proceed fromthere. So let's take
appearances. Wiy don't we start with the Applicant.

MR. CRANE: Thank you, Your Honor. Matthew
Crane, representing Kitsap Ferry Conpany.

JUDGE MOSS: And the Protestant?

MR ITGITZIN: Dmitri Iglitzin.

JUDGE MOSS: W Il you spell your |ast nane,
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pl ease?

MR ITGQITZIN: Yeah, it's I-g-l-i-t-z-i-n.

JUDGE MOSS: Okay.

MR IGITZIN. And Dmtri is Dmi-t-r-i,
with the firmof Schwerin Canpbell Barnard
representing the Protestant, |nlandboatnen's Union of
the Pacific.

JUDCGE MOSS: And for Staff?

M5. WATSON: Lisa Watson, Assistant Attorney
General, here on behal f of Conmission Staff.

JUDGE MOSS: Thank you. And the brief forms
wi |l do, because we have a previous transcript in
thi s proceedi ng.

Al right. So given the posture of the
case, M. Iglitzin, it seens appropriate that you
woul d go first to present your case concerning or
chal l enging, | should say, the Commi ssion's grant of
a tenporary certificate. So do you have a brief
openi ng, or tell me how you plan to proceed?

MR ITGAITZIN. Well, | guess | do have a
bri ef openi ng, although what was not clear to ne from
t he pre-hearing conference was whet her each of the
parties was going to give a brief opening and then
woul d be putting on ny case, or whether | would give

a brief opening and then inmediately put on my case?



0058

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE MOSS: Any preference fromthe Bench?

CHAl RAOMAN SHOWALTER: Let's have them each
give a statemnent.

JUDGE MOSS: Yeah, | think that would be
best. That way, we'll have the thing framed up.
Let's have a brief opening fromboth sides, then
we' || proceed.

MR. I GITZIN: Thank you. Again, Dmtr
Iglitzin, fromthe Inlandboatnen's Union of the
Paci fic.

Under the statutory and regul atory
provi sions pertinent to this matter, the Comni ssion
was to, in deciding whether or not to issue the
tenporary certificate, it's governed, as | understand
it, by WAC 480-51-060, which says two things: First,
that the Conmi ssion shall only issue a tenporary
certificate upon finding that the issuance is due to
an urgent and i medi ate need, and then, second, that
in determ ning whether to grant the requested
tenporary certificate, the Comm ssion will consider
evi dence of the follow ng factors.

And there are three factors that the
Commi ssion was to consider evidence of. A an
i medi ate and urgent need for the requested service,

B, any avail abl e service capabl e of neeting the need,
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and C, the fitness of the Applicant. [|'msorry, and
the fourth factor, sort of a catch-all, any other
circunstance indicating that a grant of tenporary
authority is consistent with the public interest.

It's the position of the IBU that, as an
initial matter, the tenporary certificate should not
have been issued because there is no urgent and
i mredi ate need for the proposed passenger-only
service from Brenerton to Seattle.

It is the position of the IBU, second, that
even if, for some reason, an urgent and i mmedi ate
need sufficient to nmeet that threshold was found to
exi st, that an overall consideration of the need, the
avail abl e service, the fitness of the applicant, and
taking all other factors into account |leads to the
conclusion that the tenporary certificate should not
have been i ssued.

As | understand it, as the |IBU understands
it, we're in kind of a funny situation where, because
the IBUis the protestant, we are asking the
Conmmi ssion to undo a decision that's already been
done. And to that extent, one would think that we
have the burden of proof. But |I think that, as to
the ultimte issue of whether a tenporary certificate

shoul d continue to exist, we think it's the
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applicant's burden.

A tenporary certificate is the exception to
the rule, and normally there's a very el aborate
procedure, not particularly difficult for an
applicant to pursue, as Aqua Express is pursuing
ri ght now before this Comm ssion, but there is -- the
| BU sees it as an exceptional procedure if an
applicant can show unusual circunstances which
justify sidestepping the normal regul atory procedure.
And so it's the IBU s position that it's really the
applicant's burden to show that those exceptiona
ci rcunst ances, which would justify deviating fromthe
normal procedures, would exist.

JUDGE MOSS: Let ne interrupt. Are you
suggesting that the standards for a tenporary
certificate are higher than those for a permanent
certificate?

MR ITGITZIN. Well, it seens to ne, reading
the regulation, | don't have any particul ar expertise
inreading it, but that they are both hi gher and
lower. They are lower in ternms of the showi ng of the
fitness of the applicant criteria, because for a
permanent certificate, the applicant would have to
show a pro-forma financial statenment showing that it

can function for a year. To that extent, it seens to
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me that the burden of fitness is |ower for the
enmergency or tenporary certificate.

But as to the showing of need, | think the
burden is clearly higher. | think that's
conceptual ly how you get to an energency or tenporary
certificate, is the applicant has to cone in and say
this isn't sinply in the public's interest; there's
an urgent and i nmedi ate need requiring the
certificate to be granted now, not to go through the
normal procedure. So that, for exanple, in the Aqua
Express matter, if Aqua Express can show that, on
bal ance, it's in the public interest to have
passenger-only ferry service fromKingston to Seattle
after a full hearing, the Comm ssion would be within
its rights and its discretion to say, Ckay, that's
okay. It's been fully briefed and di scussed.

But when Kitsap Ferry conmes and says we want
to bypass all of those procedures and get an
emergency certificate, a tenporary certificate, yes,
it seems to ne that where it says the Conmi ssion
shall only issue a tenporary certificate upon finding
that the issuance is due to an urgent -- where the
regul ati on says that the tenmporary certificate shal
only be issued upon finding that the issuance is due

to an urgent and inmedi ate need, there is no
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correspondi ng requirenment or threshold that has to be

met in applying for a permanent certificate, so it's

JUDGE MOSS: You used a turn of phrase,
where the applicant has chosen to bypass, but in this
case the applicant has, in fact, filed for pernmanent
authority, has it not?

MR IGITZIN. Yes, yes, it has.

JUDGE MOSS: So they're not bypassing
anything; they're using a supplenmental or alternative
procedure for a tenporary certificate.

MR. IGLITZIN: Correct. | think that's --
it's only bypassing to the extent that the |ega
authority that they have now to run this ferry was
not obtai ned through the full hearing and eval uative
process.

JUDGE MOSS: And that's not required for a
tenporary certificate?

MR. I GITZIN: Correct.

JUDGE MOSS: Right. Okay.

MR, IGITZIN. So given that the IBU feels
that the essential burden is on the applicant to show
that it is appropriate to be granted an energency or
tenporary certificate, we will be putting on a fairly

limted case this afternoon indicating that evidence
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that we're aware of that nmakes us doubt the existence
of those criteria that would nake the tenporary
certificate appropriate. Thank you.

CHAI RMOVAN SHOWALTER: Before you gi ve your
prelimnary statenent, | just have a question about
the timng of -- the WAC says interested persons may
file protests with the Comm ssion within 20 days
after service of the notice, that's the Conmmi ssion's
notice of the temporary certificate. And if someone
could point me to the date that the Comm ssion issued
the notice and the date the protest was filed.
believe the protest was filed on May 21st.

JUDGE MOSS: Ms. WAtson, do your witnesses
have a record of the date on which the Commi ssion
i ssued the tenporary certificate?

CHAl RWOVAN SHOWALTER: It woul d be the
notice -- the date the notice was -- the notice --

JUDGE MOSS: Notice of the tenporary
certificate.

CHAI RMOVAN SHOMALTER: Oh, yes, the notice
of the certificate granted; that's correct.

M5. WATSON: Yes, we do have that date. It
was May 17th of 2004.

CHAl RWOVAN SHOMALTER: Okay. Thank you. Go

ahead.



0064

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

JUDGE MOSS: Okay. Let's go ahead and have
your opening, M. Crane. And Ms. Watson, don't |et
me forget about Staff.

MR. CRANE: Thank you, Your Honor

CHAl R\OMAN SHOWALTER: It needs to be up

MR, CRANE: |s that better? Okay.
Commi ssi oners, Judge Moss, thank you for scheduling
this on very short notice. This is very inportant to
my client, Kitsap Ferry Service, who is trying to
start a passenger-only ferry service between
Bremerton and Seattle, and would like to do so at the
earliest possible tine.

The argunments this norning that |'ve heard
fromthe I nlandboatnmen's Union, the IBU, | think
unfortunately has the standards wong. The argunent
it has made that there has to be this overwhel mng, |
think, by inplication, urgent and necessary show ng
that the service has to start and the argunent's
going to be made and was nade in the pre-hearing
conference that, well, because service hasn't been
started in nine nonths, how can you possibly say
there's an urgent and i medi ate need.

I think that has the standards wong for a
couple of reasons. One, if we | ook back in anal ogous

proceedings, | don't believe there's a tenporary
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certificate for ferry service decision by the

Commi ssion that |'maware of, certainly, but in a
different context, and I'Il cite to you authority,
and |'m prepared to provide a case, if the Conm ssion
would like it, in the matter of the application of
provi si ons of WAC 480-12-033, which was not for ferry
service, certainly, but is anal ogous in a couple of
respects because it involves the sanme factors as the
authorities as the regulation in this case. That
there be i medi ate and urgent need for the service,
that any avail abl e service capable of neeting the
need exists or not, and then, third, whether any

ot her circunstances indicating the grant of tenporary
authority's consistent with public interest.

CHAl RMOVAN SHOWALTER: What subj ect does
t hat WAC have to do with?

MR. CRANE: That has to do with a notor
carrier, Madam Chai rworman. And certainly we don't
say it's binding, by any nmeans, but we think it's
anal ogous. The reason it's anal ogous is because the
Conmmi ssi on established the weight that it would give
to factors in this sort of context.

And I'Il quote fromthe Commi ssion rule on
i ssuance of tenporary pernmts in that context. It

says, Therefore, in considering the factors listed
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1 above, so that's one, two, three, as | nentioned.

2 CHAl RWOVAN SHOWALTER:  You need to sl ow down
3 if you are reading, for the court reporter

4 MR. CRANE: Beg your pardon. Thank you,

5 Madam Chai rwoman. We will give relatively higher

6 wei ght to subparagraph two than subparagraph one.

7 Subparagraph two i s any avail abl e service capabl e of
8 neeting the need. Subparagraph one is any inmediate
9 and urgent need for requested service. And it goes
10 on to say, And we will give higher weight still to
11 the factors defined above as falling wthin paragraph
12 three. Paragraph three is any other circunstances
13 i ndicating that a grant of temporary authority is

14 consistent with the public interest.

15 The reason | highlight this to the

16 Commission is | think that it's very inportant, for
17 purposes of valuation of the protest, is does the

18 protestant have the standard backwards. |n other

19 words, that somehow there has to be a proven

20 i medi ate and urgent need at the tine the

21 application's made in order to warrant the issuance
22 of a tenporary certificate. And | think that

23 actual ly reverses the order.

24 The order should be is issuance of the

25 certificate consistent with the public interest,
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nunmber one. That's the hi ghest standard or question
Nunber two is whether the service is being provided
by any other provider currently. And then, nunber
three, the urgent and i mmedi ate need.

In the tenporary context, certainly there
has to be a showi ng of urgent and i medi ate need.
There's no question about that. But it doesn't have
to be shown to this overwhelnming level in order to be
allowed to start, because when there is an
established public interest surrounding the service
itself, that itself denobnstrates the urgent and
i medi at e need.

And t he background fromthis application
will be testified by Geg Dronkert, who is the
managi ng nenber of Kitsap Ferry, L.L.C. He wll
testify on how he cane to propose this service, how
he came to propose it in conjunction with Kitsap
Transit, which is the governing authority in the
Kitsap Peninsula for purposes of the passenger-only
ferry service

And we'll also put on testinony from M.

Di ck Hayes, who is executive director of Kitsap
Transit, who will provide the Conm ssion trenendous
background and support for the public interest

factors relevant to this application.
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1 And in addition, the Conmi ssion will see

2 that, in the application itself, there is this very
3 br oad- based public interest shown through the

4 application. W have letters fromlegislators, we

5 have letters fromthe Kitsap Board of Comm ssioners,
6 letters fromriders, letters fromprivate sector

7 conpanies, fairly broad-based requests that this

8 service is needed now that Washington State Ferries
9 does not have the funding in order to carry it out.
10 It has to be provided by soneone.

11 And in total, then, | think the overwhel m ng
12 evidence in the application itself denonstrates the
13 br oad- based and very deep public interest associated
14 with this proposed service, and that, secondly, with
15 respect to service being provided, this is not being
16 sonmething in conpetition with Washi ngton State

17 Ferries. Kitsap Ferry is not trying to run paralle
18 services, in other words, trying to beat themto the
19 dock on a given run. |It's in the periods of tine in
20 which the ferry systemdoesn't run in which
21 i ndi vi dual s have particularly shown an inportant need
22 to use for purposes of getting to their jobs on tine,
23 to reduce their commute tine, to get out of their
24 autonobiles. And so there will be evidence, as well

25 that it's fairly clear, | think, that there will be a
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showi ng that there's no other alternative service
currently avail abl e.

And the urgent, imredi ate need kind of falls
fromthose two factors, that through all the
evi dence, the testinony, the docunents presented to
the Commission, it will be shown that the urgency and
i medi ate need has been set by public policy by the
state legislature that wants the ferry service to be
provi ded by the private sector, not Washington State
Ferries. There's no funding for the state ferries to
provide this. It wants to have the service provided
through a Public Transit Benefit Association, that
woul d be Kitsap Transit in this case, in conjunction
with the private sector

And so | think, at the end of the day, what
Kitsap Ferry is going to showis that all elenents
were easily nmet in the application and that the I1BU s
protest is without nerit. Therefore, we ask the
Conmi ssion, at the end of the hearing, to uphold the
certificate that was issued earlier. Thank you.

JUDGE MOSS: Thank you. Let's hear from Ms.
WAt son concerning Staff's view of the case.

MS. WATSON: Good afternoon. The question
here i s whether the Commr ssion properly granted the

tenmporary comrercial ferry certificate to Kitsap
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Ferry. Staff intends to show that the grant was
properly done and, at the end of the day, we wll
request that the Conmi ssion affirmits decision

From Staff, you'll be hearing from Ms.
Bonnie Allen and M. Gene Eckhardt. M. Allen
conducted the investigation regardi ng whether the
application met the requirenents set forth in the
statutes and the rules, and M. Eckhardt presented
t hat recommendation to the Conm ssioners.

In preparing her recomendation, Ms. Allen
relied on the information that she had before her
whi ch included things that were subnitted fromthe
applicant, and she did speak with the applicant, as
wel |

The focus of her investigation was whet her
Kitsap Ferry had itenms in place that were necessary
to initiate service. The focus wasn't whether Kitsap
Ferry coul d sustain service for an extended anmount of
time. That's sinply not the threshold for a
tenmporary certificate. She |ooked at whether Kitsap
Ferry had noney avail abl e, whether they had a vessel
whet her they had the proper insurance, whether they
had a Coast Guard certification on the vessel
whet her Kitsap Ferry had access to dock space.

She al so | ooked at M. Dronkert's
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1 experience, which includes providing passenger-only
2 ferry, ferry service to the Navy between Brenerton
3 and Seattle. Hi s experience also includes providing
4 passenger and vehicle ferry service between

5 Stei | acoom and Ketron and Anderson Islands. His

6 experience includes providing conmercial ferry

7 service to the San Juan Islands and al so operating
8 smal | passenger cruise ships in Washington, British
9 Col unmbi a, and Al aska.

10 Ms. Allen al so considered whether the

11 10-mile rule in RCW47.60.120 applied to this case,
12 and because this was a passenger-only ferry, that
13 statute does not apply. Gven that, from Staff's
14 perspective, the effect on the Washington State Ferry
15 System wasn't an issue.

16 Staff has since received a letter from

17 Washi ngton State Ferries stating that they don't

18 object to Kitsap Ferry's application

19 JUDGE MOSS: Was that the permanent

20 application or the tenporary?

21 MS. WATSON: That's the tenporary

22 application. In conducting her investigation, Ms.
23 Al l en | ooked at whether the proposed route in this
24 case is subject to an existing certificate or an

25 application for another certificate. She also
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revi ewed Conmi ssion records to determ ne whether the
applicant had a history of conpliance issues before
t he Conmi ssi on.

Once she conpl eted her investigation, she
presented her recommendation to M. Eckhardt, and her
recommendation was to grant Kitsap Ferry's tenporary
certificate. She prepared a nmenorandum and M.
Eckhardt reviewed that neno and subsequently -- well
he reviewed the nmeno and the application and
subsequently concurred with Ms. Allen's
recomendat i on.

M. Eckhardt briefed Conmi ssioners Henstad
and Gshie on the application and Staff's
recomendation. The requirenents that were set forth
in the rules and the statutes were discussed during
that briefing. |In particular, the urgent and
i mredi ate need requirenment was di scussed and how it
applies in this case. They also discussed the tine
frame that Kitsap Ferry is proposing in which to
initiate service and the reasonabl eness of that tinme
frame. The standards and the process through which a
tenporary certificate is granted were al so di scussed.

CHAl RWOMVAN SHOWALTER: Ms. Watson, it's
unclear to ne, fromyour account, it seens to ne that

you're viewi ng the case as whether there was
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sufficient evidence to have granted the tenporary
application. The application was granted. There's a
protest to it. And the WAC requires that grounds be
stated. The grounds stated are what -- challenging
in particular whether there's an urgent and i medi ate
need and whether it's otherw se consistent with the
public interest.

It doesn't seemto ne this is in the nature
of an appeal. That is, did we -- did the Comm ssion
have in front of it sufficient evidence to grant the
petition so much as this is a protest to the
tenmporary certificate, in which case it's not what
process was had; it's whether there is, in fact, an
urgent need. Now, | could be wong on that, since we
haven't had one of these before, but what is
rel evant, what Staff did and how they briefed the
Conmi ssion, or whether there, in fact, is an urgent
need, and there's various docunents that go to that
in the application itself.

My main concern is | don't want to get very
far flung if the nature of the protest is whether
there is urgent need.

M5. WATSON: And | don't intend to be far
flung, either. | think you're partially right. The

process itself isn't terribly inportant. How the
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1 Conmi ssion received the information, that's not

2 what's inportant, and | don't nean to focus on that.
3 What's inportant is what was before the Conmi ssion
4 when they decided to grant the certificate, and | do
5 thi nk that whether that grant was appropriate is the
6 ultimte issue in this case. And in order to

7 deternine that, we need to ook to see what the

8 Commi ssion had before it.

9 And it's nmy understandi ng, based on the

10 pre-hearing conference, is that not only are we

11 | ooking at the i medi ate and urgent need, although
12 that's what Staff had argued, we're also | ooking at a
13 coupl e other issues, including the fitness of the

14 applicant and --

15 CHAl R\OMAN SHOWALTER: Wl | --

16 JUDGE MOSS: That would be the genera

17 fitness of the applicant, as specified for tenporary
18 certificates?

19 M5. WATSON: Correct.

20 JUDGE MOSS: And you woul d see that as

21 sonmething different fromthe financial fitness that's
22 specified for a pernmanent?

23 M5. WATSON: That's correct.

24 JUDGE MOSS: Which standard do you see as

25 being stricter, nore strict?
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MS. WATSON: The Staff views the financia
fitness as being nore strict, because if you | ook at
the statutes addressing the permanent certificates,
it requires pro-forma financial statenments and a
nunmber of other itens. It's nore of an in-depth | ook
at whether the conpany can sustain operations versus
whet her they can initiate service.

JUDGE MOSS: But general fitness would
i mplicate such factual concerns as you di scussed, do
they have a Coast Guard certificate, do they have
i nsurance, that sort of thing?

MS. WATSON: Right.

JUDGE MOSS: Okay.

CHAIl RWOMAN SHOWALTER:  And |'m having a hard
time squaring that with the protest docunent itself,
which -- and |'m | ooking at page six, nunber five,
the protestor intends to raise the follow ng issues
in this proceeding: One, whether an urgent and
i medi ate need exists, et cetera, and two, whether
the certificate is otherw se consistent with the
public interest.

So M. Iglitzin, since | do believe, at a
m ni mum you have the burden of going forward with
your protest, doesn't the scoping of this proceeding

at | east begin with what you intend to raise as a
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basis for your protest?

MR ITGITZIN: Yes, | think that one thing
that is clear, without nmy digging out my copy of the
protest, is the initial question about whether the
urgent and i medi ate need is denonstrated. That's
raised. | think that the scope of the protest by
tal ki ng about consistent with the public interest, |
t hi nk when we're tal ki ng about Subsections 3(a)(b)(c)
and (d) of WAC 480-51-060, those all are part of the
public interest.

So there's an i medi ate and urgent need sort
of a threshold on its own, and then it's one of
several enunmerated factors, and | think that the
exi stence of avail able service and the fitness of the
applicant both are clearly factors which relate to
the question of the public interest. So I think that
that is enconpassed within the protest. W did nmake
it clear at the pre-hearing conference. And again,
we did not see a need to fornmally anend the protest.
If a formal anmendnent was necessary, we would bring a
notion to do that if the Conmission felt that that
was inmportant to do and see if there was an objection
to that.

But fromthe point of view of the IBU, al

of the three factors set forth under WAC
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480-51-060(3)(a)(b) and (c) are part of the overal
public interest criteria set forth -- or factors,
which is identified in the protest.

CHAI RMNOVAN SHOWALTER:  Okay.

MR I GLITZIN. However inartfully.

MR. CRANE: Madam Chai rworman, could | answer
further your question to Ms. Watson on the | ega
basis for the challenge and what the standards are
appl i cabl e t oday?

CHAl RWOVAN SHOWALTER:  Yes.

MR, CRANE: Thank you. What 1'd like to
cite to the Comrission is, again, in the anal ogous
situation of a contract carrier in which -- it's
cal l ed Application P-76229 of Pure G ow Conpany,
1992, before this Commission. 1'Il quote to you the
following standard. This is in the context of a
challenge to tenporary authority. Quote, The
Conmi ssion will rely on the initial evidence and
Staff investigation unless they are obviously in
error or unless the protest denobnstrates a flaw in
the applicant's presentation, which renders all or
part of the presentation inproper or is so convincing
or so conplete in its refutation of the shipper
support that the Comm ssion nmust conclude that the

protestant has the ability to supply all of the
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supporting shippers' needs or that the grant of
tenmporary authority is not consistent with the public
i nterest.

Granted, sone of that doesn't apply here
because this is not a conpetitor that's protesting;
this is an outside party. But what | think M.

Wat son was focusing on is correct, fromny review of
this case, an anal ogous situation, which is the

Conmi ssion relies on the initial investigation and
Staff investigation, unless there's obvious error in
the application or the protest denobnstrates a flaw in
the presentation or sone overwhel m ng evi dence, the
tenporary certificate should be upheld. | think
that's what Ms. WAtson was pointing to, and correct
me if I'mwong.

M5. WATSON: Well, | didn't have that
particular case in nmind, but I think it is anal ogous
to a certain degree.

CHAI RMOVAN SHOWALTER:  Okay.

MR. CRANE: Also, one other issue | want to
raise, and I don't know if, Judge Moss, if you have
notes from Judge Wallis' pre-hearing conference, but
my under st andi ng, what was resolved at the
pre-hearing conference was the scope of the protest.

There was a challenge to the protest of the
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IBU, and the protest -- the challenge was rejected,
but it was also clarified, and that is the protest
woul d be the sane scope of the protest that was in
the Aqua Express matter, and that is in the |ast page
of the Conmmi ssion's order dated June 7th, 2004. It
states that the Inlandboatnmen's Union of the Pacific
may participate as a protestant in this proceeding to
address only the issues of the inpact of the proposed
service on the State Ferry System the need for the
proposed service, and the applicant's financia
fitness.

And | would hope that the issues are linmted
to those, and | think it would nmake it a nore

expedi ted hearing today if it was adhered to.

CHAl RAOMAN SHOWALTER:  Well, | think it
woul d be at |east that narrow. | don't -- and M.
Iglitzin, correct me if I"'mwong. | don't believe,
in this proceeding today, that inpact on the -- on

public agencies is at issue in a tenporary
proceedi ng.

MR, IGITZIN:. In the pre-hearing
conference, ny recollection is the sanme as counse
for Kitsap Ferry Conpany, in that Judge Wallis did
i ndicate that the scope, over the objection of the

applicant, that the scope of the objection and of
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evi dence related to the objection would be
coextensive with the Cormission's ruling in the Aqua
Express matter.

To the extent that the inpact on Washi ngton
State Ferries is a circunmstance indicating that a
grant of tenporary authority is or is not consistent
with the public interest, it's the IBU s position
that that is appropriately raised at this hearing and
consi dered by the Conm ssion.

| don't see how, inconsistent with WAC
480- 05- 160, one can -- | suppose one could decide
that there was no evidentiary -- Judge Wallis could
have rul ed on whatever grounds that it was not going
to be considered, but there was no such ruling.

Certainly, the IBU s position is that the
scope of this hearing is coextensive with that set
forth in the Aqua Express matter, and that would
i ncl ude inpact on Washington State Ferries.

CHAl R\OMAN SHOWALTER: We're sonewhat
handi capped. Judge Wallis did plan to be here, and
so | don't think we want to try to -- we were not at
t he pre-hearing conference, and so if that is the
under st andi ng of the parties here, we would allow it.
Again, it is your burden to go forward, and you're

going forward on what is in the application and our
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grant of the tenporary application.

MR ITGITZIN:  Well, that's what | would
like to address, because that issue was specifically
rai sed before Judge Wallis, and the argunent was nmade
to Judge Wallis that the standard of review is
essentially did the Comm ssion err based on the
evidence in front of it in deciding to grant the
tenporary certificate

And Judge Wallis, to ny understanding, and
certainly -- you know, we don't have a witten order
-- specifically rejected that, and said that because
at the tinme the Conmmi ssion reviewed the application
for the tenporary certificate, there had been no
opportunity for anyone to protest or namke any --
present any ot her evidence, that there would be a
heari ng at which additional evidence would be
present ed.

That's why counsel for Kitsap Ferry is here,
prepared to put on additional w tnesses and provide
addi ti onal evidence as to, for exanple, the fitness
of the applicant, and | refer to docunments regarding
bank | oans avail abl e that have been provided to nme by
counsel for Kitsap Ferries since the pre-hearing
conference, an indication that he plans on presenting

it.
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I mean, there was a fundanental question in
front of Judge Wallis, is this hearing a hearing by
nature of review of the prior decision saying, based
on the evidence which was in front of us then, was
that the right decision, or is this nore full-bore,
al beit brief adjudicative hearing, where the
Commi ssion is going to | ook at the evidence presented
before it on June 28th, 2004, and deci de whether the
standard and the regul ati on was net.

It was ny cl ear understandi ng from Judge
Wallis that the latter is the case; that, in fact,

the intent was that the Conm ssion was going to hear

not just -- and this is a --
CHAl RWOMVAN SHOWALTER: | under st ood your
point. | wanted to confirm |Is that the

under st andi ng of the other parties, as well?

MR. CRANE: Linmited evidence, Your Honor
Madam Chai rwoman. Limted evi dence.

CHAl RWNOVAN SHOWALTER: | hesitate to use the
word de novo, but that the purpose of today's hearing
is to hear, anong other things, fromthe applicant --

MR. CRANE: Yes.

CHAl RWOMVAN SHOWALTER: -- on what undergirds
the application?

MR. CRANE: That's correct, that's correct.
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1 CHAl RWOVAN SHOWALTER: Is that your

2 under st andi ng, Ms. Watson?

3 MS. WATSON: To a certain degree. Wth

4 regard to the effect on other state agencies, it was
5 nore along the lines of whether it was within the

6 Commi ssion's discretion to hear that sort of evidence
7 under WAC 480-51-060, Subsection 3(d), and that's the
8 any other circunstances indicating that a grant of a
9 tenmporary authority is consistent with the public

10 interest.

11 So it's not the sane sort of inquiry that's
12 made in the permanent certificate proceeding. So

13 wi th that understanding, | think that ny

14 understanding is akin to M. Crane's.

15 CHAl RWOMAN SHOWALTER:  So that in the

16 statute governing the permanent certificate, there is
17 a statutory mandate saying the Comn ssion shal

18 consi der and gi ve deference to the effect on public
19 agenci es.

20 MS. WATSON: Right, and --

21 CHAl RWOVAN SHOWALTER: But there is no

22 simlar provision, either in the statute or in the

23 WAC, affecting tenporary certificates. So then it

24 woul d be something that would be -- could be

25 rel evant, but is not a necessary el enent of the
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tenporary certificate?

MS5. WATSON: That's correct. And | believe
that there's an argunent before the Commi ssion at
this point in the Agqua Express case regardi ng what
all of that nmeans, so | just wanted to nmake note of
that on this record, as well.

JUDGE MOSS: And ny notes from Judge Wallis
i ndicate that there was sonme -- there's perhaps a
petition for interlocutory review on this point and
that the outcone here woul d be dependent on the
outcone there. Do | understand that correctly?

M5. WATSON: Correct. And | have nade a
simlar argunent here, and so he decided to |et that
sort of evidence in, but keeping in mnd the other
case.

JUDGE MOSS:  All right. W'Ill -- excuse us
just a mnute.

(Di scussion off the record.)

JUDGE MOSS: All right. Thank you all for
i ndul gi ng us while we had a conference here at the
bench. Based on the opening statenents and
di scussion that we've had fromthe parties, it
appears that it would be nore appropriate to have the
applicant go forward with his evidence first, and

then we can -- briefly, and then we can have the, |I'm
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assuning, brief testinmony. You have one witness; is
that right, M. Iglitzin?

MR, ITGLITZIN: Yes, although my witness is
not here, so that's another good reason to have the
applicant go first.

JUDGE MOSS: Okay. Well, let's hope your
witness is here in tine, because we won't have an
ext ended day today.

MR. I GLITZIN: | understand.

MR. CRANE: Your Honor, it would be a brief

session if the protestant went first and didn't have

a witness. It mght be over fairly quickly.
JUDGE MOSS: | suspect you're correct.
Well, I'I'l tell that story some other tinme. All

right. And you have two witnesses, as well.

MS. WATSON: That's correct, although it
shoul d be fairly brief.

JUDGE MOSS:  All right. M. Watson, you're
going to follow the applicant with your w tnesses?

MS. WATSON: That's correct.

JUDGE MOSS: And of course, we're focused on
the criteria that are stated in -- | guess it's 81 --
RCW 81. 84. 070, tenporary certificate, imedi ate and
urgent need, and the associated rule, WAC 480-51- 060,

concerning tenporary certificates, which al so
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specifies the i medi ate and urgent need standard as
per the statute and general fitness standard and
avai |l abl e service

So with that introduction, why don't we get
into our -- was there sonething el se before we get
into our wtnesses, M. Watson?

MS. WATSON: Well, | had a point of
clarification on -- one thing that did cone out in
t he pre-hearing conference was that, as the
protestant, M. lIglitzin's client does have the
burden of proof, and | wanted to neke that sure we're
still proceeding under that, or if perhaps | had ny
under st andi ng wr ong.

JUDGE MOSS: Well, to be perfectly blunt,
based on what |'ve heard here, I"'ma little confused
on that point. | started out under the belief that
that was the case. Now, but the inpression that |
got from sone of the discussion was perhaps sonething
different was said at the pre-hearing conference. So
| suppose we do need to clarify this point. |Is there
a clear understanding in your mind, fromthe
pre-hearing conference, as to who bears the burden
here, what the ultimte issue is?

MS. WATSON: Yes, M. Iglitzin's client does

bear the burden of proof, because it is his protest
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and that's what starts this whole proceeding. The
ultimate issue is whether the Conm ssion acted
properly when they granted the certificate.

CHAl RWOMAN SHOWALTER:  So is the burden on
M. -- does that nmean the burden is on M. Iglitzin
to denmponstrate that the Conmi ssion erred in granting
the application, and so we are hearing evidence on
the standards governing the tenmporary pernit?

MS. WATSON: That's ny understandi ng, and
addi ti onal evidence can and will be received, but
that's nmore to indicate whether the decision in the
first instance was correct, whether the evidence that
the Conmi ssion had before it was valid and reliable.

JUDGE MOSS: | ndeed, ny notes from Judge
Wallis reflect that the ultimate issue in this
proceedi ng is whether the Comri ssion erred in
granting the application for tenporary authority, and
that's consistent with what you just said.

M5. WATSON: Correct.

JUDGE MOSS: O f the record for a noment.

(Di scussion off the record.)

JUDGE MOSS: Let's be back on the record.

G ven the hour and the perhaps sonmewhat novel nature
of what we're dealing with here, | guess we have two

of these cases pending now, and there's some statutes
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1 recently revised and so forth. | think the best and
2 nost effective thing to do will just be to go forward
3 with our witnesses, let's get our record built, we'll
4 have sone brief argunment at the end, and then the

5 Commi ssion will be in a position to deliberate and

6 take the tinme necessary to sort through the

7 intricacies of the | aw

8 So then, let us do that, and | think we

9 agreed that it mght be best to have the applicant go
10 first with your witnesses.

11 MR, CRANE: Very well.

12 JUDGE MOSS: M. Crane, call your first

13  witness.

14 MR, CRANE: Thank you, Your Honor. The

15 Kitsap Ferry Conpany calls Greg Dronkert, please.

16

17

18

19

20

21

22

23

24

25
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1 Wher eupon,

2 GREGORY A. DRONKERT,

3 havi ng been first duly sworn by Judge Moss, was
4 called as a witness herein and was exam ned and

5 testified as foll ows:

6 JUDGE MOSS: Thank you. Pl ease be seated.
7 THE W TNESS: Thank you.

8 JUDGE MOSS: Co ahead, M. Crane.

9 MR. CRANE: Thank you, Your Honor.

10

11 DI RECT EXAMI NATI ON

12 BY MR CRANE:

13 Q Greg, how does that -- the mcrophone, is it
14 working all right?

15 A. Read you | oud and cl ear.

16 Q Okay, great. Could you give your full nane

17 for the record, please?

18 A Gregory A. Dronkert.

19 Q And M. Dronkert, what is your age?
20 A. Forty-two.

21 Q Who' s your current enployer?

22 A Paci fic Marine G oup.

23 Q What is Pacific Marine G oup?

24 A Pacific Marine Goup is a famly of

25 busi nesses that provides marine transportation,



0090

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

consul ting, and vessel operations and charters.

Q In what areas, physical localities, what
regions are we tal ki ng about?

A Puget Sound, British Colunbia, and Al aska.

Q Now, what does Pacific Marine Group do in
its business?

A As | said, Pacific Marine Group is a famly
of businesses, and we really have two primary
infrastructure businesses. One is a vesse
managenment conpany, it's called Pacific Navigation
and it provides vessel nmmnagenent services, so if a
conpany cares to outsource the services to run their
busi nesses, they use us.

We operate the Pierce County Ferry for
Pi erce County between Steil acoom and Ketron and
Ander son | sl ands, we operate small cruise ships in
Al aska, we operated for the U S. Navy, between
Everett and Brenerton, high-speed ferry service, we
currently work with Mosquito Fleet and provide
managenment for their operations. So that's Pacific
Navi gati on.

The ot her el enent of our business is Mrine
Consulting, that's Pacific Mari ne Techni cal Services.
And that is a, if you will, a brain trust of

regul atory and training and project nanagenent
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1 services. So an operating business and a technica

2 busi ness, both owned by Pacific Marine G oup.

3 Q Are any of those businesses you nentioned

4 Pacific Marine G oup, Pacific Navigation, Pacific

5 Techni cal Services involved with Kitsap Ferry Conpany
6 inits proposed service between Brenmerton and

7 Seattl e?

8 A The answer is yes, in that Pacific

9 Navi gati on Conpany is going to be responsible for the
10 operations as the concentration of operationa

11 expertise that our conpany has. Pacific Mrine

12 Techni cal Services was involved, if you will, in the
13 eval uation of the service, in the witing of the

14 security plans and putting together our training and
15 our safety plans. So our technical departnment put

16 together the technical aspects and our operating

17 busi ness is going to do the operations.

18 Q And how does all this fit in with Kitsap

19 Ferry Conmpany? What's your role in that conpany?
20 A Kitsap Ferry Conpany is a wholly-owned --
21 it's an L.L.C., it's wholly-owned by Pacific Mrine
22 Group, and it was set up wholly and exclusively to
23 operate between Brenerton and Seattle. It is, if you
24 will, an operating brand, and it will have its own

25 general manager, it will have its own administrative
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1 assistant, it will actually hire its own crew, but
2 t he managenent of Kitsap Ferry Conpany will be

3 t hrough Pacific Navigation, which is where all our
4 operational expertise resides.

5 Q Now, what's your position with Pacific

6 Marine G oup?

7 A Pacific Marine Goup, |'mthe president, |I'm
8 the founder, | started the conpany.
9 Q Okay. And what about Pacific Navigation?

10 What's your position with that conpany?

11 A My technical title is manager. It's a
12 manager - managed L. L. C.

13 Q VWhat will be your title or is your title

14 with Kitsap Ferry Company?

15 A. The sane, manager. It's a manager-nmanaged
16 L.L.C

17 Q What does a mamnager mean for an L.L.C. ?

18 A Wth L.L.C.s, you're either menber-nmanaged,

19 where the nmenbers get together and they form like, a
20 board of directors and they make all top-Ieve

21 executive decisions, or you hire a nmanager to operate
22 the business. And in the case of ny businesses, the

23 managenent, the executive managenent of the

24 busi nesses, is really allocated back to nyself.

25 Q Now, for sone background, could you tell ne
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how | ong you' ve been involved with ferries and ferry
operation?

A Approxi mately 14 years.

Q And start fromthe beginning. Wat did you
do 14 years ago?

A. Well, 14 years ago, | ran a shipyard in
Al aska, Ketchi kan Shipyard. | was the vice president
and general manager, and our main client was the
Al aska Marine H ghway System And so | have, if you
will, an in-depth understandi ng and experience with
the regul atory aspects of ferries and the various
el enents of capital planning and with mai ntenance and
repair. And | did that for two years.

Q Ckay. What did you do after that?

A. I was recruited by the state of Alaska to
come in and manage their engineering. So | was hired
by the Al aska Marine H ghway System as their marine
engi neering superintendent. | was responsible for
the entire nine-vessel fleet and all 32 terminals for
mai nt enance and capital planning and project
managenent .

Q Now, is there an equivalent position in
Washington State Ferries that you're famliar with?

A Well, yes, but ny -- after that, | was

appointed to be the director of the Al aska Mrine
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H ghway System and that woul d be equival ent to what
CEO Thorn is here in Washi ngton

Q | got alittle bit ahead. Sorry. Al
right. Thank you.

A So --

Q Go ahead and finish, elaborate a little bit
on your position with Al aska Hi ghway System as
director.

A VWhen | was in ny position as narine
superintendent, the then director, Jim Ayers, was
promoted to anot her opportunity and | was appointed
by Governor Hickel as the director of the Al aska
Marine Hi ghway System That is a Deputy Commi ssioner
within the Departnment of Transportation. So ny
official title was Deputy Director -- Deputy
Commi ssi oner, Departnent of Transportation.

Q And what did you do after you were the
Deputy Director of Al aska Marine Hi ghway Systenf

A. After | was the systemdirector, so | was
the Deputy Conmi ssioner, excuse nme, and | was the
Director of the Alaska Marine Hi ghway System After
that, | started a marine consulting business. It's
an appoi nted position. When the Know es
adm nistration came in, there was the usual shuffling

of appointed positions, and | started a narine
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consul ti ng busi ness, which lives today in Pacific
Mari ne Techni cal Services.

Q And what year was that that you started
t hose busi nesses?

A That woul d have been 1995, when | finished
with the Al aska Marine Hi ghway System

Q And briefly, could you describe what
operations you' ve been involved with with ferries
since 1995 to the present?

A. Si nce nmanagi ng the Al aska Mari ne Hi ghway
System |'ve been involved with the operation of
passenger ferries in Alaska. W operated ferries
bet ween Juneau and Gustavus in support of G acier Bay
Nati onal Park. W operated a ferry to support the
park and we operated the ferry within the park, which
did canper drop-offs in the park, and we -- so that's
in Al aska

Down here, our experience has been with the
Pi erce County Ferry, which is an outsourced
operation. They own the ferries, they own the
termnals, and we provide term nal personnel, al
crew, all managenent, and we've been operating that
-- we've been involved with that for two years now.

And then, for the |ast year, we've operated

hi gh-speed ferry service between Brenerton and
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Everett, as |'ve nentioned before, through Rich
Passage, on this precise route that we're di scussing.

Q Now, Kitsap Ferry Conpany applied for a
tenporary certificate with this Commi ssion; right?

A Correct.

Q Now, at the tine you applied for it, was
your service that you proposed being provided by
anybody el se?

A No.

Q And why is that?

A In Septenber of 2003, |'m sure everybody's
aware that Washington State Ferries, after quite a

bit of advanced warning, discontinued or abandoned

service -- passenger-only service between Seattle and
Bremerton.
Q Okay.

A After operating since approxinately 1986.

Q Al right. And how did that |ead to your
i nvol venent with Kitsap Ferry? \Wat happened between
Sept enber 2003 and April 2004, when you made your
application?

A W were literally in operation at that tine
for the Navy, as | said. W were operating two
hi gh-speed ferries, and in Septenber, when the state

di sconti nued service or abandoned the route, Kitsap
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Transit had been, for sonme nonths, advertising, if
you will, that it was their plan or intent to
initiate their owm ferry service. They went through
quite an el aborate public outreach and stakehol ders
participation process and they issued, if you will,
Proposition One, | believe, and it was defeated in
Noverber of 2003.

After that, we were being greatly encouraged
by county commi ssioners, city managers, chanber of
commerce, rotary folks to get involved in this issue,
and so we engaged this issue in approxi mately January
of this year, and then worked with Kitsap Transit
primarily to gain authority fromtransit to nake an
application to the UTC

Q Okay. Let ne go back to an earlier
question. | didn't ask it very well. Let ne ask it
agai n. \When you answered ny question that is your
proposed service being provided by anybody el se, you
said no. In terns of your service versus, for
exanpl e, the Washington State Ferries' auto ferry
servi ce, how does your yours differ?

A Well, there's probably two points to this
question, and I'"'mgoing to start with the first
poi nt, which is what is Washington State service. To

me, and | believe this is a fairly w de-held belief,
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that the state provides fundanental service. |It's
the basic infrastructure, something that the private
sector can't provide. There's barriers to entry that
woul d prohibit soneone such as myself fromtrying to
engage in passenger/auto ferry operations.

Now, whether the level of service is
sufficient is a matter of debate, but who shoul d be
providing it, | think, is unquestionable. The State
shoul d and does. On the other hand, the
passenger-only ferry service is additional service,
it's an enhanced service. What it does is it
provi des additional capacity during periods of high
demand, during tines when the State is not providing
it, and that is the kind of service that the private
sector can get involved in. The private sector has
extensive experience with passenger-only ferries. W
can afford passenger-only ferries. W perhaps have
nor e experience than Washington State Ferries does on
whol e, when you | ook at the private sector. So
that's an appropriate place for the private sector to
be involved in providing a critical service.

VWhen | said that no one else is providing
that service, | mean passenger-only service, and it
is a distinctly different service. One, it operates

at a higher speed. The other elenent of it is that
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it has -- it's regulated conpletely different under
the Coast Guard. It's a different class or category
of vessel. There's certain -- in our case, there's

certai n enhancenents or features that the State does
not and likely will not have, such as assigned
seating for people that are willing to buy a pass for
an assigned seat. Wth no disrespect to the State,
we provide food service, which they do not at this
time, and our service is intentionally tailored to
neet demand of the public.

So when we built our schedules, we did it
through a fairly el aborate survey process, and as we
add vessels and as we add to our schedule, it is
going to be through direct surveying. So ny point is
the difference is that the public has very direct
access to our service and a |ot of the sane.

Q Okay. Now, going back, when you said you
wer e approached by Kitsap Transit and the rotary and
county conmi ssioners, et cetera, to provide this
service, |'msure that was flattering, but how did
you know that there would be a need for your service?

A In all sincerity, we weren't very interested
in the very beginning. W felt that the solution
that Kitsap Transit had proposed nade a | ot of sense.

Utimately, | think that didn't succeed, because it
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was a fairly elaborate plan that needed a fairly high
I evel of funding. It was really the fully built out
project. They offered the full project instead of
somet hing incrementally. So we preferred their plan
and we actually supported their plan.

The way we cane to believe that there was
demand for the service was, first off, enpirically,
t hrough being in Brenerton, meeting with people that
were comuters, like |I said, in the rotary, we're
active in rotary. W got constant questions of are
you going to get involved in that service, aren't you
operating in Brenerton right now, do you think that
there's a place for you there

The county commi ssioners in Kitsap were very
encouragi ng, would be the right term | nmet with
each one of themindividually. Each one of them
expressed, in light of Proposition One not passing,
because they were pushing very hard for their own
| ocal ferry service, in light of that, they said, Is
there sonething you could do right away. | nean,
that's the sutmmary of those conversations.

And | believe that the director of transit
got a clear -- got clear direction to see if there
was a way to work out sonmething with the private

sector. The way we independently, then, went and
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determ ned whether there was demand was we | ooked at
all the traffic data provided by the Washington State
Ferries. W |ooked at the last three years of data.
We scrutinized it both in terns of passenger-only
servi ce and the passenger/auto ferries. W | ooked
for whatever trends we coul d.
We did sonme direct surveying of passengers.

We put an online survey out, we created a Wb site,
we advertised, and | believe we received very good
response to our online survey. W had a whol e range
of questions, but we quickly realized that there was
an i medi ate demand, pent up dermand for this service.
So kind of man on the street, person on the street,
and then our direct surveying, in addition to traffic
data from Washington State Ferries.

Q So you nade your application for the
passenger-only ferry service?

A Correct.

Q Right. Okay. Now, have you started that
service? You have the certificate already issued?

A We have the permt, but we haven't started.

Q And why have you not started?

A There's too nuch risk if there is a chance
of the permt being suspended or revoked. Certainly,

the biggest issue with the clients revolve around the
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reliability, and a fit and start would be a
tremendous blow to the project. So we certainly want
to resol ve whet her we have the authority to proceed.
That's why we haven't started yet.

Q I guess | don't understand you. What do you
nmean, the clientele needs to know? | didn't quite
under st and what you just said.

A Well, ny point being is that once we start
service, even if we could afford to have service
st opped on us once we roll it out, the custoners
woul d | ose confidence in the service if it started
one week and ran for a couple weeks and stopped and
rolled out again a nonth |ater

Q | see, all right. Now, you have --
currently have a vessel that you were planning to use
for this service?

A That's correct. That's the vessel that we
used on the Navy job, it's the Spirit of Adventure.
We, as a conpany, have about five years of
operational experience with that vessel. That vesse
has run for one continuous year through Rich Passage
bet ween Bremerton and Everett.

Q Ckay. Now, is there any significance of
starting now, as opposed to any other tinme of year

for your service?
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1 A. Absolutely. One, it's peak season. |It's
2 undeni abl e, when you | ook at the traffic data, that
3 the Washington State Ferries experiences a surge of

4 traffic in the summer nonths.

5 Q Why is that?
6 A. Oh, | think it's primarily visitors that are
7 coming to the state. | don't think that the

8 comut ers surge, but | think that the visitors, and
9 think there's a lot of friends and famlies' use,
10 where you mght decide to recreate on the ferry in

11 the summer when you wouldn't normally, so there's
12 residents using it nore and there's outside

13  vacationers.

14 Q Ckay. Well, what 1'd like you to do is go
15 t hrough your application, and | have sone questions
16 for you as to sone of the information that you

17 provi ded to the Commi ssion at the tine you made your
18 application, and I'd like to ask you some questions
19 on that. Do you have that in front of you?

20 A | do, but if I may, | just want to add one

21 t hi ng about the inportance of starting now before

22 | ose the thought, is that also the -- there's
23 i mredi at e need now, and the |onger that the service
24 is left un -- the service is |left unserved, the nore

25 likely people are to find other alternatives, other



0104

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

than the ferries. So basically, you have this kind

of dimnishing period of tinme where people -- where
that demand, | think, will dimnish over tine. Now,
it may not be significant, but people are still in

their pattern that they were in back in Novenber, and

people will find different patterns, so the tinmng's
i mportant.
Q Thank you. |In your application, and we'l

go through the beginning part, but we've tal ked about
Paci fic Marine Goup, what that constitutes and what
the involvenent is of Pacific Marine G oup. One of
the questions says, WIIl an attorney be representing
you at the hearing. It says no. Did you change your
m nd on that, M. Dronkert?
A. | didn't have a choice. In the tenporary,
we didn't have an attorney, but of course now we do.
Q Thank you. Thank you for hiring ne. |
don't nmean to be facetious, but I do want to go
t hrough sone of the elenents of your application

A Quickly, in all sincerity, we actually
t hought it was sonmething we could do ourselves. W
read through everything, we followed the
instructions, and we felt confortable with the
process.

Q Okay. Now, you -- let's see. There's no
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1 page nunbers in your application, so I'mgoing to

2 reference the page nunber that | think it is, and

3 then by paragraph nunber. Paragraph nunber eight

4 says, Attach a copy of the tariff you propose using,
5 and let nme just interject for a noment with the

6 Conmi ssi on and Judge Moss. |If there's anything that
7 you feel |'m devoting too nmuch tinme to on the

8 questions of M. Dronkert, please feel free to

9 interrupt and 1'Il nove to the next --

10 JUDGE MOSS: | was beginning to have seeds
11 of thought in that direction, M. Crane. You

12 anticipated me. To the extent the material is in the
13 application, we have that before us and we don't

14 really need to go through it in a step-w se fashion

15 now.
16 MR, CRANE: Okay.
17 JUDGE MOSS: To the extent anything in that

18 application was perhaps chall enged on

19 cross-exani nation, you could take it up on redirect.
20 MR, CRANE: Okay. And Your Honor, also,

21 with respect to differences between the application
22 at the tine it was prepared and now, for exanple,

23 financial statenent, it would be one that junps right
24 to mind, there's been a question regarding the

25 financial statenent, that's sonmething that shoul d be
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dealt with on redirect?

JUDGE MOSS: Yeah, | don't think we need to
update the financial statenent as part of your direct
case. It stands as it is in the application, of
course, and to the extent there's any question raised
about it that an update would be pertinent to, then
you could take care of that on redirect.

MR. CRANE: All right. Thank you very nuch.
Now, followi ng up on that, Your Honor, that point,
what | had intended to do with M. Dronkert was to
hi ghl i ght the need for the service, the urgent,

i medi ate need for the service by virtue of the
support he received through letters fromthe Board of
Commi ssi oners, for exanple, the mayor of Brenerton,
mayor of Port Orchard, Representative Rockefeller

Do you wish that | not go through those?

JUDGE MOSS: These are all part of the
application?

MR. CRANE: They are all part of the
application; that's correct.

JUDGE MOSS: So | would say, unless you have
some additional evidence --

CHAl RWOMAN SHOWALTER:  No, | think they are,
but | noticed you said earlier representatives, and

you just mentioned Representative Rockefeller, and
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1 don't have in ny own set of docunents that letter, so
2 I"'mjust -- maybe |'m missing a page.

3 MR, CRANE: Okay. Then we certainly need to
4 get you that page, Madam Chai r woman.

5 CHAIl RWOMAN SHOWALTER: |Is there any

6 expl anation for this that anyone has?

7 THE WTNESS: | actually have the

8 expl anation, is that there were certain letters that
9 were sent in with our application, which | believe
10 you have, and any other additional letters that you
11 got get docketed apparently a little differently, get
12 categorized differently.

13 CHAI RMOVAN SHOWALTER: Okay. And all of

14 t hem woul d be part of our record, just not part of

15 the application per se?

16 THE W TNESS: Yes, ma' am

17 CHAI RMOVAN SHOWALTER: It woul d be hel pf ul
18 t hough, to us, to give us copies, unless we're

19 tal king about a very large stack. W can always go
20 | ook at the record.
21 MS. WATSON: About those letters that have
22 come in, there's over 90 letters.
23 CHAI RMOVAN SHOWALTER:  Okay.
24 MS. WATSON: Staff has requested that they

25 be made part of the record. And there's a -- | can



0108

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

grab that nunber if you want that real quick

CHAl RMOVAN SHOWALTER: We can find our way
to our record. Thanks.

JUDGE MOSS: If you would furnish me a copy
of the set when it's conplete. Thank you.

MS. WATSON: We can do that.

JUDGE MOSS: All right. So we're cutting
you short here.

MR. CRANE: Ch, that's fine, Your Honor
No, | don't mind being cut short on those issues,
because | wasn't certain to the degree the Comn ssion
want ed t he background to be heard verbally for

purposes of deliberation on this issue, particularly

JUDGE MOSS: | think in the interest -- we
do need to conclude this afternoon, and you have
anot her w tness, we have two from Staff, and one from
the protestant. So | think, again, to the extent
it's already in the record, if it cones up from
cross-exani nation and you need to redirect, fine.
O herwi se, we have the paper record.

MR. CRANE: Very well, Your Honor

Q M. Dronkert, now, you have al so applied for

a permanent certificate of conveni ence and necessity?

A That's correct.
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Q Why did you apply for a pernanent
application, as well?

A Because we fully intend to provide the
service for a long, long period of tine.

Q Ckay. Now, let's see. Do you -- from your
experience, fromwhat you've learned in the
background preparing for this application, this
proposed service, from what you have obtai ned
per sonal know edge of, is there an urgent and
i mredi ate need for the service?

A There is.

Q And why is that?

A Wel |, when you look at the traffic data, the
traffic -- the nonthly passenger-only ferry traffic
ranged from 50,000 per nonth to about 70 for the | ast
three years, so call it 60,000 per nonth.

Q And what are we tal ki ng about now? When you
say passengers per nonth?

A. That's the passengers using the
passenger-only ferry.

Q That used to be provided by Washi ngton State
Ferries?

A. That's right, before it was abandoned.

Q Okay.

A When you | ook at averages, there's about
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700, 000, dependi ng on how you | ook at the nunbers,
per year for that service. Wen you |look at the
wal k- on passengers on the auto ferry, it's another
mllion. So annually, there's 1,700,000, |ooking at
the data for the |ast three years on average, of
people that walk on the ferries. As | said,

approxi mately 700,000 of themwere riding the
passenger-only ferry boats. Wen passenger-only
ferry service stopped, when you | ook at the data, and
it was averagi ng about 50,000 | ast year when that
happened - -

Q Per ?

A Per month, thank you. The 50,000 didn't
nove onto the Brenmerton run, nor the Bainbridge run
nor the Southworth run. M point is is that there
was a |l oss of riders on the ferry system because of
t he passenger only ferry service stopping. Now, |'m
not saying the whole 50,000 went away, because it's
hard to tell with seasonality and everything, but
surely that full anpunt didn't show up in Bainbridge,
Bremerton or Southworth. So there was a net loss to
the system They went away. That neans that those
fol ks are not being served by those other services
out there. So that's one elenent.

The other is their service had been in
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exi stence since 1986. Certainly, it was well-used,
t hrough studies and policy and actions of the state
and various groups. That service was strongly
supported and it went away.

So in ny sinple approach to life, there was
hi gh demand for a service, it was discontinued purely
for funding, and there's -- that demand still exists.
So the immediacy is the fact that people are ready to
use it right now. The urgent elenent of it, to nme,
is it's inperative, neaning it has not only direct
econonmic effect on the people that are using it, but
on that region, on that conmunity.

One of the things we |earned as we studied
this was that Brenerton really, and | wholly believe
this now, is going through a renaissance. Brenerton
is going through a period of revitalization, and the
reliable transportation is key to that. You see it
everywhere, that transportation drives econonic
devel opnent .

And so we really feel that there's this
urgent need, because they're just -- they're just
ready to take off. The convention center is being
built, there's a new office building, there's a
governnment building being built. A nunber of those

projects |aunched this sumrer. And our additiona
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service, on top of WAshington State Ferry service, it
will help feed that community.

Q Okay. Now, you nentioned earlier that your
service woul d be supplenentary, not directly
conpeting with the ferry service provided by
Washi ngton State Ferries, even for wal k-on
passengers. How can you explain that in terns of the
schedul i ng, for exanple? Do you have information in
front of you that you can tell the Conm ssion how
your schedul e varies fromthe Washington State Ferry
schedul e?

A Well, | can, in general terns. There are
fairly large holes in Washington State Ferries
schedule, the tine that it takes the boat to nmke the
trip across. And our general strategy is to, if you
will, fill in those holes with our schedul e

Q Let me interrupt you for just a nonent. Do
you have a copy of the Washington State Ferry
schedul e currently? | have one here, if you would
like it.

A | shoul d.

MR. CRANE: Judge Mdss, may | approach the
W t ness?
JUDGE MOSS: Yes, please do.

THE WTNESS: Yes, | do. Thank you.
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Ckay.

Okay.

MR, CRANE: Judge Moss, would you |ike a
copy of this? | probably should have --

JUDGE MOSS: Why don't you hand that up

MR, CRANE: Sorry | only have one copy.

JUDGE MOSS: That's all right. W can
share.

MR IGITZIN:  Actually, | mean, if I can --
I was going to present this, anyway, but | have
additional copies in an exhibit for the |IBU

MR. CRANE: Your Honor, we'd like to object
to the exhibit that was proposed by M. Iglitzin
I'"d like to just go through the schedule for now, and
perhaps M. Iglitzin can offer his --

JUDGE MOSS: Let's hold off on that, then,
M. lglitzin.

MR ITGITZIN: Al right.

Q M. Dronkert, could you |look at your tariff
in terms of the schedule and -- which is in the
application, and perhaps verbally just conpare the
times that you're proposing to provide service
conpared to the Washington State Ferries' auto
servi ce between Bremerton and Seattl e?

A Okay. For exanple, if you have the
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Washi ngton State Ferry schedule, the first departure

is at 4:50.
Q In the norning?
A In the norning, and their next one is at

6:20. So our first departure is at 5:20, which falls
bet ween those two sailings.

Q Okay. Now, slow down there. You're saying
that there's no 5:20 fromthe Washington State
Ferries?

A Correct.

Q And so your service would be in between the
two -- the earlier sailing and the |ater sailing?

A Correct.

Q Ckay.

A. And our schedule pretty nuch fits, not
purely coincidentally, the way that the
passenger-only ferry boats were previously schedul ed
for the state. | nean, they had enough sense, of
course, very conpetent, capable group over there, to
try to integrate the passenger-only ferry schedul e
with the car ferry, and that's what we tried to do,
as wel | .

One thing that's critical in this is the way
we picked our times was through direct surveying.

Peopl e went to our Web site, they filled out what
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time do you want to | eave. The strongest,

hi ghest - pi cked departure time was 7:00 in the
norning. So ny next point here is that if you are on
t he Washington State Ferries, there's a 6:20 or a
7:20 on the car ferry, but we're going to provide a
7:00.

Q Okay. So there's a 6:20 Washington State
Ferries?

A Correct.

Q And a 7:20 Washington State Ferries?

A Yes.

Q And there's a 7:00 Kitsap Ferry departure
time fromBrenerton to Seattle?

A That's correct.

Q Okay.

A The point being that the survey specifically
asked fol ks, Gven your choice of tines, which one
woul d you choose. So that's how we got there. Then
there's the return trips in the afternoon

Q Okay. And | don't need you to go through
t hose one by one.

A Sanme concern.

Q But what | want to do is just identify, does
your schedule, in fact, fill in at points which the

Washi ngton State Ferries' auto ferry does not run?
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A. Preci sely.

Okay.

One thing that | want to add is that we, in
our initial application, only showed two departures
in the norning and two in the eveni ng when we have
nodel ed for three and four and nore. However, it's
easier to add the service, it's easier for us to go
to the UTC and add a sailing than it is to take one
away. So what we're doing is we're putting out the
runs we believe we can fill, and then, as quickly as
we can, as demand warrants, we plan to add the
sai lings.

CHAl RAOMAN SHOWALTER: Can | just interrupt
while you're on this subject? What are the crossing
times of the state ferry and your ferry?

THE WTNESS: That's an excellent point.

The Washington State Ferry, on the schedule, says 60

mnutes. It's normally about 55, though, but let's
call it 60, and our vessel is 40 mnutes. So there's
20 -- there's a 20-minute difference in crossing

time. So if you take a nmorning comuter | eaving

Brenmerton, if they start, have to be at work by 8:00,
to make that, they have to | eave on the 6:20. On our
service, they could wait till 7:00, a full 40 m nutes

|ater, and get to work and be there by 8:00. So they
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have gained quite a bit of tinme back.

Q Is there any inportance with the 8:00
arrival tinme in Seattle?

A Well, it seens fairly critical, that npst
folks are trying to be there for an 8:00 start, nost
fol ks have a 5:00 shutdown on the Seattle side. So
on the return trip, the highest score com ng back was
5: 20.

Q Departure time for Kitsap Ferry?

A Correct, from Seattle back to Brenerton.

Q Okay. Now, are any other passenger-only
service providers providing the service between
Bremerton and Seattl e?

A No.

Q Aqua Express?

A Aqua Express, thankfully, picked Kingston,
has kept us from being -- instead of having Agqua
Express here now, we have |IBU, but Aqua chose to do
Ki ngston, coincidentally, we chose Brenerton, and so
currently there's no conpetition, if you will.

MR. CRANE: Those are all the questions |
have for now. 1'Il just wait for redirect, Your
Honor .

JUDGE MOSS: Thank you. | wouldn't expect

Staff to have any questions of this witness.
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MS. WATSON: | guess we have a few, but
they're not typical cross questions, so |'mnot sure
if --

JUDGE MOSS: Well, we don't want friendly
Cross, so --

MS. WATSON: Right. | wasn't sure if it
woul d be allowed. Ckay.

JUDCGE MOSS: Do you have sone clarifying
poi nts or something that we really need to hear?

Ot herwi se, we could nove on to questions fromthe

Bench.
MS. WATSON: Could | ask a question or two?
JUDGE MOSS: Sure, go ahead. If it draws an
objection, we'll rule onit.

MS. WATSON:  Ckay.

CROSS- EXAMI NATI ON

BY MS. WATSON

Q Has the protest delayed the tinme that Kitsap
Ferry intends to initiate service?

A Yes.

Q Coul d you explain that?

A. As | mentioned, there's quite a bit of risk
to us in getting too far ahead of ourselves with our

approval s, and so there are a nunber of itens that
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have lead tinme, |like ticket stock, for exanple, and
pass cards and printers for pass cards and certain
things that we've held off purchasing until we see
how this plays out. And once we turn those purchases
on, they have lead tine. So we're at |east two weeks
of f schedul e right now

Q So if your conpany intended to initiate
service within 90 days of the grant of the tenporary
permit and the Conmmi ssion rules on the protest on the
89th day, could you initiate service on the 90th day?

A No.

Q How I ong would it take? 1Is it about the two
weeks you just nmentioned?

A. No, it would probably take three weeks,
three weeks to four weeks, if we were -- depending on
how confi dent we were with our success of hol ding
onto our permt.

MS. WATSON: Those are all the questions
that | have. Thank you.

JUDGE MOSS: (Questions fromthe Bench before
we turn to cross?

CHAI RMOVAN SHOWALTER: | have just a couple

on that | ast subject.

EXAMI NATI ON
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BY CHAI RWOMAN SHOWALTER

Q It's unclear to me, are you waiting to see
if this tenmporary pernit is granted before you start
up or are you waiting for the Comr ssion to decide
t he permanent ?

A. Madam Chair, it's the tenporary.

Q Okay. And what happens to the Navy service
that you are doi ng?

A It has worked out perfectly. That service
just ended in June, and so we've just -- we're just
over hauling that vessel and, you know, preparing it
for this service. So we extended the charter on that
vessel, which we don't own, but we've conmitted to a
two-year charter on it for this project. And so that
Navy job's done, but these are projects of
convenience, if you will, and whenever the Navy does
an overhaul, they determnine where they need to nove
t heir personnel, and then they bid these services
out. So we anticipate there will be another one in
the next 12 to 18 nonths that they'll bid, and we'l
use a different vessel on that.

Q And al so regardi ng Rich Passage, what has
been your experience with this boat and Ri ch Passage
in your Brenerton-Everett runs?

A Well, Madam Chair, the Spirit of Adventure,
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the vessel we're going to operate, has been operating
through Rich Passage. At the beginning of our Navy

j ob, we received a phone call froma self-appointed
representative of shoreline owners and we scheduled a
nmeeting to neet with themto address any concerns
they m ght have. W were operating at a restricted
speed through Rich Passage at that tine, and they
asked us to go slower, which we did i mediately.
literally called ny captain and the probl em was
resolved that day. And since then, those fol ks have
become, if you will, very supportive. There's a high
| evel of confidence, 1'd say, that we do what we say,
and we've built this schedule around that slowdown,
12 knots in the area of concern. And so we have a
history with them which is positive.

CHAI RWOVAN SHOWALTER:  Thank you.

EXAMI NATI ON
BY COWM SSI ONER HEMSTAD:

Q My question goes to the timng and then the
rel ati onshi p between the tenmporary and the pernmanent.
Assunming that the protest is rejected here, and
assunmi ng for this question, when would you antici pate
starting service?

A I was hoping to start service by the niddle
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of July, and | believe |I can | aunch service by the
begi nni ng of August still if | start nmking decisions
this week. | have to start commtting to sone
construction for some inmprovenents to a dock in the
city and | need to start ordering up nmy ticket stock
and uni forms and everything |ike that.

Q Now, you applied for a permanent order from
this Comm ssion, and do you have an expectation
agai n, assumng that were to be granted, when that
woul d occur?

A Madam Chair, Sir, Comn ssioner, | -- one of
the reasons, or the primary reason we went with the
tenporary certificate was we felt we could get it in
hand and get to work this sumrer and neet this
i medi ate need that's there. | understand that the
per manent process could take 90 days or nore. And ny
understanding is that the tenporary runs unti
Novenber, and we feel confident that the issue of the
per manent application would be resolved by then. And
so with all due respect, | don't feel as nmuch urgency
on the permanent application, if that answers your
guesti on.

Q I think it does. Thank you.

A Thank you.

COW SSI ONER OSHI E: No questi ons.
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JUDGE MOSS: M. Iglitzin, cross?

MR I GITZIN: Yes, could | have just --
woul d this be an appropriate tinme for a short break?
CHAI RMOVAN SHOWALTER:  Five minutes.

JUDGE MOSS: All right. W'Il take a
five-mnute break. Back at 10 after

MR, I GITZIN. Thank you.

(Recess taken.)

JUDGE MOSS: Back on the record, and we're
ready for the cross.

MR, I GQITZIN: Thank you. Before |I begin
the cross-examination, | want to address the issue
about the exhibits, because |I know that there are
obj ections to the exhibits which I plan on
i ntroduci ng, and dependi ng on what the basis of the
objection is, | mght well have this witness identify
and aut henticate the exhibits, because sone of them
appear to be documents that he's already testified
about. If | could just give Your Honors an idea, in
fact, if | could --

CHAI RMOVAN SHOWALTER: Why don't we wait
until it cones up in the course of your
Cross-exam nation?

MR. I GLITZIN: Because some of them won't

come up -- in fact, nost of themwon't cone up in the
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cross-exam nation if they are adnmitted, because they
are things which | think are useful for the

Conmi ssion to have before it, but which would not be
the topic of cross-exami nation unless | need this
witness to authenticate them if that's the basis of
the objection.

And what we're tal king about are things |ike
the route map for the Washington State Ferry service,
the schedul e for the WAashington State Ferry service,
whi ch you' ve already seen, the fare information,
al nost all fromthe Washington State Ferries' Wb
site.

JUDGE MOSS:  All public record, isn't it?

MR ITGITZIN: It's all public record. It
does not appear to me that there's anything
obj ectionabl e here.

JUDGE MOSS: Well, M. Crane, you're not
goi ng to have any objection to these public docunents
on the basis of authenticity, are you? Have you
| ooked at thenf

MR. CRANE: Not authenticity, that's
correct, Your Honor. Relevance, yes.

JUDGE MOSS: Well, relevance is a separate
matter. |If you're not going to use themwth this

Wi t ness, the question of relevance won't come up. |If
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it's only authenticity, then we'll wait till we get
to it.

MR. IGITZIN:. That's fine, then.

MR. CRANE: Your Honor, just to clarify,
that's as to public docunents. Sonme of these, |
don't know, | haven't had a chance to | ook through.
If they're all public docunents, then no, | would not
obj ect on authenticity grounds.

JUDGE MOSS: Al right. Well, we'll have
the witness remain available if we need himfor that
purpose, but I"'minterested in noving things along in
terms of our examination. W can deal with exhibit
i ssues as they cone up. And | want to caution all
counsel, for the remni nder of the afternoon, we are
on a schedule. You need to keep things brief,
succinct, to the point and within the scope of the
direct on cross, please.

MR. I GLITZIN. Thank you.

CROSS- EXAMI NATI ON
BY MR I GLITZIN:
Q Good afternoon, M. Dronkert.
A Good afternoon, sir.
Q In your application dated April 30, or

stanped received April 29, the application for the
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tenporary certificate, you have a financial statenent
i ndicating that the assets of the Kitsap Ferry
Conpany are $27,000 consisting of 22,500 in cash and
$4,500 in other assets. |Is that still an accurate
statenent as to the financial wherew thal of the
Kitsap Ferry Conpany?

A That was the financial statenent at that
point in tinme, and that is superseded by current
si tuations.

Q And can you tell us what -- either verbally
or if there's a docunent that you have, can you tel
us what the current financial status of Kitsap Ferry
Conpany is?

A. Wel |, once we received our tenporary permt,
we went ahead and started to fund the project. W
have $150,000 in a bank account with Wlls Fargo for
Kitsap Ferry Conpany. W now, instead of $4,500 in
assets, which would be startup costs, we have
approximately 48,000 in startup costs. And on the
payabl es side, we have -- excuse ne, 48, plus the 14,
so there'd be another 62,000, if you will, and | nade
sone notes here. So 150,000 in cash, 64,000 in other
assets, broken down as 48,000 paid to date, 16,000
due, so that's on the assets side. That would be

$214, 000, approximately. On the liabilities side, we
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have 16,000 in payables right now. The difference
| eaves us equity of 197, $198, 000.

Q And just so |I'msure | understand, the --
what you actually have is $150,000 in the bank and
you have the 16,000 due to you. The 48,000 in
startup costs is not actually a physical asset that
you have that you could sell or buy things with,
right; it's nore an accounting assessnment of what you
have paid out?

A. Well, actually, no. |It's fairly conmon that
if you were to sell a business, you'd | ook at your
startup costs as part of assets. So if we were to
try to sell the business right now, the cost and tine
and energy we have into it is an asset, as long as we
have sonething to show for it.

Q But it's not cash and it's not sonething you
could use to --

A Yes, sir, you're correct.

Q -- easily convert to food or sonething?

A That's right. And $150,000 in cash, that's
our own cash input. That's not a bank | oan.

Q And then the 16,000, which is due?

A. Excuse ne, that's a payable, so that's due
fromus to others.

Q Thank you. And do you have any accounts
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recei vable at this point?

A We do not.

Q And who owns the vessel Spirit of Adventure?

A The vessel's owned by TMI Corp., which is
now Four Seasons Marine, which, coincidentally, is a
partner in Agua Express.

Q And is Kitsap Ferry then | easing the vesse
from Four Seasons Marine?

A Yes, sir.

Q And you had testified that it was your
intent that Kitsap Ferry was going to hire a genera
manager and admi nistrative assistant and then a crew
for the vessel. To date, have you hired any of those
i ndi vi dual s?

A We have not.

Q You had nentioned, | just want to nmake sure
there's no confusion, that you were a manager of --
you were one of the managers of Kitsap Ferry; is that
correct?

A And that is a legal term | amthe manager
-- it's a manager-managed L.L.C.

Q So when you tal k about Kitsap Ferry hiring a
manager, that will be someone el se --

A Yes, sir.

Q -- who will be the general nmmnager of Kitsap
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Ferry?

A Correct.

Q You nentioned sone surveys that were done by
-- | assune done by Pacific Navigation or Pacific
Techni cal Services. Wich conpany or entity did
t hose surveys?

A The surveys were done through our entity
Kitsap Ferry Conpany. They're on a Wb site and

they're currently accessible to the public.

Q And so when were those surveys conducted?
A We started those surveys back in March

Q oF 20047

A O this year; correct.

Q And how many surveys have been received or

filled out, surveys have been received by Kitsap
Ferry?

A Appr oxi mat el y 500.

Q And do you -- the breakdown for the surveys
is on the Wb site?

A Yes, sir.

Q | noticed in your material, if | understood
it correctly in the application, that you are
anticipating carrying approxi mately 245, 000
passengers in the course of a year?

A That's correct.



0130

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q And that averages out to approxi mately
20, 000 per nonth?

A That's correct.

Q Roughly 1,000 per working day?

A. Yes, except it's really 500, because they go
both directions, so that's 500 round trips. W count
each segnment, so 500 people, two segnments a day,
1,000 segnents a day.

Q Do you have any estimate as to -- let's talk
about that as if that's just 500 -- not just, but as
if it's 500 people. Obviously, there could be sone
peopl e that would go one way, and you'd have nore
than 500. But if you're confortable just talking
about just 500 round trip segnents, or 1,000
segnments, 500 round trips, do you have any estinmate
of how nmany of those 500 people are people who
ot herwi se woul d be using -- would be wal k-ons on the
Washi ngton State Ferry Service, as opposed to people
who ot herwi se would not be using ferry service at al
to get fromBrenerton to Seattle?

A No, the data |'ve used does not allow ne to
differentiate.

Q And the surveys have not given you an idea
of to what extent this is going to be sort of new

ferry custoners, as opposed to ferry custonmers who
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ot herwi se woul d be on Washi ngton State Ferries?

CHAI RWOVAN SHOMWALTER: Can you clarify that
question? Wen you said new ferry custonmers, do you
mean peopl e who' ve never used a state ferry, or do
you nmean new nmeani ng do not use currently the state
auto ferry?

MR, ITGITZIN. Sure, |1'd be happy to
clarify.

Q VWhat I"'mtrying to ask, very inartfully, I'm
sure, is if this witness knows the extent to which
what will happen if the Kitsap Ferry passenger-only
servi ce comences operation is individuals who
ot herwi se woul d be either wal king on the Washi ngton
State Ferry Bremerton-Seattle service, or being a
passenger on or driving on the Washington State Ferry
Brenmerton-Seattle service or in fact getting from
Bremerton to Seattle by driving to Bainbridge or in
sonme other way taking existing ferry service, as
opposed to individuals who, under the current
situation, are not using any ferry service at all
but who woul d becone ferry users.

VWhat |'mtal king about is the extent -- and
maybe | can ask this question. Is it fair to
understand the service you're providing as being

primarily tailored to comruters?
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A That is correct.

Q So what |'m asking about is the extent to
whi ch these are comuters who ot herw se woul d be
usi ng Washington State Ferries to comute versus
commut ers who otherwi se would not be using ferries at
all to conmute. Did that clarify the question?

A I think | understand the question. W
haven't anal yzed the cross-elasticity between the two
offerings, if you will, but we do see our service as
a distinctly different product than the Washi ngton
State Ferry product.

MR, IGITZIN: | have no further questions.
Thank you.

JUDGE MOSS: Thank you. Any redirect?

MR, CRANE: Just one question, Your Honor

Thank you.

REDI RECT EXAMI NATI ON
BY MR. CRANE:

Q M. Dronkert, you just used a termthat |'m
not very famliar with, which is the
cross-elasticity. Wat do you nean by that?

A. At the risk of boring the Comr ssioners, one
of the interesting things that's been happeni ng at

Washi ngton State Ferries is how changes in price
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affect ridership. So fromour -- from econom cs
peopl e renenber that as price goes up, quantity
normal |y goes down. The question is, as price goes
up, how qui ckly does quantity go down.

And what they' ve | earned at the Washi ngton
State Ferries is as you raise the price, what they
call the price elasticity of demand, ridership drops,
but not as nuch as what you gained in raising the
prices. So raising prices at Washington State
Ferri es has been successful. Even though people go
away, which is not a good thing, the anpunt that go
away is less than the ampunt that they gained.

The issue of cross-elasticity is how
conpeting products' price changes affect each other
So on two conpeting airlines that are going to the
same | ocation, as one changes its price, often it
wi |l quickly nmove people to the other carrier. W
have not done an analysis of the cross-elasticity of
demand for this route.

Q But in ternms of the increase in price not
affecting ridership as much as the loss of ridership
how does that apply to your proposed business?

A. Well, in tw ways. On one hand, it
encourages the private sector to enter the nmarket.

if the good is underpriced, then the private sector
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isn't likely to step forward and try to provide the
good, because it won't be purchased. So as pricing
goes up at Washington State Ferries, | believe you'l
see a trend of comercial operators nore and nore
willing to provide this passenger-only ferry service,
so it encourages entries into the market.

Q How does that relate to your proposed price,
your tariff?

A Wel |, what we've done is we've tried to
determ ne what the proper price point is for the
service. And it -- our tariff's in there. |'m not
sure if you'd like me to try to explain that. W've
done sone surveying, we've asked people's w llingness
to pay for different price points. And ultimately,
any tinme you set a price, there's a certain anount of
art and a certain amount of science.

Q And what was the reaction on your survey
relative to your pricing?

A. Pricing's been very well received.

Actual 'y, our survey asked people's interest to
purchase a reserved seating for a premum price, and
that actually ended up being -- there was a higher

| evel of interest than what we anticipated. So
actually, we feel that our pricing is in the right

area. And for someone who owns -- purchases a pass
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with us, it's $5 each direction, which is $10 round
trip.

Q So did you reach any concl usi ons whet her
your expected ridership will naterialize based on the
price that you' re proposing?

A. Yes. U timtely, our surveys verified what
we felt intuitively the market woul d bear for that
route and what we were hearing from people. And so
we believe the survey proved or verified our
assunpti ons.

MR, CRANE: Okay. No further questions.
Thank you.

JUDGE MOSS: Okay. | believe that conpletes
our questi oni ng.

MR ITGITZIN: | just have a little bit of
re-cross based on the questions that were just asked
by M. Crane.

JUDGE MOSS: Al right.

RECROSS- EXAMI NATI ON
BY MR. I GLITZIN
Q | just wanted to make sure | understood. |If
soneone buys -- with your tariff, your proposal, if

someone purchases a pass, is that a nonthly pass?
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Q And it averaged -- the cost averages out to
then $10 for a round trip?

A Correct.

Q And woul d that include, then, a reserved
seat for that $10?

A No.

Q Is there a separate tariff or charge --
ticket charge, which | don't see in the application
that woul d get people a reserved seat?

A Yes, there is.

Q And |I'msorry, did | just miss it in the

application? Is it in there?

A | believe so.
JUDGE MOSS: | don't think we need to spend
alot of time. | don't see how that bears on the

questions before us, and | felt the sanme way about
the redirect, as far as that goes. So | just don't
think it's an area of evidence we need to spend a | ot
of time devel opi ng.

MR IGQITZIN. That's fine. Thank you.

JUDGE MOSS: Thank you. Al right. M.
Dronkert, we appreciate your testinony today, and you
may step down. We'd like you to remain available in
case we need you later in the hearing. Is that

possi bl e?
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THE W TNESS: Thank you, sir. Thank you,
Madam Chai r

JUDGE MOSS: Call your next witness.

MR. CRANE: Thank you, Your Honor. Kitsap
Ferry Conpany calls M. Dick Hayes, please, to the
st and.

JUDGE MOSS: Pl ease remain standi ng and

rai se your right hand.
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Wher eupon,

RI CHARD M HAYES
havi ng been first duly sworn by Judge Moss, was
called as a witness herein and was exam ned and
testified as follows:

JUDGE MOSS: Thank you. Pl ease be seated.

DI RECT EXAMI NATI ON
BY MR CRANE:

Q Good afternoon, M. Hayes.

A Good afternoon.

Q Coul d you provide your full nane for the
record, please?

A. Ri chard M Hayes.

Q And what is your position, M. Hayes?

A I'"mthe executive director of Kitsap
Transit.

Q Just briefly, what do you do in your job as
executive director?

A Well, the agency provides a full range of
public transportation services to the residents of
all of Kitsap County, including access for the
el derly and di sabl ed, van pools and carpools, buses,
i ncluding a big subscription worker driver program

for the shipyard, and we provide |local POF. And part
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of our mssion, as board approved, is to support, to
the extent that we can, cross-Sound POF, as well
passenger-only ferries.

Q Now, what geographic area does Kitsap
Transit serve?

A. It covers the entire county, about 240,000
people. It runs fromPoint No Point to the border
with Pierce County in the Purdy area. Covers the
towns of Brenerton, Port Orchard, Bainbridge Island,
and the larger communities of Silverdal e and
Ki ngst on.

Q Can you tell me about how nmany riders, on
average, use Kitsap Transit in an average day and
then an average nonth?

A. We have about 400 -- well, 1'Il stay with
the nmonth. It's about 15,000 a day, but there aren't

as many people that ride Saturdays and Sundays. Last

nonth was 420,000 plus riders. W'I|l reach about
five mllion riders this year
Q Now, just as a little bit of background for

your testinony today, are you a nenber of other
transit organizations?

A. Yes, we're a menber of the WAshington State
Transit Association, the American Public Transit

Associ ation, and the Passenger Vessel Association
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Q Ckay. Now, could you tell me how, for
pur poses of your testinmony, how do you fit in with
t he governance of Kitsap Transit? You're the
executive director. |s anybody above you?

A There's a board of commi ssioners of the
transit agency. |It's a separate nunicipality for
public transit purposes. |It's basically the core of
the elected officials in Kitsap County. It's al
three comm ssioners, county comm ssioners, the mayors
of the four cities, and then two additional menbers
appoi nted by the largest city, Brenmerton.

Q So you're getting nenbership in your board
of all nunicipality |evel and regional governance
| evel ?

A. Yes, and then, with them and through them
we participate in the regional governance of Puget
Sound Regi onal Council, as well

Q | see, okay. Now, how | ong have you been
the executive director of Kitsap Transit?

A About 22 years. | was the first enployee
hired after the PTBA was formed, that's a Public
Transportation Benefit Area authority.

Q And could you just briefly explain what that
is, PTBA?

A That's an entity created by the |legislature
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about 27 or 28 years ago to expand transportation
services and to set up a funding systemthat all owed
t heir expansion beyond city boundaries. There was a
| ot of expansion outside cities and a lot of really
stupid situati ons where the service ended, but the
popul ation just kept going on for sone visible
di stance. You had to pick an area. The elected
officials created a process and then went to the
ballot with a sales tax and a notor vehicle excise
tax package together that was designed to encourage
people to create a broader transit base.

Q And is Kitsap Transit, did you say, a PTBA?

A Yes, we are a PTBA.

Q Ckay. Now, in your role as executive
director, you deal with your bus system right?

A Yes.

Q And you al so deal with what we call POF, or
passenger-only ferry system services?

A Yes.

Q Now, how much of your tinme would you say is
split between the two types of services?

A The split for the last year or so has been
about 50/50. Over 22 years, you collect really an
excellent staff on the transit operating side of it,

which has allowed a Iot of ny tinme to be focused on



0142

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

t he devel opnent of passenger-only ferry services.

Q And so it takes half of your tine to do
ferries?

A Well, in our agency, I'malso the one with
t he devel opnent history and the devel opnent
experience, but it's a very big piece of work

Q Does that relate to its inportance? | guess
I just want to get to that point.

A Well, it's hugely inportant. Part of our
mssion, it's in our nmission statenent, is to support
| and use, specifically the Growth Managenent Act as
it's interpreted in our community, and to assist with
econoni ¢ devel opnent. And in both of these cases,
hel pi ng i nprove Brenerton's position as the
community's central city and hel ping i nprove the
financial situation in Bremerton, which is everything
from merchant opportunities to house values. This
figures very highly.

Q When you say this, you're tal king about the
passenger-only ferry system correct?

A. Yes, yes.

Q Okay. Now, based on your experience, your
know edge, what you've |earned the |ast number of
years, 20 years or nore, would you say there's a need

for passenger-only ferry service between Brenmerton
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and Seattle?

A Very definitely. During the period of tine
that the passenger-only ferry service ran, Brenmerton
began, for the first tinme in 25 years, to experience
a surge in both growth and devel opnment and on down to
housi ng val ues. Even in population, which hadn't
grown at all over a very long period of tinme, it
actually went up significantly for the first tine
just this last count.

Q Okay. So other than your Brenerton -- city
of Bremerton econonic benefit and house val ues, can
you think of other reasons why you say there is a
need for this passenger-only ferry service?

A. Well, in general, and here I'mtal ki ng about
all three potential passenger-only ferry services --

Q Those woul d be which, now?

A The Kingston, Brenerton and the Sout hworth
ar ea.

Q Okay.

A We're | ooking at creating a situation in

whi ch people who lived in these communities would be
within a half an hour transit tine of downtown
Seattle. The half-hour transit tinme was the transit
ti me when Bell evue started and Kirkland started and

all those places, and clearly the val ue of being that
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close to the state's econonmic engine is absolutely
huge, if you just look at history at all in the
regi on.

Q Okay. Now, do you have any other know edge
that you've gained in your position, such as neeting
wi th people, attending board neetings, attending
sem nars, public neetings, et cetera, as to
i ndi vi dual s who expressed a need for passenger-only
ferry service between Brenerton and Seattl e?

A. Well, certainly. Some quite close to ne.

My own daughter has been working in Seattle. And the
absence of passenger ferries is making it al nost

i npossible for her to get back in tine to get to ny
grandson before the day-care closes. That's been
averted because she was one of the very |ucky few who
managed to get a job in the Bremerton area just about
a week ago. Her best friend, who had noved here at
her encouragenent fromthe firmshe'd worked at in
Seattle, is now | ooking at noving to Poul sbho to
secure the shorter comute.

Q Okay. Any other personal experience you've
had attendi ng neetings, rotary functions, sonething
al ong the lines?

A Well, we've been absol utely besieged

t hroughout the entire process by commuters who were
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supportive. 1've personally, in the |ast couple of
nonths, tal ked to four or five people who said if it
doesn't happen this tine, then | will have to nove
back to Seattle, so --

Q And what do they nmean by if it doesn't
happen this tinme?

A I f passenger ferries don't start within sone

reasonabl e period of tine.

Q So obviously, you want to nmake sure it
happens?
A Yes.

Q Okay. Now, when the Washi ngton State

Passenger-Only Ferry Service di scontinued or ended,

how did that affect your -- Kitsap Transit as a
whol e? | should ask you that question.
A Well, we were already carrying a very high

vol une of people to Brenerton, so it really didn't
affect the service as nuch as it affected all of our
passengers. W will have to make m nor adjustnents,
but we won't have to add a | ot of service when Kitsap
Ferry Company starts, because the service is there
and enough volune and it's already tinmed to the
various tinmes, because we didn't really change it
much. There's no point in taking it out and then

putting it back in again eight, nine nonths letter
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1 Q Your bus schedule will nesh with the ferry?
2 A Yes, it will. That's what we do.
3 Q Okay. Now, Kitsap, Brenmerton, currently has

4 ferry service through Washi ngton State Ferri es;

5 right?

6 A Yes.

7 Q And it's -- but it's not passenger-only?

8 A Yes.

9 Q So what's the difference between running the

10 Washi ngton State Ferries system auto ferries

11 passenger service versus adding Kitsap Ferry Conpany
12 service?

13 A The buses that reach the termi nal between

14 the current sailings in the norning and the afternoon
15 of WF will have a ferry to neet, which will be good

16 news. The --

17 Q So in other words --
18 A -- service levels --
19 Q Sorry, | didn't nean to interrupt you.

20 You're saying currently buses arrive at the term nal
21 there's no ferry there?

22 A Yeah, our timng is set up, is keyed off the
23 ferries, but the buses neet and carry people

24 t hroughout ot her parts of the community.

25 Q | see.
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A. But it's all timed to the ferries, so you
can't really un-tine it. |It's better to get the

ferries back, frommy point of view

Q So addi ng the passenger-only ferry service
will allow your current riders to make a connection?
A Yes.

Q Anything el se that you can identify that --
Well, we'd have to take -- we have two buses
doi ng what one bus used to do. The bus that we
doubl ed up will go back to neeting probably the 7:00.
So minor adjustnments in the equi pment and route
assi gnnments.

Q Okay. Al right. Now, what about
economcally with the city of Brenmerton? Do you have
any know edge, based on your discussions with public
officials, as to how the passenger-only ferry service
will affect the region's econony, starting with
Bremerton?

A | know, because we've worked on this
together for a long tinme now, that the nmayor of
Bremerton agrees with the premi se that getting
passenger-only ferry service back and ultinmately
getting it able to operate at a higher speed is
absolutely crucial to Brenerton's econom c success.

The ki nds of people we're trying -- especially
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conpanies we're trying to bring to Brenerton, this

i ncludes the kind of people we're trying to get in
our building right at the termnal, want to be able
to have their enployees reach downtown Seattle

t hroughout the day. The big gap in the early
afternoon is as much of a problemfor them as
anything else is, and they want to be able to reach
Seattl e and reach the office and return nore quickly.

Q Okay.

A And we hear that fromthemas we talk to
t hem about | ease rates, anmong ot her things.

Q Now, were you involved in a recent
| egi slation to provide passenger-only ferry service
through a Public Transit Benefit Area nechani smt hat
the | egislature provided?

A Yes, we worked very hard on that with our
| egi sl ators.

Q And could you summarize, just so | have an
under st andi ng of what Kitsap Transit's invol venent
was | eading up to the service that's being offered
now t hrough that | egislation?

A Okay. We were happy to see the bill passed
inits first session. It allowed us to ask for a
separate |l evel of tax funding, primarily additiona

sal es tax, but also a foray back into the MBET, which
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we did use, or try to, for purposes of establishing
cross- Sound passenger-only ferry service, put out by
PTBAs, but in our case to be contracted. So we --

Q Why did you want a contract? Wy did you
want to do that?

A. Why did we want a contract?

Q Why did you want to resune that service
t hrough a PTBA?

A In our case, the board has been very clear
for along tine that we don't want to repeat the King
County situation, where there's different
transportation agencies for every little tiny kind of
transportati on you can dream up. The coordination
probl enms you have with that are really pretty
obvi ous, and | suspect everybody's read about themin
t he newspaper.

So the board's been very clear that Kitsap
Transit woul d be the broad-scale public transit
agency, and that will include rail or nonorail
al though nore likely earlier sonething they call a
fi xed gui deway bus or bus rapid transit. They're not
going to go build a whole bunch of additiona
agencies to acconplish these things. So this is
within our purview locally and at the regional |evel.

Q And you said that you were happy the bil
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passed on the first reading or first presentation.
What was the outcone of that legislation relative to
the service that's being proposed now?

A It let us go to the voters for a fully
devel oped plan. It did require a plan. W |ost the
bal |l ot neasure 39 to 61, and of course, after you
lose it, everyone is very happy to tell you why you
lost in order -- absolutely a host of reasons, and if
we had thought about them of course, why did we put
it out there. But the people in the affected areas
did vote for it, in Bremerton and in the Kingston
area, especially, and in Bainbridge Island, where it
will take a ot of stress off the main highway that
runs to the Bainbridge Ferry termnal. They voted at
a 68 percent level. As you got way out into the
rural areas of Kitsap, we just got killed, so --

Q Okay. So after the ballot nmeasure failed,
what was your next step as Kitsap Transit?

A. Well, we considered trying to scale it back
but at that point, we'd been talking with the private
operators for years, in part because we had wanted to
contract out the service, rather than run it directly
oursel ves under any circunstance, and they came
forward and said, Well, we'd like to try. And our

response was, That sounds good to us, but we would
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like to try to set it up in such a way that we can
provi de you especially the federal grant |eve
support and the termnals that we've built and those
ki nds of issues. So we canme up with a joint

devel opnent agreenent that |lets us go forward under
those ternms, and we are seeking the federal funds.

Q Now, is there a joint devel opnent agreenent
between Kitsap Transit and Kitsap Ferry Conpany?

A Yes, there is.

Q Just briefly, what does that docunent do?
What is the purpose of that joint devel opnent
agreenent ?

A Well, it lets themuse, as an asset, the
ferry dock in Brenerton that actually is ours, the
passenger ferry dock, and it sets it up so that we
can help themw th boats in the near future. W have
grant requests in for a prototype ultra | ow wei ght
boat. It lets us work with themas Kitsap's officia
representative on helping to create a major passenger
ferry terminal on the Seattle waterfront, because
we're going to have a crisis after our three start
and three or four others want to start, where to put
t hese boats when they all want to get there at a
gquarter to 8:00 in the norning.

JUDGE MOSS: M. Crane, let nme interrupt you
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at this point.

MR. CRANE: Sure.

JUDGE MOSS: | think we're getting into a
ot of detail that we don't need for present
purposes. The focus of our concern is on the urgent
and i nmedi at e need question that was chall enged. So
if you have sonething specifically on that point from
this witness, that would be fine. Oherwise, this
general information is sinply not helpful to us, and
we are a little bit short of tine. |[|'mgoing to naeke
some ot her adjustnents to our hearing here
nmonentarily.

MR. CRANE: Thank you, Your Honor

Q I don't have many nore questions, one of

which had to do with in the event this passenger-only
ferry service is, in fact, comenced, what wll that
effect be on your transit systemas a whole? In
ot her words, how does that affect people using cars,
ridership in autonobiles, that sort of thing? What's

the effect nore broadly than just buses?

A We did | ose sone riders -- or riders. Sone
switched to either -- to either Southworth or to
Bai nbridge Island. 1It's nuch better for us if they

make the shorter trip to Brenerton. And | think we

probably | ost sonme people to driving around, which is
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1 sort of an environnental nightmare for the whole

2 region to have people not take a ferry, but to drive
3 90-sone miles to get to Seattle.

4 Q So the passenger-only ferry service woul d,
5 in other words, relieve the use of the autonobile to
6 some degree?

7 A Yes, it would, it would.

8 Q What about other use, like bicycle riders?
9 How is that affected by the service?

10 A. Most of the bicycle riders, | believe,

11 switched to the WBF boats. That's our general

12 conclusion. There's trenendous overcrowdi ng on the
13 WSF boats at this nmonent.

14 Q And will the Kitsap Ferry System-- Kitsap
15 Ferry Conpany have bicycle capacity on its vessel s?
16 A Yes, | believe it will. And we al ready have

17 bi cycl e capacity at the term nal for storage.

18 MR. CRANE: Okay. That's all the questions
19 | have.

20 JUDGE MOSS: Thank you. Anything from

21 Staff?

22 MS. WATSON:  No.

23 JUDGE MOSS: All right. Anything fromthe

24 Bench? All right. Let's have our cross-exan nation.

25 MR, IGITZIN: | have no questions.
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JUDGE MOSS: Al right. Very good. W
just saved a lot of time. Thank you very nuch.
Appreciate your testinony. | think, in ternms of the
-- we had tal ked about having the Staff w tnesses
next. W have the statenments by Staff as part of our
record, and | think there's some suppl enent al
material with respect to Ms. Allen, at |east, perhaps
t he nmenorandum t hat was prepared, as | recall. M
intention, | should say, is to nake all of this
material that's part of the application and part of
the process we've had today, it will be considered as
part of the record.

It strikes the Bench that it is really
unnecessary to have live testinony from Staff that
woul d basically cover this sane material. So what we
woul d propose to do at this juncture, then, is have
M. lIglitzin put on his witness, and if he can show
rebuttal evidence that woul d perhaps persuade the
Bench differently, then we m ght reconsider, but at
this juncture, | think we could get by wi thout
Staff's testinony.

MS. WATSON: That's fine with Staff. |If
time permts, we would like to still present sone
evi dence, because there's a little bit that's

additional to what's in the materials that we
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previously filed.

JUDGE MOSS: I n terms of paper evidence or

M5. WATSON: There is one exhibit that we
wanted to offer and there's a small anount of new
verbal testinony, as well.

JUDGE MOSS: Okay. We can consider that at
the end, but | think, in the interest of time, we
need to go ahead, so --

MS. WATSON: Sure. That's perfectly fine
with Staff.

JUDGE MOSS: Thank you, Ms. Watson. W
appreci ate you being so acconmodating there. M.
Iglitzin, if you' d call your witness, please.

MR, IGQITZIN: Thank you. | do not have a
witness to call. What | would like to do is
i ntroduce these docunments and address any objections
to them all of which are from public record, except
for a two-page declaration identifying what they are
and where they are from froman attorney in ny firm
| guess if | could present themto you, so you could
[ ook at them while we discuss them if that's
appropri ate?

JUDGE MOSS: Being mndful, M. Crane, have

you had an opportunity to review these?
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1 MR, CRANE: Just in a cursory fashion. MW
2 -- | would object to all -- alnpst all of it, Your

3 Honor. The only thing that didn't bother ne at first
4 was an area map. | mean, | guess it's somewhat

5 hel pful for purposes of orientation, and that's

6 Exhibit A. Oher than that, Exhibit B is a schedule
7 that's al ready been discussed, although | didn't nove
8 to admit the schedule that M. Dronkert testified to
9 and I'd like to do that now, Your Honor. [If I could
10 nove to adnit that schedule as an exhibit fromthe

11 Kitsap Ferry Conpany.

12 JUDGE MOSS: Is it the same as this?

13 MR. CRANE: It is -- well, it probably is
14 the sane. It |ooks different. Mne is sumer 2004,
15 yes. But the rest of the information, | just don't

16 see its relevance.

17 MR, ITGITZIN: |'m happy to address the

18 rel evance, although I think nostly the relevance is
19 pretty apparent, but --

20 CHAl RANOMVAN SHOWALTER:  What is the

21 rel evance?

22 MR ITGITZIN:. Well, the relevance is that
23 in determ ning the need for the proposed service,
24 it's inportant to see what service al ready exists.

25 And in fact, Exhibit A shows the routes currently
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1 bei ng served by Washington State Ferries, Exhibit B
2 is the schedule which we nutually agree is rel evant,
3 Exhibit Cis the WSF fare information, and one of the
4 i ssues which we haven't tal ked about today, because
5 I'"'mnot wasting everyone's time by meking all of ny
6 argunent prematurely, is that what is, in fact,
7 happening is that what's being offered is a prem um
8 service, and in thinking about where the use is going
9 to conme from we think that the evidence indicates
10 that what we're sinply going to have is certain
11 passengers currently taking Washington State Ferry
12 service switching to a nore prem umlevel, first
13 class service on the applicant's ferry. And we
14 believe that there m ght be a demand for that, but
15 that does not denonstrate that there's a need for
16 that service
17 The rest of the docunments, all of which are
18 public records fromthe State Ferries Wb site
19 except for Exhibit F, which indicates the bus
20 service, which is provided by Kitsap Transit, which
21 we' ve just heard testinony about, show ng that
22 there's already a coordinated bus service for people
23 who take the Washington State Ferries.
24 The rest of the material -- the bulk of the

25 material is the ridership infornmation that M.
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Dronkert testified he | ooked at, and it basically
will allowthe IBU to argue or allow the Comm ssion
to review what's happening with passenger-only
ridership. You'll notice --

JUDGE MOSS: M. Iglitzin, I think, having
an opportunity to reviewthis, we are fairly
persuaded that it is at |east of sonme rel evance.

It's not irrelevant to the point that we would deny
its entry into the record. So over counsel's
objection, we will admt -- is all of this underneath
the Krebs decl aration?

MR IGLITZIN: Yes, it is.

JUDGE MOSS:  All right. I'msinply going to
mark it as a single exhibit. 1'Il assign it a nunber
later on. You can refer to it, for purposes of
argunent, as the Krebs exhibit.

MR, I GLITZIN. Thank you.

JUDGE MOSS: Al right.

MR. IGLITZIN. And | have no other case to
put on.

JUDGE MOSS: Okay. Ms. Watson, what was it
you wanted to hand up?

M5. WATSON: We received -- Staff received a
letter fromthe Washington State Ferry System and

that was really the only piece of evidence that we
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wanted to submt during this proceeding.

JUDGE MOSS:  All right. Wiy don't you hand
that up and nake sure counsel have a copy.

MS. WATSON: They do.

JUDGE MOSS: They have copies. |Is there
going to be any objection to this exhibit?

MR, I GLITZIN:  No, Your Honor.

MR, CRANE: No.

JUDCGE MOSS: It will be admitted. 1'Il mark
it later.

MR, CRANE: Your Honor, have you al ready
ruled on and wish to not receive any further argunent
with respect to the exhibit proposed by the I1BU? W
have a declaration of Judith Krebs --

JUDGE MOSS: Right.

MR. CRANE: -- and a bunch of exhibits, but
no witness testified on anything in here.

JUDGE MOSS: Right, and that will certainly
go to the weight it's given.

MR, CRANE: Okay. So | should argue that in
my closing, is what you're saying.

JUDGE MOSS: Sure.

MR, CRANE: kay. That's fine.

JUDGE MOSS: Ms. Watson, what was the nature

of the oral testinmony you wanted to offer?
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MS. WATSON: | think that the way the record
stands right now, it's fairly conplete, so --

JUDGE MOSS: W think so, too. Thank you
very much. Al right. Let's have a little tinme for
oral argunment here, | think. And what | woul d
propose is that we -- that M. Iglitzin go first. It
is on his protest that we are here today. And |'l
give you ten mnutes for that, and then we'll give
each of the other parties ten mnutes to argue, and
then five mnutes for rebuttal. M. Iglitzin.

MR, I GITZIN. Thank you.

JUDGE MOSS: |s that reasonable? All right.
"Il try to time you all closely. 1'll use ny watch
so if there's any disagreenent, no one gets to see it
but me. Al right. WM. lIglitzin, go ahead, please.

MR, I GITZIN:. Thank you very much. The
| egal standard which has been posed to the Comm ssion
seems very clear. Earlier today, we were discussing
the i ssue about who has the burden of proof. |
think, while |I'mnot aware of any authority
interpreting this admnistrative code provision, and
"Il note that the authority that was quoted by M.
Crane really is not the sane standard.

What | was struck by is that there need not

be a hearing on the protest at all. The decision of
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the Commi ssion -- it was within the Conmmi ssion's
discretion to grant or deny the protest w thout
hearing. So it seens to the IBU that what's really
going on today is that the Conmi ssion has the burden
of persuading itself in deciding, really -- | don't
think either of the parties, the applicant or the
protestant, really bear the burden of proof in the
sense we m ght expect in certain kinds of judicia
proceedings. This is a quasi-judicial proceeding.

The Conmmi ssion has to decide ultimately
whet her or not the criteria for granting -- issuing a
tenmporary certificate are nmet. |f the Conm ssion
decides that they are net, then the protest is
denied. |If the Commi ssion decides that they are not
nmet, then the protest would be granted and the
tenporary certificate revoked or vacated.

As | said in ny brief opening statenment, the
threshold test is whether there's an urgent and
i medi ate need for the passenger-only service being
of fered by the applicant, and the |IBU contends that
no urgent and i nedi ate need has been denonstrated.
The need is -- the desire for this service cannot be
seen as urgent.

The passenger-only ferry service being

provi ded by the Washington State Ferries, we heard
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testinony, term nated in Septenber of 2003,
approximately nine nonths ago. A few nonths |ater
the voters of Kitsap County voted down a proposa
that woul d have replaced that service with
passenger-only ferries. That was in Novenber of 2003.
And it was not until the end of April 2004 that
Kitsap Ferry Conpany applied for this service. That
does not -- and all during that tine, there is no
evi dence that there has been an econom c catastrophe
in Kitsap County or in Brenerton. What you heard is
t hat peopl e are unhappy that they do not have the
precise routes, sailing tinmes that they night prefer
and that they do not -- there nmight be suggestions
t hat people would prefer a 40-mnute sailing tine to
a 60-mnute sailing tine.

VWhat the |1BU focuses on is the term need.
We heard in the testinony what's evidence of demand,
and dermand being that there are apparently people
who, offered the choice of paying a little over $5
round trip to sail on a Washington State ferry as a
passenger versus paying $12 or even in excess of that
to get what mght be for thema nore convenient or
nmore |luxurious or quicker ferry service fromthe
applicant, there are, in fact, people who would stop

riding Washington State Ferries and instead ride the
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Aqua Express, or people who would stop driving around
the peninsula, driving through Tacoma, and instead
woul d ride the Agua Express.

JUDGE MOSS: Let's keep our cases straight.
This is not Agua Express.

MR ITGITZIN:. I'msorry, thank you. The
peopl e woul d, instead of riding Washi ngton State
Ferries or driving around or finding some other neans
of doing their comute, they would choose to ride the
Kitsap Ferry Conpany, or indeed, | suppose there are
peopl e who woul d prefer to relocate their residence
or relocate their job rather than continuing to ride
Washi ngton State Ferries.

We've heard scant evidence of those kinds of
lifestyle changes. \What evidence we have heard
suggests that, yes, indeed, there may well be a
demand for this service. But when the |egislature
used the word need, we think that they neant
sonmet hing nore than just a preference. And
conparisons are -- but at least with the Agqua Express
application, they are attenpting to offer service
from Kingston to Seattle that does not currently
exi st .

| think it is msleading to continually say

this is passenger-only service and that's a new
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service. Any passenger without a car right now can
go on a ferry fromBrenerton to Seattle and back, and
the experience is, in all meaningful ways, identica
to the service which will be provided by Kitsap Ferry
Conpany.

CHAl RMOVAN SHOWALTER: What is your conment,
t hough, on the evidence that a passenger or a person
trying to get to a job in Seattle that starts at 8:00
can save 40 m nutes one way, and that that can affect
whet her a person can actually take a job,
particularly in terns of child care?

MR ITGITZIN. Well, we've heard only
anecdot al evidence of people whose schedul es woul d be
nore convenient. | did not sit down and | ook at the
exact bus and ferry schedules. Yes, certainly
sonmeone m ght have to take an earlier ferry than they
ot herwi se woul d choose to or they would have to try
to arrange to have a later job start date

We heard testinony in the Aqua Express case
that, in fact, one reason that they are confident
there will be a demand for that ferry service is that
their survey shows people's job tinmes are quite
el astic and that people are able to adjust their work
schedules in large part to nmeet their ferry sailing

needs.
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I don't dispute that there night be people
for whomthis would be an enornous conveni ence to
have the additional sailings, if nothing else. It's
obvi ously better to have two additional sailings.
That is going to be convenient for people.

What | note is the absence of any evidence
of substantial harmor detriment in the nine nonths
since the Washi ngton State passenger-only ferry
ceased.

Again, the ultimte point that | think the
| BU wants to nake is that, as we understand, the test
is not whether this service would be a good thing.

It quite clearly would be a good thing for sone
peopl e who woul d have that additional option, and
it's a good thing either for people to whomit's

i mportant to have reserved seats and that that's an
anenity that they want. The question is whether it's
t he urgent and i medi ate need, which to the IBUis a
much hi gher threshold, justifying this kind of
enmergency approval, and it would release the Kitsap
Ferry Company for this period between now and
Novenber of the obligation of going through and
conpl eting the permanent application process. Thank
you.

JUDGE MOSS: Thank you.
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MR. CRANE: Your Honor and the memnbers of
the Commi ssion, what we just heard was an adm ssion
by the IBU that, in fact, the service would be used
by a substantial nunber of people who preferred, by
choice, to use the service or to pay for the service
that they felt they wanted.

What really struck ne is there's no evidence
by the IBU that this would not be urgent and
necessary. There's no evidence that it wasn't needed
by the commuters. There's no evidence that it was
not needed by the transit service. There's no
evidence that it was not needed by the city of
Bremerton for economic revitalization.

Al it was was questioning, Well, we don't
interpret the data this way. In other words, we
don't have any evidence to put on to dispute it, we
just don't really like the result. That's really not
t he purpose of this hearing, to determ ne, on a
tenporary certificate, whether soneone, by virtue of
assertion, can denonstrate there is no urgent and
i medi at e need.

Clearly, their evidence is in the record in
replete formthrough the application, the letters of
support by legislation, cities, counties, transit

agencies, 90 letters. An ammzing response, fromny
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st andpoi nt, who really want this service. The
ridership results, nearly 500 responding to a survey,
saying we would |ike to have the service and we woul d
like to have it at certain times. | just don't think
there's any question that there's an urgent and

i medi at e need.

It's not just, Well, we would prefer this
prem um service and if you offered it to us, you
know, we'll take it. That's not the test here. The
test is is the service being provided at tinmes not
currently available, is it being provided under
transit tines that are inproved over the ferry
system and are there people who wish to do so and
are currently unable to by virtue of the term nation
of the passenger-only ferry service by Washi ngton
State Ferries in 2003?

That termination was a result of a
| egi sl ative decision that it could no |onger fund
Washi ngton State Ferries' very expensive
passenger-only ferry service. The legislature
deternmined the State was not to provide it. The
| egi slature did not determine that the comuters
weren't going to get it, however. |In fact, the
opposite occurred. The legislature said, W want the

Public Transit Benefit Areas to determ ne whether to
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initiate the service. It's the PTBA that is the

rel evant governnent agency here, and the PTBA, Kitsap
Transit, through the testinmny of M. Hayes, has
identified this is an enornmously val uable service and
beneficial and wi shes to do so by contracting with
Kitsap Ferry to provide the service that everyone has
i ndi cated they want and need.

Rel ative to the urgency, it's difficult to
say it's not urgent, because it hasn't been provided.
| alluded to that in ny opening statement. Because
nobody had the right to provide it in Septenmber 2003,
when the Washington State Ferries discontinued it.

It had to go through the PTBA. That was the process
that Kitsap Transit took nmonths with the Kitsap Ferry
System The fact that the voters turned down or
refused to tax thenselves for the service doesn't
mean they didn't want it; it just neant that they
didn't want to provide public taxes as a neans to
support it.

The alternative, therefore, is to contract
with a very capable, able, fit, financially viable,
ready to work business, Kitsap Ferry, to provide that
servi ce as soon as possible. That's exactly what it
intends to do. M. Dronkert | think sunmarized it

very well when he said, Really, there's a pent up
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demand here, there's a need established by virtue of
everything in the application, all the discussions,
the surveys, the neetings with the governnent
officials that there is this need out here. And for
the I1BU to challenge that and say, Well, they really
don't need it at all, it's not the IBU that's taking
the service; it's the comuters, it's the visitors,
it's the people working in the region. W're not
asking the 1BU do they need this; the question is
whet her the region needs this, whether the commuters
and i ndivi dual business users, travelers, and people
on recreation need the service.

And | think, by virtue of the service that's
being provided as an alternative to Washi ngton State
Ferries, a faster, probably even better service, is
sonmething that | think the Comm ssion should
whol eheartedly endorse and provi de as soon as
possible so this ferry system can get started.

And so the admi ssion that it would be a good
thing | don't think at all makes this application
subj ect to being reversed. The Commi ssion found,
through the initial application and an investigation
t hrough the Conm ssion Staff doing the investigation
and analysis, | think denonstrated it quite clearly

that there was the need, and there's nothing today
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that |1've heard that at all undercuts that, and so we
woul d Iike to argue that, based on the evidence
presented today, there's an overwhel mi ng show ng of
urgent and i medi ate need, and the service is
necessary, and the Conmm ssion should uphold its prior
deci sion. Thank you.

JUDGE MOSS: Thank you. | comrend you both
on your brevity. M. Watson

M5. WATSON: Hopefully, I will be just as

brief.
JUDGE MOSS: Hopefully.
MS. WATSON: | would like to begin with a
| ook at the burden, and | will be brief in this part.

If you |l ook at WAC 480-51-060, Subsections (5) and
(6), those are the sections that address a protest of
a tenporary permt. And in Subsection (5), it states
that the interested person nust state the grounds for
the protest and contain a statement of the interest,
and then, in Section (6) it goes on to state that a
hearing m ght be held if the Conm ssion so desires.
And if that hearing is held, it's held on the
protest, and even if it's not held, the Conm ssion
must be persuaded based on the witten protest
itself.

So what that boils down to is that the
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Commi ssi on nust be persuaded by the protest that its
deci sion was wong, so the burden does properly lie
with IBU. The Commi ssion itself does not have the
burden of determining that it was wong or right in
i ssuing the order, as was suggested.

Having said that, I'd like to nove on to the
i medi ate and urgent need standard. The Commi ssion
hasn't had an opportunity to address many ferry
cases, especially in a contested proceedi ng.
However, the solid waste industry offers an anal ogous
set of rules. For exanple, the solid waste rules
al so use the i mmredi ate and urgent standard for
i ssuing a tenmporary certificate. I'll give you a
case cite, and I"'mgoing to talk about this case a
little bit, and | can provide a copy of that order if
you'd I|ike.

It's order WG Nunmber 1536, in re: Ryder
Di stribution Systens, Inc., Application Nunmber
GA-75563. I n that case, the Comm ssion had an
opportunity to define what the need is that -- well
define what need needs to be in existence.

The Conmi ssion's principal concern in
deci di ng whether to grant a tenporary authority is
the need for the service, and if it appears

reasonably probable that unmet need for the service
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exists and if other indicators are generally
favorable to a grant, the Comm ssion will grant the
tenporary authority. That conmes from pages two and
three of that order.

In this case, the Comm ssion had before it
| etters of support submitted by the applicant. Those
letters indicate that passenger-only ferry service is
sonmet hing distinct and different from autonobile
ferries, and that the autonobile ferry service
of fered by Washington State Ferries is inadequate to
neet their need.

Since the time that the protest has been
filed, the Conmi ssion has received over 90 letters,
and we will supply a copy of those. Thus, there's a
-- it's reasonably probable that an unnmet need for
passenger-only ferry service between Brenerton and
Seattl e exists.

In the same case that | cited to you before
in re: Ryder Distribution Systens, the Commi ssion had
an opportunity to apply the i medi ate and urgent need
standard, and the Comm ssion there stated that an
i mediate and -- an inmedi ate need is an inm nent
need that is required prior to the tine a contested
application for a permanent authority can be granted.

So in other words, if an unnet need exists
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that cannot be fulfilled prior to the pernanent
authority process being conpleted, before the tine
that the applicant intends to initiate the service,
then there's an inmedi acy.

In this case, Kitsap Ferry intends to
commence service within 90 days of the grant of the
tenporary authority. That tenporary authority has
been granted, and we had testinobny today stating that
after the Conmi ssion rules upon this protest, it wll
take them approxi mately four weeks to get things in
pl ace so they can put the boat in the water and start
transporti ng passengers back and forth.

In all likelihood, the proceeding on Kitsap
Ferry's permanent certificate will not be conpl eted
by August 1st. For exanple, if you | ook at the Aqua
Express proceedi ng, that application was filed,
believe, on April 8th, which was a number of weeks

before Kitsap Ferry filed its application. The

hearing -- you've already heard hearing on part of
that, and there will be another hearing date on June
19th -- I'msorry, July 19th. It's not likely that
an order will be avail able before August 1st, and so

it's fairly apparent that the permanent authority
won't be revolved by August 1st for Kitsap Ferry. So

there is an i Mmedi ate and urgent need in this case.
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The Conmmi ssion al so has before it
information that indicates that granting the
tenporary authority was in the public interest, and
the record is fairly conplete on that, and I won't
bel abor the point.

So in conclusion, IBU has failed to neet its
burden showi ng that the grant of a tenporary permt
was not in the public interest and that the
Commi ssi on acted i nproperly, thus the Comm ssion
shoul d uphold its decision to grant the tenporary
authority.

JUDGE MOSS: Thank you, Ms. Watson. M.
Iglitzin, do you wish to use any of your five mnutes
rebuttal tinme?

MR ITGITZIN:. Only to the follow ng extent.
Regar dl ess of the discussion of burdens of proof or
persuasi on, the adm nistrative regulation is clear
that in order for a tenporary certificate to be
justified, the Conm ssion nust find an urgent and
i medi ate need. And to say, Well, the IBU hasn't
presented evi dence of absence of such a need, we
think that the burden on that point ultimately rests
with the party that is asserting that an urgent and
i medi ate need exists. Thank you.

JUDGE MOSS: All right. Having received the
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evi dence and heard the argunent, the Comnmi ssion will
retire to deliberate and will, in short order, due
course, enter a witten order. And with that, we're
in recess. Thank you.

MR I GLITZIN. Thank you.

(Exhi bits Numbers 1 through 6 were marked

and admitted followi ng the hearing.)

(Proceedi ngs adjourned at 4:20 p.m)



