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COMES NOW Respondent, SBC Telecom, Inc. (“SBC"), by and through its attorneys of
record, Richard A. Finnigan and B. Seth Bailey, attorneys at law, and files this Motion for Summary
Disposition with the Washington Utilities and Trangportation Commisson (the “Commisson”).

INTRODUCTION
Pursuant to WAC 480-09-426, SBC submits to the Commission that there is no genuine
issue as to any materid fact and that SBC is entitled to summary dispostion in its favor. Under the
requirements of WAC 480-09-426, the Commission is to look to CR 56 for giidance on how to ded
with motions for summary dispostion. The law surrounding CR 56 motions for summary judgment
is well settled. Like the explicit requirements of WAC 480-09-426, under CR 56, summary
judgment must be entered if there is no genuine issue as to any materid fact and the moving party is

entitled to judgment as a matter of law. FRCP 56(c); Tanner Electric Coop. V. Puget Sound Power

& Light Co., 128 Wn.2d 656, 668, 911 P.2d 1301 (1996).
Once the moving party medts its initid burden of showing the aisence of any genuine issues
of materid fact, the burden then shifts to the non-moving party to set forth specific facts, not just

speculation, to avoid summary judgment being entered againg it. FRCP 56(e); Kendal v. Public

Hospitd Dig., 118 Wn.2d 1, 89, 820 P.2d 497 (1991). “The whole purpose of summary judgment
procedure would be defeated if a case could be forced to trid by a mere assertion that an issue exists
without any showing of evidence” See, Reed v. Streib, 65 Wn.2d 700, 707, 399 P.2d 338 (1965).
Thus, snce SBC has demondrated below that there is no materidly disputed fact, and it is entitled
to judgment as a maiter of law, the burden shifts to the Commisson to affirmatively demondrate

with more than mere dlegations that summary disposition is not appropriate.
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FACTS'

On June 1, 2000, Kathrine Heming, Vice President of Interconnection Implementation for U
S West Communications, Inc. (“U S West”), now known as Qwest Corporation (“Qwest”), sent a
letter designed to serve as a settlement between SBC and Qwest (the “Settlement Letter”) to SBC's
Generd Counsel, Thomas Hartmann.? See, Settlement Letter, attached as Exhibit 1.

In order to understand the purpose behind the Settlement Letter, the history of the agreement
mus be understood. SBC was in the process of completing its merger with Ameritech. As a part of
the SBC/Ameritech merger, the Federd Communications Commisson (“FCC”) had placed severd
requirements on SBC. One of these requirements was tha SBC would offer services as a
competitive locd exchange carier (“CLEC”) outsde of SBC's traditiona thirteenstate incumbent
local exchange carrier (“ILEC”) territory.

As a pat of this requirement to offer services as a CLEC, the FCC had edtablished a
schedule by which SBC had to provide services (as a CLEC) in various states and, in particular, in
the top 30 markets within those states. If SBC failed to meet the FCC's imposed deadlines, SBC
was subject to millions of dollars of potentid fines As a result, time was truly of the essence in
ensuring that SBC, as a CLEC, was able to fully implement the FCC's schedule, by working with
the ILECs in the various |locations.

One of the locations in which SBC was required to offer services as a CLEC was the Sesttle,
Washington market. Indeed, Seettle was one of the first places on the FCC's schedule where SBC

had to provide services as a CLEC. In an effort to comply with the requirements of the FCC's

! These facts are supported by the accompanying Declaration of David Hammock.

2 Attached to the Settlement Letter that was filed with the Staff's Amended Complaint is a lengthy “line sharing”

amendment to an interconnection agreement. This appears to be an error on Qwest' s part when it produced to Staff the
various agreements that are the subject matter of this dispute. The line sharing amendment was never part of the
Settlement Letter and was not executed by SBC and Qwest in relation to the Settlement Letter or in any other context.
See, Declaration of David Hammock.
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merger order, SBC was willing to withdraw its oppodtion to the U S West/Qwest merger in
exchange for U S West's willingness to dlow SBC to implement certain terms and conditions in the
executed agreements prior to Commisson gpprova which would dlow SBC to comply with the
FCC's order regarding its merger with Ameritech. SBC was determined to do its best to comply
with the FCC's sthedule.  Thus, the criticad issue for SBC was the timing of the interconnection
agreements — even above the actual provisions themselves.

Along these lines, the Settlement Letter spells out one specific requirement that Qwest had
to perform, in addition to timey entering into an interconnection agreement, in order to dlow SBC
to meet the FCC's sthedule.  That involved the provisoning of an OC 12 a SBC's fadilities in
Sedttle. If Qwest was willing to provison an OC 12 in Sesttle for SBC's use by the deadlines listed
in the Settlement Letter, SBC felt confident that it would be able to meet the FCC's deadline that it
begin providing sarvices in the Sedttle area within a specific timeframe.  This was a one-time
provison that was not “ongoing” in reture.

With respect to the various provisons in the Settlement Letter associated with entering into
interconnection agreements in the dates (including Washington), under the explicit terms of the
Settlement  Letter, unbundling of network dements, trangporting live traffic and  other
“interconnection” type activities could not be implemented until after the appropriate various date
commissions had approved the interconnection agreement for that state under 47 U.S.C. § 252. The
Settlement Letter did cdl for Qwest to begin to “process service orders’ after the execution of the
various interconnection agreements, but before final state commission gpprova. This provison was
merdly to ensure tha everything was in place upon dsate commisson gpprova for actud
implementation of the interconnection agreements. All of the “interconnection” types of obligations

were explicitly postponed until after state commisson gpprova.
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ARGUMENT

1 The Staff’'s Analysis of the Types of Agreements that Must Be Filed with the
Commission Under 47 U.S.C. 8§ 252 is Faulty:

The Commisson Staff (*Staff”) has dleged that the Settlement Letter should have been filed
with the Commisson but was not, thus violating 47 U.SC. § 252 and RCW 80.36.150. See,
Amended Complaint, causes d action 1, 2 and 4.3 In its Amended Complaint, the Staff relies on In

the Matter of Owest Communications Internationd Inc. Petition for Declaratory Ruling on the

Scope of the Duty to File and Obtain Prior Approva of Negotiated Contractud Arrangements under

Section 252(a)(1), Memorandum Opinion and Order, FCC 02-276, 17 FCC Rcd. 19,337, 1 8 (Oct. 4,

2002) (the “FCC Filing Reguirements Order”) for its argument that the Settlement Letter should
have been filed with the Commisson. See, Amended Complaint, & 4. However, by its own
terms, the FCC Filing Requirements Order excludes the Settlement Letter from the types of
agreements that must be filed with state commissions.

The FCC Filing Requirements Order atempts to parse out which agreements between
telecommunications companies are “interconnection agreements’ under 47 U.S.C. 8§88 251 and 252,
and therefore subject to the filing requirements, and which agreements are settlement agreements
that need not be filed with the state commissons. When discussng the types of agreements that do
need to be filed with a state commission like the Commission, the FCC stated generdly:

Based on these datutory provisons, we find that an agreement that creates an

ongoing obligation pertaining to resale, number portability, diding parity, access

to rightsof-way, reciprocad compensaion, interconnection, unbundled network

dements, or collocation is an interconnection agreement that must be filed
pursuant to section 252(a)(1). (Emphasisin origind).

See, FCC Filing Requirements Order, at 1 8.

3 Causes of action 3, 5, 6 and 7 are not applicable to SBC.
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However, the FCC acknowledged (contrary to the assertions of severd state commissions
that filed comments in the FCC's proceeding) that not al agreements need to be filed with the State
commissons. The FCC Filing Reguirements Order specificdly excludes certain types of settlement
agreements from those types of agreements that need to be filed with State commissons.
Admittedly, not al settlement agreements are free from the filing requirements of Section 252(a)(1).
However, those agreements that do not have an “ongoing” interconnection nature to them are not

required to be filed with state commissions.

2. The Settlement Letter was a “Backward-Looking” Agreement with No Specific
I nter connection Provisions Obligated Under It:

In this case, the only requirements imposed on the parties by the Settlement Letter were to
enter into and patidly implement interconnection agreements (eg. dlow the ordering and
provisoning of interconnection faclities and trunks with the underganding that no live traffic
would be exchanged until the Agreement was approved by the agppropriate state commission), and a
one-time provisoning of facilities necessary for Qwest to terminate an OC 12 on SBC's premises.
These two obligations were not “ongoing” within the meaning of the FCC Filing Requirements
Order. The Sdtlement Letter does not specificdly involve any of the provisons of an

interconnection agreement such as resdle, number portability, collocation, etc.

a. The Obligation Under the Settlement Letter to Enter Into Interconnection
Agreements Was Not Ongoing and Did Not Involve “Interconnection” type
Services:

Although the obligations in the interconnection agreements themsdves were obvioudy
“ongoing” as that term is used by the FCC Filing Requirements Order, the obligation to enter into

an interconnection agreement was not an ongoing obligation. The agreement to enter into
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interconnection agreements only existed once in each date for a finite period of time. Thus the
“ongoing” requirement necessary for an agreement to be the type of agreement that needs to be filed
with the state commissons is completely lacking from the provisons cdling for the parties to enter
into interconnection agreements.

Further, the obligation to enter into an interconnection agreement is not an “interconnection”
type obligation that makes the agreement subject to the filing requirements. The Settlement Letter
only bound SBC and Qwest to do what the Telecommunications Act of 1996 (the “Act”) required of
them anyway. See, 47 U.S.C. 88 251, 252. In other words, in exchange for SBC's willingness to
drop its oppostion to the U S West / Qwest merger, Qwest agreed to fulfill its obligations under the
Act in a timeframe that dlowed SBC to meet the obligations imposed on SBC by the FCC as a
result of the SBC/Ameritech merger.

This does not mean that the terms of the interconnection agreements themsalves were not
disputed. They were. The terms of each interconnection agreement entered into by SBC and Qwest
was negotiated in the traditiond manner and submitted to the various state commissons in the
traditiond manner as outlined by Section 252 of the Act. See, Declaration of David Hammock.
Any other CLEC could have invoked the same provisons of the Act that required Qwest to enter
into an interconnection agreement with SBC. Thus, the agreement in the Settlement Letter that
Qwest and SBC would execute interconnection agreements did not entitte SBC to any benefit that
any other CLEC could not have obtained. It only ensured that Quwest would live up to its obligation

imposed upon it under Sections 251 and 252 of the Act to enter into an interconnection agreement.
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b. The Obligation to Provison Facilities for an OC 12 Was Not an
“Interconnection” Type Service that Subjected the Settlement Letter to the
Filing Requirements:

In one of its clarifications of the types of settlement agreements that need not be filed with
state commissions, the FCC stated:

The first matter concerns which settlement agreements, if any, must be filed under
section 252(8)(1). . . . Medy insating the term “settlement agreement” in a
document does not excuse carriers of their filing obligation under section 252(a)
or prevent a sae commisson from gpproving or rgecting the agreement as an
interconnection agreement under section 252(e). However, we adso agree with
Qwed that those settlement agreements that smply provide for *“backward-
looking consderdion” (e.g., the settlement of a dispute in condderation for a cash
payment or the cancdlation of an unpaid hill) need not befiled.

FCC Filing Requirements Order, at { 12 on page 6 (emphasis added).

The Settlement Letter’'s requirement that Qwest terminate an OC 12 a SBC's building was
the same type of obligation as a cash payment or cancelation of an unpad bill. It was a one-time
“payment” type arangement between the paties in exchange for SBC's withdrawa of its
opposition to the U S West/Qwest merger.  Once it was done, there were no continuing obligations
under the Settlement Letter, just like once the check is written there are no continuing obligations
under a settlement of past hilling disputes. In other words, once the OC 12 matter was handled,
neither SBC nor Qwest ever pulled out the Settlement Letter to determine what their “ongoing”

obligations were under itsterms.

3. Application of the Staff’s Interpretation of the Filing Requirements as Outlined in the
Amended Complaint Is Against Public Policy:

If even the mogt technicd and minor obligations, such as the agreement to negotiate
interconnection agreements or the one-time OC 12 agreement in the Settlement Letter, result in a

filing obligation under Section 252(a)(1), it will place a dgnificant damper on the ability of
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companies to settle disputes. The Saff’'s approach to these types of agreements will have a chilling
effect tha will lead to paties beng less cgpable of efficently resolving disputes for fear of
enduring the protracted Commisson approval process on the one hand or fines on the other hand.

This chilling effect is expresdy counter to established Washington and Commisson policy.
For example, WAC 480-09-466 dates “The Commisson favors the voluntary settlement of
disputes within its jurisdiction.” In State v. Noah, 103 Wn. App. 29, 42, 9 P.3d 858 (2000), the
Court dtated: “The express public policy of the date is to encourage settlement. The law ‘strongly

favors setlement.”  (Citations omitted). In In the Maiter of the Invedigation Into U S West

Communications, Inc’s Compliance With Section 271 of the Tdecommunications Act of 1996,

Docket Nos. UT-003022 & UT-003040, 39" Supplemental Order (the “Qwest 271 Order”), the
Commisson dated that “it is not good public policy to prohibit companies from negotiating with
each other to resolve disputes” See, Qwest 271 Order, a T 291. This Complaint against SBC,
however, if successful, will do exactly tha — it will discourage companies from negotiating with

each other to resolve disputes.

4, Procedural Deficienciesin 47 U.S.C. § 252 and RCW 80.36.150 Make It Impossible for
the Commission to Enforce Any Penalties Against SBC:

Asauming that the Settlement Letter should have been filed with the Commisson, the
procedura deficiencies in the Staff’'s attempt to enforce 47 U.S.C. 8 252 and RCW 80.36.150 il
prevent the Commission from assessing any pendties againgt SBC. First, RCW 80.36.150 and the
Commisson's rules fal to specify any timeframe during which an gpplicable agreement must be
filed with the Commisson. Second, the Commisson does not have the jurisdiction or legd

authority to impose a pendty under 47 U.S.C. § 252. As a result of these deficiencies, even if,
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arguendo, the Settlement Letter should have been filed with the Commission, there are no remedies

avalablefor such violations.

a. RCW 80.36.150 and the Commission Rules Fail to Impose Any Specific Penalty
or Timeframein Which to File an Inter connection-type Agreement:

RCW 80.36.150 provides, in part:

Every tdecommunications company shdl file with the commisson, as and when
required by it, a copy of any contract, agreement or arrangement in writing with
any other tdecommunications company, or with any other corporation,
asociation or person relating in any way to the condruction, maintenance or use
of a tedecommunications line or service by, or rates and charges over and upon,
any such tdecommunications line. The commission shdl adopt rules tha provide
for the filing by tdecommunications companies on the public record of the
essentiad terms and conditions of every contract for service.

(Emphasis added).

Like 47 U.SC. § 252, RCW 80.36.150 does not require that every agreement between
telecommunications companies be filed with the Commisson. Ingead, agreements tha relate to
“the condruction, maintenance or use of tdecommunications lines’ are the agreements that the
Commisson has deemed to be ongoing in naure and subject to the Commisson's filing
requirements. It is clear from the discusson above about the Settlement Letter that it does not
involve “the condruction, maintenance or use of telecommunicetions lines’ in such a manner as to
trigger the filing requirements of RCW 80.36.150. However, even if the Setlement Letter is the
type of agreement that needed to be filed under RCW 80.36.150, the lack of any specific timeframe
inwhich it should have been filed isfatd to the Staff’s Amended Complaint.

There is no provison in Washington dtate law or the Commisson’'s rules gating a timeframe
or deedline during which any agreement must be filed with the Commisson. As a reault, from a
procedural standpoint, there can be no such thing as a “lae’ filed agreement. If there is no such
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thing under RCW 80.36.150 as a late agreement, there can be no pendty associated with “late”
filing of an agreement. Thus, the Commisson is powerless to pursue any remedy agangt SBC
through the Amended Complaint.

Perhaps recognizing this fatal deficiency, the Staff relies in its Amended Complaint on two
interpretive policy statements* The 1996 Policy Statement states:

An interconnection agreement shdl be submitted to the Commission for gpprova
under Section 252(e) within 30 days after the issuance of the Arbitrator’s Report,
in the case of arbitrated agreements, or, in the case of negotiated agreements,
within 30 days after the execution of the agreement.

1996 Policy Statement, at 9. Without this paragrgph in the 1996 Policy Statement, Staff is
completely devoid of any gspecific requirements relating to the timeframe in which a negotiated
interconnection agreement must be filed with the Commission.

The Policy Statements cannot be the bass for Staff’'s Amended Complaint because the
guiddines in the Policy Statements have not gone through the rulemaking notice and comment
procedure necessty to redy on them for binding legd authority.  The Policy Statements
acknowledge this fact explicitly. For example, the 1996 Policy Statement dates that it is
“advisory.”  See, 1996 Policy Statement, a& 1. The 2000 Policy Statement calls the 1996 Policy
Statement a“guiddine” See, 2000 Policy Statement a /2. The 1996 Policy Statement States:

Given the time required to complete rulemaking, the condraints imposed by the
Act, and the fact tha the Commisson may be presented with requests for
mediation or arbitration a any time, it is not feesble or practicd to adopt forma
adminigrative rules a this time. RCW 34.05.230(1). It is the intention of the
Commisson, however, to undetake any necessary rulemeking as soon as
practicable. RCW 34.05.230(2).

4 See, Amended Complaint, at T 3, n.2 (referencing In the Matter of Implementation of Certain Provisions of the
Telecommunications Act of 1996, Interpretive Policy Statement Regarding Negotiation, Mediation, Arbitration, and
Approval of Agreements Under the Telecommunications Act, Docket No. UT-960269 (June 28, 1996) (the “1996
Policy Statement”); and Amended Complaint, at § 5, n.5 (referencing In the Matter of the Implementation of Section
252(i) of the Telecommunications Act of 1996, First Revised Interpretive and Policy Statement, Docket No. UT-990355
(April 12, 2000) (the “2000 Policy Statement”) (collectively the “Policy Statements”).
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See, 1996 Policy Statement, at 1. This, however, was 1996. The Commisson cannot assert that in
the intervening seven years it has not had the time to adopt formd rules as required by RCW
34.05.230(1).

The 2000 Policy Statement is even more explicit about its non-binding effect than the 1996
Policy Statement is. The 2000 Policy Statement provides:

This interpretive and policy statement is not an order of the Commisson, nor is it
binding on the Commisson or paties who may come before it in formd
proceedings. This dtaement is the current opinion hed by the Commisson
regarding Section 252(i) of the Act. The Commisson intends to use these
principles in deveoping its opinions and decisons regarding interconnection
agreements that come beforeit.

Thisinterpretive policy datement isnot arule

See, 2000 Policy Statement, at 1111 10-11 (emphasis added).
Under RCW 34.05.230(1), these Policy Statements do not tave the force and effect of law.
RCW 34.05.230(1) states, in part:

An agency is encouraged to advise the public of its current opinions, approaches,
and likely courses of action by means of interpretive or policy statements. Current
interpretive and policy statements are advisory only. To better inform and involve
the public, an agency is encouraged to convert long-standing interpretive and
policy satementsinto rules.

(Emphasis added). Thus, contrary to datute, which specifically advises the Commission to convert
its “long-standing interpretive and policy statements into rules” the Commisson has chosen to keep
the Policy Statements as advisory, nortbinding policy datements The Commisson cannot be
heard now to assat that SBC is legdly bound by these Policy Statements including any time

limitations for filing agreements delineated in the Policy Statements.
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b. The Commission Does Not Have Authority to Penalize SBC for a Violation of 47
U.S.C. §252:

Under the Act, a state commission’s regulatory authority over interconnection agreements is
very limited. Indeed, “[tjhe question . . . is not whether the Federd Government has taken the
regulation of locd telecommunications competition away from the dates  With regard to the
matters addressed by the 1996 Act, it unquestionably has” AT&T Corp. v. lowa Util. Board, 525

U.S. 366, 379 n.6 (1999). The question, then, is whether the Commisson has the authority to issue
some type of punishment againg SBC for violation of the Act, a federd datute, under the
Commission' s very limited regulatory authority granted to it by the Act.

It is important to define this issue clearly. The question is not whether the Commisson’'s
authority to regulate the filing of interconnection agreements under 47 U.S.C. 88 251, 252 and 253
has been preempted by the Act. Clearly, under these provisons, the Commisson has the authority
to regulate certain limited aspects of filing interconnection agreements if there are binding, Specific
date laws or regulations in place for that regulation. The lack of these binding, specific laws or
regulations is discussed above.

The issue here is whether the Commisson has the authority, as clamed by the firg and
second causes of action in the Amended Complaint, to impose some sanction or pendty for non
compliance with a state commisson’'s interpretation of 47 U.S.C. 88 252(a) and (€). There is no
such specific grant of authority to state commissons. Because the Commission does not have the
authority to impose sanctions on SBC under 47 U.SC. 88 252(a) and (e), the Staff’s first and
second causes of action involving violations of these federd provisons mus fal. Thus, SBC has
presented evidence demondrating that the Staff's first and second causes of action are legdly

deficient. As a result, SBC is entitled to summary dispostion on the first and second causes of

Law Office of

SBC TELECOM’S MOTION FOR Richard A. Finnigan
SUMMARY DISPOSITION - 13 2405 Evergreen Park Dr. SW
Suite B-1

Olympia, WA 98502
(360) 956-7001




© 00 N oo o b~ w N P

NORNN NN NN REPR R R R R R R R R
o 00 B W N P O © 0 N o 00 M W N B O

action unless the Staff can demondrate by some affirmative evidence tha it does, in fact, have the

specific legd authority to impose sanctions under 47 U.S.C. 88 252(a) and (e).

5. Any Obligation to File the Settlement Letter with the Commisson was Qwest’s
Obligation:

Even if the Settlement Letter needed to be filed with the Commisson, and the Staff can
overcome the procedural deficiencies confronting it, Qwest bore any obligaion to file the
Settlement Letter.  In its Amended Complaint, the Staff implicitly acknowledged that Qwest, and
not SBC, had the obligation to timely file any “interconnection” type agreement. At the top of
Exhibit A (containing reference to the only agreement gpplicable to SBC), the Amended Complaint
dates.  “Interconnection Agreements Qwest Falled to File or Faled to File in a Timdy Manner.”
Amended Complaint, Exhibit A (emphass added).

Because Sections 251 and 252 do not explicitly delineste whether it is the ILEC or the
CLEC that is obligated to file gpplicable agreements with the state commissions, the course of
deding between ILECs and CLECs is hdpful in determining this issue.  When an agreement is
entered between an ILEC and a CLEC, it is the ILEC that dmogt adways files the agreement with
the date commisson — if filing is necessary. Such precedent is rdevant to the Commisson's
determination of whether SBC should be punished for falure to file the Settlement L etter.

RCW 62A.1-205(1), deding with the Uniform Commercid Code (“UCC’), defines the
prevaling law on course of deding as.

a sequence of previous conduct between the paties to a particular
transaction which is fairly to be regarded as establishing a common bass
of understanding for interpreting their expressions and other conduct.
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This definition has been gpplied to Stuations outsde the UCC as wdl. See, eg., Liebergesdl v.
Evans, 93 Wn.2d 881, 892, 613 P.2d 1170 (1980) (applying the course of deding definition in
RCW 62A.1-205(1) to anon-UCC agreement).

The Commisson's own actions dso lend themsdves by andogy to evaudion under the
concept of course of deding. Nether the Commisson nor the Staff has ever previoudy ingtigated
action againgt CLECs for fallure to file an ILEC / CLEC agreement. To do so now is suspect. It is
unclear what would motivate the Staff to seek sanctions againgt the CLECs for an obligation that
has traditionally been the obligation of ILECs like Qwest. Regardless of the muotivetion, it is
ingppropriate to attempt to impose sanctions on SBC for an obligation that, through course of
deding, has been conclusvely edtablished as Qwest's sole obligation, if such an obligation actudly
existed with respect to the Settlement Letter in the firgt place.

Further, other dtate commissons, when faced with dStuations far more dragtic than the
gtuation involving the Settlement Letter between Qwest and SBC, have sought to require filing a
the hands of Qwedt, the ILEC. For example, in Minnesota the sate PUC investigated certain
agreements that should have been filed by Qwest, which were ddiberatdy withheld from filing in

an effort to keep those agreements “secret.”® See, In the Matter of the Complaint of the Minnesota

Depatment of Commerce Agansg Owest Corporation Regarding Unfiled Agreements, Docket No.

P-421/C-02-197, Order After Reconsideration on Own Motion (April 30, 2003) (the “Minnesota

® These facts are disputed by Qwest.
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PUC Qwest Order”).? The Minnesota PUC ultimately found that Qwest’'s actions were egregious
enough to warrant a sanction in the amount of $25,955,000.00.” See, Minnesota PUC Qwest Order,
a 2.

However, even in that instance, the Minnesota PUC only took action against Qwest and not
the CLECs who were parties to various of the aleged “secret” agreements. Indeed, the Minnesota
PUC specifically stated:

The Commisson daifies tha no pat of the Commisson's February 28, 2003
Order or the current Order should be viewed as a pendty againgt ether company
[Eschdlon and MclLeod] for ther involvement in the unfiled agreements. This is a
complaint proceeding brought by the Department againgt Qwest pursuant to
Minn. Stat. § 237.462.

Minnesota PUC Qwest Order, a 11 (emphasis added). This fact is especidly telling since there was
little question that Qwest should have filed the agreements with the Minnesota PUC and no question
that CLECs like Eschdon and McLeod were given ongoing interconnection benefits under the
agreements that other CLECs did not enjoy. Despite these facts, the Minnesota PUC made it clear
that only Qwest was responsible for failing to file the agreements.

% In the Minnesota PUC Qwest Order, Qwest made arguments similar to those made above concerning the procedural
defects of the Commission’s ability to issue sanctions against SBC under the Amended Complaint. The Minnesota
PUC rejected Qwest’ s arguments and issued sanctions against Qwest anyway. SBC does not mean to suggest by citing
the Commission to the Minnesota PUC Qwest Order that SBC's procedural arguments above are not valid. To the
contrary, the laws and rules the Minnesota PUC based its Order on were binding on Qwest, unlike the non-binding
Policy Statements at issue here. Regardless, the point of citing the Commission to the Minnesota PUC Qwest Order is
that even in egregious circumstances of failing to file an interconnection agreements (which no one could argue is the
case with the Settlement Letter here), it was only Qwest and not the CLECs that was subjected to penalties.

" This amount was in addition to the restitution requirements. Naturally, with an award the size of the one in the
Minnesota PUC Qwest Order, it is being appealed.
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CONCLUSION
The reasons why summary dispodgtion is agppropriately granted in SBC's favor ae

numerous.

1 The Settlement Letter does not involve any of the specific “interconnection” type provisons
that subject an agreement to the filing requirements.

2. There is no binding rule or procedure granting the Commisson the ability to manufacture
sanctions.

3. The Commisson does not have authority to impose sanctions againgt SBC under 47 U.S.C.
88 252(a) and (e).

4, Any obligation to file the Settlement Letter that did exist was Qwest’s obligation.

For dl of these reasons, SBC isentitled to prevail on its Motion for Summary Dispostion.
WHEREFORE, SBC prays for an Order from the Commisson granting SBC's Mation for

Summary Digposition and dismissing SBC from any further proceedingsin this métter.

RESPECTFULLY SUBMITTED, this day of , 2003.
RICHARD A. FINNIGAN, WSBA #6443
B. SETH BAILEY, WSBA #33853
Attorneys for Respondent, SBC Telecom, Inc.
. Law Offige 01_‘
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CERTIFICATE OF SERVICE

| hereby certify that the foregoing SBC Telecom, Inc.’ s Mation for Summary Disposition
has been sent to the following parties by U.S. mail, postage prepaid:

Lon E. Blake

Advanced Telcom, Inc.

3723 Fairview Industrial Drive SE
Salem, OR 97302

Bernard Chao

Covad Communications
4250 Burton Drive
Santa Clara, CA 95054

Lauraine Harding

McLeodUSA Tedecommunications Services
6400 C St SW

PO Box 3177

Cedar Rapids, 1A 52405

Catherine Murray

Eschelon Telecom of Washington, Inc.
730 Second Avenue South Ste 1200
Minneapolis, MN 55402

Mark S. Reynolds

Qwest Corporation

1600 — 7*" Ave Room 3206
Sedttle, WA 98191

David L. Starr

Allegiance Telecom of Washington, Inc.
9201 North Central Expressway
Ddlas, TX 75231

Dennis Ahlers

Eschdon Telecom, Inc.

730 Second Ave. S Ste 1200
Minnegpolis, MN 55402

CERTIFICATE OF SERVICE- 1

Jodi Camphbell

XO Washington, Inc.
1111 Sunset Hills Drive
Reston, VA 20190

Haeh S. Davary

MCI WorldCom Communications Inc.
201 Spear Street F 9

San Francisco, CA 94105

Peter H. Jacoby

AT&T Corporation

295 North Maple Ave Rm 3244J1
Basking Ridge NJ 07920

Teresa S. Reff

Globd Crossing Locd Services, Inc.
1080 Pittsford Victor Road
Pittsford, NY 14534

Shannon Smith

Commisson — Attorney Generd Office
PO Box 40128

Olympia, WA 98504

Lance Tade

Electric Lightwave, Inc.

4 Triad Center Ste 200
Sdt Lake City, UT 84180

Lisa Anderl

Qwest Corporation

1600 7*" Ave Room 3206
Seattle, WA 98191
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Richard J. Busch
Graham & Dunn PC
Pier 70 Ste 300
2801 Alaskan Way
Sedttle, WA 98121

Brooks Harlow

Miller, Nash, Wiener, Hager & Carlsen
4400 Two Union Square

601 Union Street

Sesttle, WA 98101

CharlesE. Watkins
Covad Communications Company

1230 Peachtree Street NE Fl 19
Atlanta, GA 30309

DATED this day of

CERTIFICATE OF SERVICE- 2

Judith Endgan
Graham & Dunn PC
Pier 70 Suite 300
2801 Alaskan Way
Seattle, WA 98121

Michd Singer-Nelson
WorldCom, Inc.

707 17™" St Ste 4200
Denver, CO 80202

, 2003.

Kathy McCrary
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