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RNP, NWEC and NEEC submit these comments in response to the UTC’s March 30 notice.  

I.
Introduction


Before responding to the questions posed in the notice, we would like to address a few of the issues raised by Chairman Sidran at the March 26 workshop.


Chairman Sidran asked participants to consider the “values” that the Commission should weigh as part of this rulemaking, such as ensuring that the process is cost-effective for both the Commission and participants.  We believe there is value in providing a clear process for utilities to comply with the new law.  The rules should also be transparent enough for stakeholders and the public to follow.  


But we don’t want process to overshadow the values that led to the passage of I-937.  The regulatory process demands a deep attention to detail.  While we’re among the weeds we don’t want to lose sight of why Washington voters said Yes on 937:  maintaining Washington’s clean air; confronting global warming; keeping energy dollars in Washington; and developing and increasingly relying on our homegrown resources.  


Chairman Sidran also noted the permissive statutory language of RCW 19.285.080 (1) which provides that “The Commission may adopt rules to ensure the proper implementation and enforcement of this chapter as it applies to investor-owned utilities.”  He contrasted that with (4) that provides that “rules needed for the implementation of this chapter must be adopted by December 31, 2007.”  The section also provides that the rules may be revised as needed.  


The Commission and stakeholders have concluded that some rules are necessary in order for utilities to comply with Initiative 937.  We think, given that there is a concern about finalizing a rulemaking this year, that the Commission poses the right framework within the March 30 notice.  The process can be streamlined by identifying what must be known in 2007 in order for utilities to plan to reach the 2010 conservation target and the 2012 renewables target.  And then there are issues that can wait to be addressed in subsequent rules.      


We have organized our comments according to the March 30th notice.  But we have added one additional category – issues that do not need any regulatory process.

II. 
Update on Multi-Party Negotiation


For the past four weeks, our three organizations have been meeting regularly with representatives from Avista, Puget Sound Energy and PacifiCorp in an attempt to come to agreement on rule language.  We have had some productive conversations and the edits to the draft rules we submit today reflect compromises we have reached with the utilities, particularly on the conservation standard.  We have not, however, had sufficient time to reach consensus on most of the renewable energy standard issues or to effectively include representatives from ICNU and Public Counsel (each has attended at least one meeting).  WUTC staff also was invited to participate in two of the meetings. We intend to continue working with interested parties, including staff, to try to reach agreement on draft rules.  

III.
Regulatory Issues Dealt With in Adjudications

A.
Failure to Meet Renewable Standard.  If a utility fails to meet one of the statutory standards under RCW 19.285.040 (2)(a)(i)-(iii) (i.e., 3% by 2012, 9% by 2016, and 15% by 2020) and instead relies on the alternative compliance path found in RCW 19.285.040(2)(I) (i.e., the force majeure provision), that should be addressed by the Commission in an adjudication.  The Commission should review the event that “was beyond the reasonable control of the utility.” 

B.
Penalty.  Any attempt by the utility to recover a penalty from ratepayers must be considered by the Commission in an adjudication.  

IV.
Regulatory Issues That Need Rules But Not Right Now

A.
Real time delivery requirement.  For eligible renewable resources located outside of the Pacific Northwest, the law requires that the “electricity from the facility is delivered into Washington state on a real-time basis without shaping, storage or integration services.”  


At the March workshop, we indicated a willingness to work with the utilities on a definition of “real time” that would be broader than what we originally proposed in our February 26 comments.  We have since had many conversations with the utilities to develop an interpretation of the real time provision that does not violate the restriction of “without shaping, storage or integration services.”  Any kind of hourly or day-ahead schedule would inherently involve relying on storage or integration services  (note the Northwest Wind Integration Action Plan says intra-hours costs are the main source of integration costs).


While we intend to continue working on this issue with the utilities, we recommend at this point that the Commission not draft any rules this year about the real time restriction.  There are enough resources in the Pacific Northwest to meet the standard if utilities feel they cannot meet the real time statutory requirements for resources outside the Northwest.  If the Commission does conclude rules are needed now, we maintain our original position: “real time” means that the power must be dynamically scheduled with a SCADA signal in near real-time to the receiving control area, and the utility must show a proof of a contractual right to transmit the power into the state.  

B.
No growth provision.  RCW 19.285.040 (2)(d).  This provision creates a lesser standard for utilities with flat or declining load.  It was drafted with a very few public utilities in mind and we think it is highly unlikely that any of the investor-owned utilities will meet the provisions of this section.  We recommend therefore this provision be included only as a possible section in need of future rulemaking, though it also could be addressed on a case by case basis.

C.
Exclusion of old growth in definition of biomass.  The definition of renewable resource excludes biodiesel fuel and biomass energy that are based on crops or wood from old growth forests.  We understand there is concern on the part of utilities about how they can know with any certainty that the underlying crops in a biomass project, for example, were not derived from old-growth forests.  In our February 26 comments we provided examples of existing standards that the Commission could rely on in their rules.  We suggest that this issue is not so time sensitive as to need to be decided in 2007 and can be postponed for a subsequent rulemaking. Therefore, we only included in our edits to the draft rule suggested language for preserving the intent of the no old-growth restriction rather than detailing the process for certifying forest products that do not contain old growth or first growth timber.

D.
Incentives to exceed the targets.  RCW 19.285.060 (4) provides that “The commission * * * may consider providing positive incentives for an investor-owned utility to exceed the targets established in RCW 19.285.040.”  Specific regulatory incentives to exceed the statutory targets can be developed in a subsequent rulemaking or on a case-by-case basis. To the extent specific incentives are provided, they need to be on par with the application of penalties. Hence, we included in our edits to the draft rules a proposed deadband for penalties and incentives around the conservation target, i.e., a utility will be penalized for shortfall less than 95% of the target and could be incented for acquisition beyond 105% of the target.

E.
Extra credit for apprenticeship utilization. The State Apprenticeship and Training Council has issued rules regarding minimum levels of labor hours to be met through apprenticeship programs in order for a renewable project to qualify for extra credit in meeting the renewable energy standard. The UTC may need to develop in future rules how a utility would certify that those standards have been met in a project it pursues.

V.
Regulatory Issues That Need Rules Now

A.
Renewable Energy Standard

1. 
Compliance.  Rules are needed to govern the process of assuring utilities have complied with the law.  We propose specific language that meets both the letter of the law and the needs expressed by utilities for flexibility and ability to rely on a combination of owned or contracted resources and liquid renewable energy credit (REC) markets.  The proposed language meets these requirements by effectively defining compliance by January 1 as a need to show “indicia of ownership” for a combination of generation and RECs from existing resources that have a high level of confidence of being generated in the allowed timeframe (compliance year, previous year, and subsequent year for RECs) sufficient to meet the compliance targets.  The proposed framework also allows for the purchase of RECs subsequent to the compliance date for any shortfall that may occur due to underperformance—essentially giving the utilities a two-year window to make up the shortfall.  

Any need to rely on rolling average generation from renewable facilities or expected generation from such facilities is obviated with the proposed language, and we strongly oppose such language.  Compliance through an expectation of generation, or good intention to generate, is both unnecessary and not supported by the law.

2.
Cost cap.  Some rules and definitions are needed in the near term for RCW 19.285.050, the cost cap provision.  First, a definition is needed for “annual retail revenue requirement.”  We understand and appreciate that this issue implicates longstanding WUTC practice and procedure.  But we think the definition proposed in the March 14 draft creates a situation where, if utilities don’t initiate a rate case, the cost cap remains stagnant.  The law refers to “annual” retail revenue requirement, meaning the amount changes from year to year.  Obviously, sales and power costs increase between rate cases, increasing revenues.  Continuing to rely on a rate case test year sales volume is not consistent with the “annual” requirement, nor does it ensure consistent application of the cost cap among utilities.  The drafters of I-937 intended for the term “revenue requirement” to apply equally to public and private utilities, and to be adjusted each year. 

We propose two definitions.  The first relies on the revenue requirement from the most recent general rate case or other rate revision (e.g., PCORC), subsequently inflated by a utility’s forecast.  The second bases the revenue requirement on the utility’s annual budget as filed in the Commission basis report. 

We are in essential agreement with the utilities as to how the cost cap should be calculated.  Our draft rule language details that a utility may rely on a system cost analysis to determine the incremental cost of the new eligible renewable resource to the nonrenewable resource, provided it is based on the assumptions and methods in the utility’s IRP or resource acquisition process.  We do not support the inclusion of recoverable penalties in the cost cap calculation.

3.
Force majeure.  The law lists the only events that would be considered “force majeure” – “weather-related damage, mechanical failure, strikes, lockouts, and actions of a governmental authority that adversely affect the generation, transmission, or distribution of an eligible renewable resource under contract to a qualifying utility.”  While we suggest the Commission conduct a case-by-case adjudication if a utility claims a force majeure exemption from the law, a rule can be included that allows the utility to demonstrate events that were beyond their reasonable control.  We also think the Commission should make clear that the inability to acquire a REC to meet the standard is not such an event.    

4.
Co-firing process.  We propose a short rule that requires an independent, third party expert (e.g., a professional engineer) to certify the percent of eligible renewables used in a co-firing process.   

5.
Distributed Generation.  We added a sentence to the definition of distributed generation that defines integrated cluster.

B.
Conservation Standard


It is important to reiterate that we feel we reached agreement with Avista, PSE and PacifiCorp on most elements of the conservation standard. (Areas not yet discussed or where agreement has not been reached are noted below). 

1.
Compliance.  Implicit in the law is the ability of a utility to establish its conservation target based on its share of the Northwest Power and Conservation Council’s regional cost-effective conservation potential assessment. We suggest the rules make this explicit. We also support the specific language included in our edits to the draft rules regarding the baseline for determining compliance and application of the penalty. These provisions were negotiated with the utilities.

2.
High efficiency cogeneration.  The law provides for a utility to count customer-owned and used high efficiency cogeneration towards meeting its conservation target. The rules should specify how this would work in practice. (Our edits do not reflect agreement with the utilities - we have not yet had the opportunity to discuss this issue).

3.
Use of a stakeholder advisory group.  We believe utilities should be required to use stakeholder advisory groups in developing their 10-year conservation potential, which is common practice today with PSE, PacifiCorp and Avista. (Our edit does not reflect agreement with the utilities - we have not yet had the opportunity to discuss this issue).

4.
Public notice.  The law requires utilities to notify their customers regarding their biennial conservation target. The rule currently is silent on how this notice will occur. We have not had an opportunity to discuss this issue with the utilities or to develop a proposal for inclusion in the draft rules, but note this is an important missing element. Similarly, the rules are currently silent on how public notice will occur regarding the opportunity to file written comments about a utility’s projected potential and biennial target. 

5.
Force majeure.  The law does not provide for a “force majeure” clause for the conservation standard. However, we can support the language negotiated with the utilities that is included in our edits to the draft rules. 

6.
Penalties and incentives.  As referenced earlier, we included in our edits to the draft rules a proposed deadband for penalties and incentives around the conservation target, i.e., a utility will be penalized for shortfall less than 95% of the target and could be incented for acquisition beyond 105% of the target. (These edits do not reflect any agreement with the utilities.)
C. 
Applicable to the Renewable Energy Standard and the Conservation Standard

1.
Reporting.  The Commission’s draft rules created an acceptable process for review of the utility compliance reports required under RCW 19.285.070.  We think it is important to provide the opportunity for written and possibly oral comments, as well as leave the Commission discretion to establish an adjudicative procedure if the comments indicate the report is insufficient in some way.  We have a made a few edits to this section, including adding notice procedures.

V.
Issues That Don’t Need Either Rules or Adjudication.  The Law Speaks for Itself.


Some issues previously raised by other parties do not need to be addressed either by rules or in a case-by-case situation.  The text of the law is clear enough; no further regulatory consideration is required.  The following issues fall into this category:

A.
Renewable Energy Credits from hydro projects.  Incremental hydropower is considered an eligible renewable for projects that are “owned by a qualifying utility.”  RCW 19.285.030 (10).  If a utility owns the hydro projects and makes an efficiency improvement, they can count that incremental power towards their standard.  The law does not recognize renewable energy credits from hydro projects.  The definition of renewable energy credit is very clear: “a tradable certificate of proof of at least one megawatt-hour of an eligible renewable resource where the generation facility is not powered by fresh water . . . “ (17) (emphasis added).  A utility may have a contract to power and the associated renewable energy credits from a hydropower facility but those credits do not qualify to meet the requirements of I-937.  

B.
Non-power attributes.  There was a discussion at the Commission workshop about whether the “carbon value” of renewables is included in a renewable energy credit under 937.  The definition in the law is comprehensive, including all of the environmental benefits of the resource and the “avoided emissions of carbon dioxide and other greenhouse gases.”  There is no separate environmental benefit of renewable resources not already captured by the non-power attributes definition. 

C.
Distributed Generation extra credit.  No rules are needed now or in the future for the extra credit towards meeting the renewable energy standard for use of distributed generation 

VI.
Suggested Edits to Draft Rules Consistent With These Comments


Suggested edits to the draft rules are attached to this document.
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