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PROCEEDI NGS

JUDGE BERG This is a prehearing conference
in Docket No. UT-013097 before the Washington Utilities
and Transportation Comm ssion. The captioned parties
in this proceeding are Tel Wst Comruni cations, LLC,
petitioner, and Qwest Corporation, Inc., respondent.
Petitioners shall be referred to as Tel West.
Respondents shall be referred to as Quest.

My nane is Lawrence Berg. |'mthe presiding
of ficer that has been assigned to this proceeding.
Today's date is Friday, March 1st, 2002. W are
convened at the comm ssion's headquarters, room 108, in
QO ynpi a, Washington. This prehearing conference is
bei ng convened pursuant to notice served to parties on
February 26th, 2002. |[|'Il note for the record that
both Tel West and Qwnest are appearing via
t el econference over the comm ssion's conference bridge
line. [I'msure counsel are famliar with the
chal l enges that presents. The reporter is famliar
wi th counsel and should be able to readily identify
counsel, but it my help at the start if the first one
or two tines you speak you do identify yourself by
name. After that, she'll be able to identify voices.

It will be necessary for counsel to speak slightly
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sl ower than you normally woul d because the reporter
does not have the visual cues that she would normally
have to accurately and fully take your statenents
during the prehearing conference.

At this time, we will proceed to take
appearances, first from petitioner and then from
respondent. To the extent all counsel have previously
entered appearances, you nmy sinply state your nane,
firm and the party you represent. So let's start with
petitioner, Tel West.

MR. HARLOW Brooks Harlow, MIIler Nash
attorney for petitioner Tel West.

MR. RICE: David Rice with MIler Nash
representing Tel West.

MS. ANDERL: Lisa Anderl on behal f of Qnest.

MR, SHERR: |'m Adam Sherr on behal f of Quwest
as wel | .

JUDGE BERG  Thank you, counsel. The first
matter | would like to address this norning is the
proposed Tel West schedule. | guess at this point,
it's a proposed schedule from both parties regarding
the provisioning parity part of the proceeding, and
do have that spreadsheet in front of nme. |Is there
anyt hi ng special that you wish to draw to ny attenti on,

M. Harl ow?
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MR. HARLOW Ot her than the typo, | do note
that we had the last line, set final posthearing
briefs, question nmark, and Ms. Anderl and | forgot to
di scuss whet her we wanted to do that.

JUDGE BERG. | had made a little note here to
mysel f. We have prehearing briefs scheduled into the
process. My expectation was that the prehearing briefs
woul d be simlar to the prehearing briefs in the OS/ DA
billing dispute part of the hearing; that is, the
prehearing briefs would address |egal issues, and that
if a posthearing brief were to be allowed, that would
repl ace summary argunents by the parties on the
evidence. Was it the intent of both parties that the
prehearing briefs to be filed would be on | egal issues?

MR. HARLOW | think it was, Your Honor. The
sane as w th Phase 1.

MS. ANDERL: Actually, | would like to
clarify though that we are not, and this is Lisa
Ander|l, since we are not going to do posthearing briefs
and since we have the party's testinmony prefiled,
think you can't brief legal issues in a vacuum so
certainly, our brief on OS/DA and billing disputes will
capture sonme of the factual issues as well. It will
certainly address the | egal issues, but | don't know

that you can fairly say that's the entirety of what it
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will address.

MR, HARLOW  Your Honor, we can agree with
Ms. Ander| on that.

JUDGE BERG. That's fine, and then in the
OS/ DA hearing, we'll meke an opportunity for parties to
present sunmmary argunments on the evidence presum ng
that we will go forward with |live testinony.

MR, HARLOW  Your Honor, we made a very quick
deci sion here that Tel West will not be asking for
post hearing briefs on Phase 2.

JUDGE BERG All right. What's Quest's
position?

MS. ANDERL: We would like to think about it
alittle bit. 1t seenms to ne both the factual and
| egal issues might be a little nore conplex, and it
m ght be that we would feel that we could present our
closing argunents nore effectively in witing. [|If we
were to ask for posthearing briefs, we would be able to
prepare them quickly after the close of the hearing, so
could we just kind of think about that and maybe get
back to Your Honor and M. Harl ow next week?

JUDGE BERG Here are ny thoughts on the
matter. | think we can talk about this next week
VWhat we can do is we can talk about this at the start

of the OS/ DA proceeding, but ny thought on the matter
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is that it mght be nore valuable for the comm ssioners
sitting on review to have a nore structured witten
brief in conclusion of the evidentiary hearing on the
parity provisioning issues then a transcript of
summary argunents. It may be there would be an
opportunity for both, and | understand both Tel West's
concern for expedient resolution, and | appreciate
Qnest' s suggestion that those briefs could be devel oped
in a very short tinme.

I would al so share a certain concern because
at that point, | would be operating under a certain
time limt within which to produce initia

recommendati ons, but we can tal k about this further at

the start of the OS/ DA proceeding. | want parties to
t hi nk about ny concerns as well; all right? Thank you.
I'm again | ooking at the schedule. [|'Il indicate to
the parties that we will be able to convene in room 206

on March 6th and March 7th.

MR. HARLOW Excuse nme. Do you nean May 6th
and May 7th?

JUDGE BERG May 6th and May 7th. There was
one other matter | wanted to |l ook at. One nonent,
counsel. Counsel, would you explain to me how you
expect reply testinony, live reply testinony to be

presented at the hearing? | notice that in terns of
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the outline, live reply testinony is |listed
sequentially before hearing on day one. 1Is it the
expectation that the May 6th proceedi ng would start
with live reply testinony?

MR. HARLOW | hadn't decided that and the
parties haven't discussed it. | can see benefits both
ways, | guess. Do you have a preference, Your Honor?

JUDGE BERG. No, but I'll want parties to
know what to expect well in advance. The one thing
that | do want to build into the schedule here is a
prehearing conference simlar to what we are conducting
this nmorning about a week prior to reply testinony, and
in looking at the cal endar, that would put us, say,
into April the 30th. |'mlooking at the cal endar here.
Qnest served answers to discovery, so we will want to
go past that. Wuld parties be available for a
prehearing conference on May 2nd or May 3rd?

MR, HARLOW We might be busy writing our
brief on May 3rd, finalizing it.

JUDGE BERG  Woul d you prefer May 2nd?

MR. HARLOW | think so.

JUDGE BERG My thought is that Tel West
woul d certainly want to have the benefit of review ng
Qnest's answers to discovery before that prehearing

conference, and it just seens to nme, | recollect | may
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1 have sonething scheduled on May 1, but May 1 would al so
2 be a rather short time for Tel West to comruni cate any
3 concerns it has to Qwest regardi ng responses prior to

4 di scussing themwith me. M. Sherr, M. Anderl --

5 Ms. Anderl, | know you will be taking the | ead on the

6 parity provisioning hearing -- would you be avail able

7 on May 2nd for a prehearing conference?

8 MS. ANDERL: Actually, | think you've nade

9 M. Sherr very happy because | certainly think he will

10 be doing quite a bit of the heavy lifting on that part

11 of the docket, but we will be available on the 2nd.
12 JUDGE BERG Are you taking the |lead on

13  OS/ DA?

14 M5. ANDERL: | would say that M. Sherr and

15 are partnering on the OS/DA with himreally being nore
16 the |l ead on the docket overall

17 JUDGE BERG Then what ['Il just need is in
18 terms of who | should be talking with at different

19 points in the proceedings. You just let me know if |'m
20 posi ng questions or coments to one counsel or the

21 ot her.

22 MS. ANDERL: Sure. Nornally, either one of
23 us is fine to talk to, and neither one of us would be
24 shy to say that you should talk to the other if that

25 were the case.
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JUDGE BERG So we will insert into the
schedul e devel oped by the parties a prehearing
conference on May 2nd, 2002, and parties will just have
to pay attention to the notice, as will |, as to the
actual tinme during the day when that prehearing
conference will occur. It will depend on availability
of resources here at the commi ssion.

Al so, there may be need for other prehearing
conferences. W'l discuss that as part of the |ast
i ssue of today's schedule, Tel West's request to
suppl enent responses, and we will continue to schedul e
prehearing conferences as necessary throughout this
expedited hearing. Anything else fromthe parties on
t hat point?

MR. HARLOWN No, Your Honor.

MR. SHERR: No, Your Honor.

JUDGE BERG Did we already discuss the
agreenent regarding nodification of protective order?

MS. ANDERL: Not yet.

JUDGE BERG | have already shifted my agenda
around, so let's go ahead and do that now.

MS. ANDERL: Brooks, do you want to start?

MR. HARLOW | think you ought to take the
| ead on this one.

MS. ANDERL: GCkay. M. Harlow and | have two
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poi nts that we've been discussing and | believe we have
an agreenent on. One is the designation of M. Tayl or
as an expert witness who will review confidentia
information in this docket, and the other is the
designation of M. Swi ckard for those sanme purposes.
beli eve that we have reached an agreenent that Tel West
will withdraw the protective agreenent signed by

M. Taylor and conmit to not use M. Taylor as a

consul tant for purposes of this proceeding.

| believe that we also are prepared to agree
that M. Swi ckard can review confidential information
provi ded by Qwest; in other words, that M. Swi ckard
can sign an Exhibit B to the protective order
However, because of his status as president of the
conpany, M. Harlow and | would like to talk to Your
Honor about establishing sonme provisions for
designation of certain information as highly
confidential to be reviewed by counsel only.

JUDGE BERG Let's go ahead and tal k about
the issue regardi ng designation of certain materials as
hi ghly confidential, and Ms. Anderl, why don't you go
ahead and present your client's position, and
M. Harlow, you respond.

MS. ANDERL: Thank you, Your Honor

Typically in these proceedings, a confidentia
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designation is sufficient because the only persons who
are entitled to sign the Exhibit B are persons who are
not an enpl oyee of the party, and when an exception is
made such as this case where we woul d waive our ability
to exclude M. Swickard fromreviewi ng any confidentia
i nformati on because of his status with Tel West as the
president, we nmay believe that it may, neverthel ess, be
appropriate to exclude sonme highly confidential or
conpetitively sensitive information, but not that Te
West isn't sonehow entitled to use it in the
preparation of their case, but that M. Sw ckard should
not be permitted to know that information because it's
sinmply too difficult for a person to segregate their
know edge for purposes of the case fromtheir know edge
of running their business on a day-to-day basis.

I do not believe that we've provided any
information to date that we want to designate as highly
confidential, but it may be that there is information
com ng down the road that we would want to make that
designation. |'ve commtted to M. Harlow that we wil
review all of the confidential informtion we have
submtted up until now and respond to him either
affirmatively or otherwi se, that M. Swi ckard can
review all that information, and then we woul d just

handl e anyt hi ng designated as highly confidential on a
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goi ng-forward basis, on a case-by-case basis, and then
we nmay be able to agree on all of those things, and if
not, we would handl e those with Your Honor or

ot herwi se.

MR. HARLOW  Your Honor, we have no quarre
with Ms. Anderl's statenment. We do want to set a date
for Qwest to do that review, and | would like it to be
in the next week or so because that review by
M. Swi ckard m ght generate sone additional discovery
whi ch nust be served by March the 12th. W want to get
those docunents for M. Swi ckard as soon as possible,
and this issue has been hangi ng out since the |ast
preheari ng.

JUDGE BERG | presune then that this does
not go to any issues in the OS/DA billing dispute
heari ng.

MR. HARLOW No, it does not.

JUDGE BERG. Ms. Anderl, when could you
conplete review of all docunents produced to date?

MS. ANDERL: | think we could do that by the
cl ose of business on Tuesday the 5th.

MR, HARLOW That woul d be acceptable, Your
Honor .

JUDGE BERG | would like the parties to

continue to work together for at |east 24 hours as
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ot her problens arise with regards to designation of
docunents as highly confidential. Counsel should
commit to making thensel ves avail abl e and nmeki ng
resolution of those concerns a priority and then
present themto me or give nme a heads-up just as soon
as possible, and ny commitnent to the parties is if
counsel will make it a priority on their cal endars,
t hen when counsel are unable to reach agreenment, |'l|
make it a priority on mne.

MR. HARLOW Thank you, Your Honor.

JUDGE BERG  Your wel cone. Thank you,
counsel .

MS. ANDERL: Your Honor, | don't know if you
are ready to leave this issue or not, but | made a
statenment in ternms of what Qamest's understanding of Tel
West's intent would be with regard to M. Taylor early
on. At amnimm | would Ilike M. Harlow to confirm
for Tel West that his client is agreeable to that
provi si on.

JUDGE BERG Let's make that a point of
record.

MR, HARLOW Tel West agrees that it will not
consult with M. Taylor further on this case. If it's
all right with Your Honor, we would just like this

record statenment to effectively withdraw the Exhibit B
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for M. Taylor.

JUDGE BERG. No objection from Qnest?

MS. ANDERL: |I'msorry. Actually, | would
prefer a letter inthe file, M. Harlow, if that's not
too nmuch trouble.

MR. HARLOWN We will do one.

JUDGE BERG  The agreenent between counsel is
noted for the record. It may be beneficial to have
that paper trail, M. Harlow, but certainly the request
or notion to withdraw that Exhibit B is granted. Let
me make just a few nore notes to myself, counsel.

The next itemto address is the Quest nption
to compel. | have in front of ne the correspondence
subm tted by Qwest as background, including a letter
fromQnest to Tel West, or | should say from M. Sherr
to M. Harlow, dated February 18th and a response from
M. Harlow to M. Sherr dated February 26th. | also
have e-mail correspondence from M. Sherr dated 2/28
i ndicating Qmest's withdrawal of disputed data request
Qnest-201 and further note that Qwest's withdrawal is
acconpani ed by a statenent that Qwmest neither waives
its right to raise a challenge to that response in the
future nor waives its right to challenge the adm ssion
of any docunent subsequently offered by Tel West that

is responsive to that data request, so that w thdrawal
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is noted, and | al so have before me copies of just
those DR s that are referred to in M. Sherr's February
18t h correspondence, and we will take those one at a
time.

I will indicate to counsel that if every tine
a | awyer posed a nonrel evant question or otherw se made
an objection that was to be construed as a sign of bad
faith, we would probably have to build a new w ng of
the comrission to jail all of the counsel that appears
before the conmission. Wile | understand this is at a
very fundanental business level, this is a very
contentious case. | will indicate to parties that |
have a pretty high standard or high threshold of what |
consider bad faith, and if parties intend to nake those
ki nds of charges, then they will need to be prepared to
prepare and present sonme substantial docunmentation and
argunent if they expect those references to be given
serious consideration.

I think that counsel, certainly all counsel
need to reassure their clients that they take their
probl enms as seriously as their client does, but |'m
al ways concerned when | see these sorts of inferences
because it creates a climte where all of the good work
t hat counsel have done together can break down in a

hurry, so if that sounds |ike a speech from a soapbox,
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that's because it is, and | encourage counsel to

conti nue working together the way you have. Wen there
are problens that counsel can't resolve anopng
yourselves, then bring it to ne just as soon as
possible, and I will understand that it's not unusua
for counsel to draw certain lines that they won't cross
in the course of litigation.

The first DR on the Qwmest correspondence
dated February 18th to address is Qwest O 32, and
counsel, just give me one nonent while | take one nore
| ook at this. M. Harlow, would you like to respond
further to the argunment in the correspondence submtted
by parties?

MR. RICE: This is David Rice. |'mactually
going to be the one handling this matter, and I would
be happy to respond to Qumest's letter

JUDGE BERG. Let's address that Quest O 32.

MR, RICE: Qmest has requested us to specify
what conputation or analysis we have done and explain
facts and produce all documents. We believe we've
fully done that and provided a sufficient response.
Basically to this point, Tel West has already provided
an expl anation about the difficulties with collections
due to the nature of its custonmer base. It has already

provi ded i nformati on about specific financia
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1 i nformati on about how rmuch it ought to collect and its
2 inability to collect, and at this point, | think that

3 it would be extraordinarily burdensone to try to

4 respond any further. |It's not possible, really, for us
5 just to produce any nore information. W are not I|ike

6 Qnest in the sense that we produce extensive studies on
7 these sorts of issues. It's a small conpany, and

8 think that we've already produced everything that we

9 have.
10 JUDGE BERG I n | ooking at both the response
11 to O 32 and the response to O-28(a), I'mgoing to

12 require some suppl enental response but not the ful

13 response argued by Qwvest. | agree that this is the

14 ki nd of issue that can be explained as a matter of

15 busi ness judgnent or opinion. The response in O 28

16 i ncludes the statenent that because Tel West cannot

17 col l ect these charges, collection attenpts al nost

18 al ways increase Tel West's cost rather than decrease
19 t hem

20 While it may seema matter of common sense, |
21 think it would be relevant and responsive for Tel West
22 to just explain further howits costs are increased by
23 performng collection activities relative to the

24 anpunts that are in dispute. Do you understand that,

25 M. Rice?
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MR. RICE: | do. | think that would be
acceptable to Tel West.

JUDGE BERG. | understand that there is a
conpari son being made, so if the types of costs that
woul d be incurred or increased can be identified, and
then just in a very rough way, not in a statistical
anal ytical way, an anecdotal way conpared to the costs
that are at issue or for which collection would be
conducted, that will suffice.

MR. RICE: W can do that, Your Honor.

JUDGE BERG  After we finish going through
the list, we will talk about when additional responses
can be provided. Let's turn to the dispute
collectively Quest O35, O54, O58(b), O59(b), and
O-64(a). Let ne take a second and review the
correspondence one nore tine. M. Sherr, will you be
presenting Qmest's position with regards to these DR s?

MR, SHERR: Yes, | will be.

JUDGE BERG. | think what | need to do here,
rather than dealing with these collectively, let's
start with O35, and then to the extent argunents
extend to the others that are grouped with it, we wll
deal with that separately. What is the information
that's bei ng sought and the purpose of the information

bei ng sought in O35, M. Sherr?
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MR. SHERR It's really twofold, and | think
this is true for each of the five that are referenced
on that same bullet point. Nunber one is to test the
assertions that appear either in M. Sw ckard's
testimony or in data request responses. In either
case, Tel West makes conclusory statenments about
different things and doesn't offer any support. These
guestions were intended to find what support, if any,
underlies them and that's the purpose of it. That's
the main purpose of it in trying to prepare for
heari ng.

The second issue that it relates to, and this
is sonething we tal ked about at the |ast tel ephonic
notion to conpel, and that is sort of the recurring
theme of the case, which is from Qmest's perspective
that Tel West has chosen its business nodel; that being
resale to custoners with poor credit history. Yet it
wants to pass all risks inherent in that business node
to Quest. In this particular question, Tel West had
stated in its testinmony that --

JUDGE BERG M. Sherr, 1'Il just let you
know t hat when you turn your head away from your
speaker phone, your voice drops off significantly.

MR, SHERR: | picked up the speaker. No. 35

in particular, M. Swi ckard had stated in his testinony
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t hat apparently a recurrent problemis that custoners
of Tel West place OS and DA calls and then term nate
service w thout paying Tel West for those calls.

JUDGE BERG. |'m sure he did, but isn't it
Qnest's position that Tel West is responsible for al
OS/ DA costs incurred by Tel West custoners?

MR, SHERR: It certainly is.

JUDGE BERG. What ultimate fact then does
this go to?

MR. SHERR It responds to the fact that
M. Swickard is laying out in his testinony. It's an
attenpt to respond. |'mnot going to presune that
every position of Qmest because it's made by Qmest is
accepted inherently and that Your Honor is not going to
hear statements from Tel West that are on a different
line or referred to a different |ine of questioning,
and therefore, this data request is an attenpt by Quest
to be prepared to respond to the statenments made by Te
West .

JUDGE BERG: Here's what | need to know is
whet her or not the assertion that Tel West custoners
pl ace OS and DA calls and then term nate service
wi t hout paying Tel West, what difference does it nake
to the issues to be resol ved whether or not that

statenent is true or false?
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MR. SHERR: The question, as you can see, has
several subparts to it. |In addition to the fact that
t hi s phenonenon occurs in general, we asked Tel West to
identify in a lot of different ways, basically to
explain to us what they had done to avoid the situation
and what efforts they took to block their custoners
fromordering the services that they are concerned
about and what attenpts they made to collect the
charges thereafter. There are a |lot of subparts, and
it's broken out separately to make it easier for Te
West to answer the question. Those are all questions
that are relevant to the matter at hand.

JUDGE BERG | don't get the rel evancy, and
that's why I'm asking these foll owup questions with
you, M. Sherr. To my way of thinking, this goes to
resol vi ng whet her or not on a dispute-by-dispute basis
whet her the dispute is valid or whether Tel Wst has
al ready recovered for the charge and thus is seeking
doubl e recovery as opposed to goi ng whether or not
Quest has tinmely responded to billing disputes
submitted by Tel West.

MR. SHERR:  Your Honor, if | could respond to
that, | see it very differently. | don't believe this
really relates directly to the issue of billing

di sputes at all if Tel West's theory or part of its
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theory that access to OS and DA on the lines that Quest
provides it through resale is a major problemfor Te
West because its custoners run up these charges and
then run off without having first paid, so this is our
attenpt to not only espouse or theory of the case but
to respond to theirs.

So if Your Honor is saying that whatever Te
West is asserting as its need for this particular
feature, which is a line free of access to OS/DA, is
irrelevant, then Qrmest would certainly agree, but |
don't think that's what Your Honor is saying. To the
extent that Tel West will be able to nove forward and
try to make that point as it has in its testinmony and
its data responses repeatedly, Qwest should have the
opportunity to investigate the support for that
assertion.

JUDGE BERG | don't see that data request
being relevant to that issue, M. Sherr. The issue as
to whether or not the parties agreed -- strike that.
The issues that | understand on the OS/ DA side that are
bei ng presented are nunber one, does the
i nterconnection agreenent allow for Tel West to not
accept OS/DA. The second aspect of the OS/ DA issue is
whet her the OS/ DA bl ocki ng features that Qwmest has

delivered performas represented and in these other
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i ssues as to whether or not a Tel West custoner
incurred costs and then terminated service without
paying to nme just goes to whether or not, in fact, Te
West has a legitimte billing dispute to present. |Is
there sonmething else I'm nissing?

MR, SHERR: Per haps, Your Honor, this would
be a question that Tel West could respond to, because
hate to repeat nyself, but | don't believe that is what
Tel West believes as being the issue in the OS/ DA
phase.

JUDGE BERG M. Harlow, help nme understand
the issues in the OS/ DA phase if | haven't captured
themor M. Rice?

MR. RICE: | can respond. | think you' ve
correctly stated them The fundanmental agreenment is
whet her or not we are required to accept OS/ DA under
the interconnection agreenment that we've signed, and we
are al so addressi ng whether or not the OS/ DA bl ocking
features performance is represented, the dial-Iock

JUDGE BERG: | think that clarifies the
matter in my mnd. The notion to conpel further
response to Qwest O35 is denied. | will indicate to
parties that while we may have a phase of the
proceedi ng that's designated for OS/DA billing issues

and anot her part of the proceeding that's designated
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for provisioning parity issues, M. Sherr, if at sone
point we get to the conclusion of the OS/DA billing
i ssues hearing and you perceive that there are other
i ssues being argued by Tel West that Qwest was not
given a proper opportunity to prepare for, I'll hear
those argunents, and if it's appropriate to conduct
further proceedings, we will, but at this point, based
on M. Rice's confirmation of the issues as |
understand them | find that O-35 is not relevant.

MR. SHERR: Understood, Your Honor.

JUDGE BERG Let's go ahead and in succession
take a | ook at O-54, and again, it will just take nme a
nmonment to | ook again at the question and response. |'m
going to nake the sanme ruling with regards to O 54,
that it's not relevant given the issues as stated by
Tel West.

I'"'mnow going to review O-58(b). | find that
O-58(b) also is not relevant to the issues to be
resol ved on the OS/ DA issue, and the notion to conpel
further response to O-58(b) is denied, and now | ooki ng
at 0-59(b), sanme ruling. O64(a), M. Rice, | need to
ask a question with regards to the response to O 64(hb)
in order to place O-64(a) in perspective.

MR RICE: Ckay.

JUDGE BERG I n the response to O 64(b),
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there is a reference to item zed call record. Is that
an item zed call record that is generated and produced
by Qnest?

MR, RICE: That is Qwvest's call record.

JUDGE BERG. And that would be the billing
statenent that | would comonly think of and get in ny
mai | every nonth as well?

MR. RICE: Yes, Your Honor.

JUDGE BERG W th regards to the 1,109
charges that were docunented by Tel West, did Tel West
associ ate the phone nunbers that those charges
ori gi nated on?

MR. RICE: Could | take a nonent to confer
with my client?

JUDGE BERG.  Sure.

MR. RICE: You asked whether or not the cel
phone nunbers were associated with each of these 1,109
charges on the material we sent to Qwmest, and that is
correct. The tel ephone nunbers are on there.

JUDGE BERG M. Sherr, do you dispute
whet her there were tel ephone nunbers associated with
t hose charges?

MR. SHERR It's hard to answer, Your Honor
because while the 1,109 itens each had a tel ephone

nunber corresponding to it, the description of the
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1 charge being di sputed does not say, "from correctiona
2 facility." That's sort of the point of the question.
3 There are ei ght spreadsheets of dispute with a tota
4 1,109 line itens. None of themsay, "collect call." |
5 don't know that any of them say collect call, and
6 don't believe any of them do, and Tel West can tell me
7 if I"'mwong, but certainly none of themindicate that
8 these are calls fromcorrectional facilities. |If they
9 did, | could certainty do the math nyself.
10 JUDGE BERG: Does Qwest have the ability to
11 access item zed call records for the tel ephone nunbers
12 that are referred to by Tel West?
13 MR. SHERR: | believe we do.
14 JUDGE BERG Then I'mgoing to find that
15 Qnest goes to information that's within the control of
16 Quvest and is not readily producible by Tel Wst and
17 deny the request for further response as infornmation
18 that is already within the possession and control of
19 Qunest .
20 "Il also note to the parties that it's not
21 clear to nme what difference it nakes if there is one
22 charge or 1,109 charges, but if at sonme point that
23 becomes rel evant and Qvest wants to argue that it needs
24 further information from Tel West that is not inits

25 own possession and control, then | will be willing to
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1 hear that, but that's all dependent on if at sone point
2 in tinme, the actual nunber of charges becones a

3 rel evant factor.

4 MR. SHERR:  Your Honor, may | respond for a
5 m nute, because | didn't get an opportunity to before
6 you made your ruling on this?

7 JUDGE BERG. Yes, M. Sherr.

8 MR. SHERR: The concern | have as to this

9 particul ar question is that your ruling would

10 effectively shift the burden to Qwest to disprove

11 M. Swickard' s assertion. M. Swickard filed

12 suppl enental testinony regarding this issue, and | can
13 say honestly that that's the first tine that issue cane
14 to my radar. | don't believe it was specifically set
15 out in any petition. | don't believe it was set out
16 specifically in the first round of testinmony.

17 Again, this is a case where there is two

18 concl usory statenents made, and | don't have it in

19 front of ne any nore, but go effectively to the point
20 that this is a major area of concern and a nmjor

21 probl em for Tel West, and this is a recurring problem
22 and that's the end of the explanation, and that's why
23 this was intended to seek what is supporting that

24 statenment. | think the effect of Your Honor's ruling

25 is that we have to go disprove Tel West's case rather
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than Tel West having to prove its own case

JUDGE BERG M. Sherr, along those sane
lines then, if | was to approve Qmest's request, it
seens to me | would al so approve a request if Tel West
were to pose the DR that Qmest produce item zed cal

records for all tel ephone nunbers associated with those

1,109 charges. | see no basis for granting one and not
granting the other. | don't see that the burden is
being shifted here. I'mjust ruling that this is

information that's within Qwest’'s possession and
control, and that if Qaest's position is that these

di sputed charges do not relate to calls from
correctional facilities, then Qwvest ought to just cone
forward and show ne the itemi zed call records inits
possession that show that there is no, quote, "from
Corr fac" notation on the disputed calls. | think it
goes nore towards Qmest docunenting its own affirmative
def ense based on information it has within its
possessi on and control

MR, SHERR: | understand your ruling.

JUDGE BERG  Thank you, sir. That takes care
of that grouping of itenms. The next is Qwmest O 40 and
bear with me a nonent, parties. M. Rice, it seens to
me that all Qwest is looking for here is that Tel West

indicate to the best of its know edge whether there is
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a Quest product or current Qaest line class code that
woul d enable Tel West to obtain from Qwvest a | oca
service line free of access to pay-per-use services.
In this instance, it just |ooks to ne that Quest
doesn't want to get surprised at the hearing by the
argunent that there is, in fact, a product or Qwest
line class code that it hasn't had an opportunity to
devel op a response to or further describe the Quest
product or current Qwmest line class code at issue, so
I"mgoing to go ahead and require Tel West to further
respond to the interrogatory but with the understanding
that's not Tel West's obligation to know what the ful
range of Qmest's products or Qwest line class codes
are. Tel West is just being directed to directly
respond to the DRto the best of its ability. 1Is that
clear, M. Rice?

MR RICE: Yes, it is. W can file a
suppl enent al response

JUDGE BERG: Next is Qwest O-44. | think
part of the problemhere is the way that the question
is being posed. To ny way of thinking, and M. Sherr
tell me if | am properly paraphrasing the DR, but
anot her way of posing the sane question, is Qwest
required by tariffs to provide to Tel West upon request

dial-lock on a resold line? Is that the other side of
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the coin, M. Sherr?

MR, SHERR: That nay be a little too limted.
What |'masking is, can we turn down a request from Te
West, and it's Tel West's position whether we can or
can't turn down a request by Tel West for dial-lock on
aresold line. If Tel Wst requests dial-lock for a
resold line, can we turn them down, and Tel West's
response was partially responsive.

JUDGE BERG M. Rice?

MR RICE: Yes, Your Honor.

JUDGE BERG: In this instance, | understand
it has been Tel West's practice to order it where it is
avail able as stated in the response. However, to
what ever wei ght should be placed on this, it does seem
relevant that Tel West just affirmwhether its position
is whether Qvest is required for any reason to honor
Tel West's request.

MR. RICE: Your Honor, one of our concerns is
that this seems to ask for a | egal conclusion rather
than the sort of factual information that's typically
sought during discovery.

JUDGE BERG Well, | would have to agree with
that. M. Sherr, is there sonething about this that
goes beyond the argunent that Qwmest is required by

tariff or by sonme other | egal authority to provide
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this? What do you achi eve by having Tel Wst respond
to this particular DR?

MR, SHERR: Two things, Your Honor. First, |
woul d note that neither the response to the data
request nor M. Harlow s letter make this objection, so
this is the first tine |I've heard this objection so
feel alittle bit on the spot. Could | ask for just a
nmoment ?

JUDGE BERG  Yes.

MR. SHERR | took a quick |ook at the rule
480-09-480, and it does seemto provide a little
broader discovery than what M. Rice indicated. | can
read fromthe relevant section, which is Section 3(c):
Generally, data requests seek extant docunents, an
anal ysi s, conpilation, or sunmary of extant documents
into a requested format or a narrative explaining a
policy, position, or document.

VWhat we are seeking here is their position,
so that would be, | suppose, response No. 1. Response
No. 2 is, in addition to seeking their position, which
woul d definitely include their |egal position, would be
to know if there are any factual circunmstances in which
we can or have to deny their request, and they
identified one fairly. M concern is they haven't

stated that's the only one they believe they are aware
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of, and if so, that's all 1'masking themto do.

JUDGE BERG M. Rice, I'mgoing to ask that
Tel West further respond back to DR O-44. W are not
| ooking for a legal conclusion, but to the extent that
if this is a position that Tel West is nmaking or
taking, then | think it should be clear as to what its
contention or position in the hearing is. |If there are
other facts simlar to what Tel West has al ready
provi ded in response that are relevant, then | would
al so direct that those facts be nmade known.

MR. RICE: W can do that, Your Honor

JUDGE BERG  Thank you, sir. Then the next
DRis O61. M. Rice, explainto ne howit is that
four of the identified billing statements were produced
but the remaining 12 were not.

MR, RICE: Your Honor, we have provided a
copy of all the billing statenent information we have
that's actually available. 1It's my understandi ng that
for these tel ephone nunbers, there are no bills that
correspond with these nonths, and we've provided
everyt hing that we have.

JUDGE BERG: M. Sherr, is there sone basis
for believing that there were billing statenents
generated for the nonths that were not responded to?

MR. SHERR: | do, Your Honor. The basis is
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that the tel ephone nunbers that were specified and the
nont hs specified were on the spreadsheets produced by
Tel West. These all refer to specific billing disputes
rai sed by Tel West. These nunbers were just pulled off
of the spreadsheets that Tel West produced.

JUDGE BERG. I n thinking of sone of the other
di scovery that has been nade, there was di scovery that
was made in the formof a sanpling. | can't tell just
fromthe request itself the relevance of these Tel West
billing statenents. Could you explain that to ne?

MR, SHERR: Sure. Again, the relevance is to
track firsthand and not to sinply have to rely on the
testi mony and data request responses that have been
provided, to track firsthand how Tel West does or does
not process instances in which there are significant
pay- per-use charges that show up on their bill

The only |l ogic that was behind the particul ar
t el ephone nunbers and the particular nmonths is that
t hey correspond to sizable charges having been incurred
by Tel West custoners according to Tel West
spreadsheets, and what | wanted to see firsthand were
the invoices that followed those charges being incurred
to see if any charges were assessed to Tel West
cust oners.

JUDGE BERG. So let ne see if | understand
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you, M. Sherr. \What you are looking to do is validate
the claimthat OS/DA-rel ated charges were incurred at
t hese tel ephone nunbers for these nonths?

MR, SHERR: Not that they were incurred, Your
Honor. |'m accepting as true that they were incurred
because Tel West specified themon a spreadsheet to
Qnwest. For purposes of this question, |'m accepting
that as true. | already assune they were incurred
because Tel West is disputing them \What | can't
verify independently, what Qwmest has no record of, is
what Tel West did with those charges, whether they did
or did not include themon their next billing statenent
to their custoners.

JUDGE BERG: |I'mgoing to find that that
particular inquiry goes to resolving the specific
billing disputes thenselves and not the issues to be
addressed in the OS/ DA portion of this proceeding.

M. Sherr, if at the conclusion of the OS/DA billing
di spute case you believe that for sone reason this
information is still necessary in order to respond to
the issues as they are presented during the hearing,
["I'l let you renew your request afterwards and |'|
reconsider it.

MR, SHERR: Ckay.

JUDGE BERG. One second while | nmke a note
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1 here. The last DR on the Qmest list is Qwest DR O 62
2 M. Rice, is there a nore |egible version of the

3 panphl et that's copied in response to O 62?

4 MR. RICE: Yes, there is, Your Honor. Te

5 West mailed out a copy of the actual pamphlet to Quest

6 about two days ago. | don't know if Adam has received
7 it yet.

8 JUDGE BERG M. Sherr, have you seen that

9 yet ?

10 MR. SHERR: | have not, Your Honor, or |

11 woul d have renmoved the matter from consideration today.
12 Time is growing short, so | would appreciate it if we
13 don't receive it today if counsel still has a copy if
14 they could messenger a copy to ne. The nmail seens to
15 run slowly in downtown Seattle for sone reason

16 JUDGE BERG Today is Friday. M. Sherr, if
17 you don't have that in your possession by 4:30 on

18 Monday, then I'll require Tel West to produce a copy, a
19 | egi bl e copy or another original to Quest's | ega

20 of fice on Tuesday.

21 MR. SHERR: Thank you, Your Honor

22 JUDGE BERG M. Sherr, would you pl ease

23 alert your folks that would be handling that docunent
24 when received to put themon alert that you are

25 expecting sonet hi ng?
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1 MR. SHERR:  Absol utely.

2 JUDGE BERG M. Rice, M. Sherr will call

3 you no later than Monday at 4:30 either confirm ng that
4 it's been received or that it has not been received.

5 If it has not been received, | will want a copy to be

6 put into Qwest counsel's hands by 4:30 on Tuesday.

7 MR, RICE: That's acceptable to us.
8 MR, SHERR: Thank you, Your Honor.
9 JUDGE BERG. Do counsel need a break before

10 we turn to the Tel West DR s?

11 MR. SHERR:  Your Honor, a two-m nute break
12 woul d be hel pful.

13 (Recess.)

14 JUDGE BERG. Back on the record. The next
15 agenda itemare Tel West's second set of DR s to Quwest,
16 but before we go to that, let nme back up. Wth regards
17 to additional responses to be provided by Tel Wst to
18 Qnest, Tel West will tell Qwmest those additional

19 responses. M. Sherr, if you had those by 4:30 on

20 Thursday, March the 7th, is that sufficient?

21 MR. HARLOW  Your Honor, we can do it sooner
22 than that. How about Wednesday?

23 JUDGE BERG Would that work for you,

24 M. Sherr?

25 MR. SHERR: That would be fine, Your Honor.
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JUDGE BERG So on all those DR s for which
Tel West is to produce further responses, further
responses should be served to Qmvest on March 6th, and
as we've stated in the past, all due dates that are
speci fied nean 4:30 in the afternoon. If for sone
reason that can't be net, counsel should be sure to
give a heads-up to opposing counsel ahead of tine.

So now we turn to Tel West's notion to conpe
responses to the second set of discovery requests. |
understand that there is sort of an overreaching issue
as to whether or not Qwest should be required to
provide witten responses to a second set of requests
generated after responsive testinony; is that correct,
M. Sherr?

MR, SHERR: Absol utely, Your Honor

JUDGE BERG |'mgoing to | et counsel know
that |I'm probably sonewhat at fault. | share the
responsibility for this, that | should have known ahead
of time that, in fact, there would be a need for
foll owup data requests. In |ooking at the schedul e
that the parties have proposed for the provisioning
parity hearing, | can see that they al so are cogni zant
that that need exists. | amgoing to require that
written responses be nade to sone but not all DR s.

can |l ook at these DR s and see where sone questions are
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certainly of interest to ne and appear relevant to
having a conplete record --

MR, HARLOW  Your Honor, if | may interject.
We served these data requests because from Quest's
di scovery, we had a pretty good road map of what their
def enses were going to be, so we actually anticipated
their testinony with the goal of giving Qnest a little
nore tine to respond as well as us tine to digest the
responses, but after reviewing the testinony |ast
night, I think we can go ahead and w t hdraw a nunber of
the data requests, which may save you sone of the
troubl e.

JUDGE BERG Let's do that right now

MR. HARLOW These are requests that -- we
don't contend they aren't relevant to the case, but we
agree they aren't really specific to Qwvest's prefiled
response testinony. Those would be Tel West nunbers
19, 20, 26, 27, 31, 32 and 33.

JUDCGE BERG |'m going to approach these DR s
in aslightly different fashion. 1'mgoing to junp
around anmongst some of the ones | see here and
hopefully expedite the process. First of all, with
regards to DR Tel West O 21 and O-22, M. Harlow, would
you like to explain, or M. Rice, explain where O 21

and O-22 are rel evant?



00118

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HARLOW  Your Honor, | will be addressing
this portion of the prehearing conference. | apologize
in advance. | tried to throw out these page nunbers
this nmorning but there wasn't tinme, but | did ny review
| ast night of the Qwmest testinony using soft copies of
the testinony, and the paginati on doesn't always match
up to the hard copies, but 21 and 22, you've put them
together the sanme way we have. They are related, and
they relate specifically to M. Brotherson's testinony
at 11, and M. Teitzel discusses these issues at 6, 8,
and 10.

JUDGE BERG How are they relevant to the
i ssues, M. Harl ow?

MR. HARLOW Just give ne a nmonment. |'m
| ooking at M. Teitzel's testinony.

JUDGE BERG Keep in mnd, M. Harlow that
even though -- this strikes ne parallel to the very
same di al ogue we had with M. Sherr about those
statenments in M. Swickard' s testinony or in the
petition that, for exanple, certain Tel West customers
term nated service without reinbursing Tel West for
OS/ DA charges. In this instance, whether or not
M. Brotherson or M. Teitzel neke reference to a sort
of historical devel opnment of OS/ DA, what rel evance do

these DR s have to the OS/ DA i ssues as acknow edged by
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M. Rice; that being, does the agreenent allow Tel West
to not accept OS/DA, and to the extent that Tel West
orders dial-lock, has dial-lock performed as
represented? |If there is some other issue, then you
al so need to identify that issue.

MR. HARLOW  Your Honor, the reason that
Qnest doesn't see the relevance of it and we do is that
Quest is really approaching this case really fromthe
opposite end that we are. Qwest is approaching it from
the presunption that the service ought to be avail abl e
because it always has been, and therefore, in order not
to have it be available, it nmust be bl ocked, and we are
approaching it under the terns of our contract fromthe
perspective that the service is only available if you
order it, and DA would be a nonissue if Qwest had not
changed the dialing protocol, and what we intend to
show with this is that Qwest, and we really aren't
getting into the nmotivations behind it, which would be
interesting if we could, but Qwest certainly
intentionally nade it easier for custoners to access
their owmn OS and DA as opposed to accessi ng someone
el ses OS and DA, which under the contract goes to the
i ssue of whether they are making OS and DA avail abl e on
a nondi scrimnatory basis. 1In fact, they are

di scrim nating because they nake OS/ DA available to
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themsel ves for free, and they meke it available to
ot her conpani es at substantial charges.

JUDGE BERG But there is no parity
provi si oning i ssue regarding OS/DA, is there?

MR. HARLOW Yes, there is, Your Honor. It's
inplicated in our testinony, but it's squarely raised
in Qwest's responsive testinmony. The way they do this
is through the dialing protocols.

JUDGE BERG So this is a data request for
the parity provisioning part of the case?

MR. HARLOW Yes, Your Honor. No, no. |It's
the OS/ DA part of the case. | msheard you. This goes
squarely to OS and DA

JUDGE BERG M. Sherr, is there a parity
provi sioning issue regarding OS/DA in the first part of
the case?

MR, SHERR: Woul d you repeat the question,
Your Honor ?

JUDCGE BERG |s Qwest asserting that there is
an issue regarding parity provisioning in the first
part of the case, the OS/ DA hearing?

MR, SHERR: |'m not aware Qwest is making any
all egations with regard to parity and provisioning. |
feel at a great disadvantage here. W didn't get these

data requests until just about four o' clock yesterday.
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| really have not had an opportunity to digest each one
i ndi vidually anywhere to the extent that Tel West has
in formng these questions. W have not had an
opportunity to talk to folks internally that would help
us answer these questions. W did not at al

antici pate that we would be getting a second set of
data requests. It was not built into the schedule, not
contenpl ated, especially by ne. It is in the second
schedul e that was shared with Your Honor today, but it
was not raised or considered for this phase of the
docket, so | feel at a great disadvantage in terns of
trying to respond to the particul ar issues.

MR, HARLOW  Your Honor, that's a fair point,
and if | may make a suggestion. | would request that
you direct Qwmest to provide objections based on
rel evance to these requests, other than the ones we've
wi t hdrawn, sonetine early next week and that they
respond to the ones they do not object to based on
rel evance within five days of the date of service, and
then we can just deal with their objections on a notion
to conmpel if need be.

MS. ANDERL: | would like to junp in here and
say before you consider ordering that, | think that
Qvest would |i ke you to address the issue of the

propriety in the very first instance. Had we
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contenpl ated that di scovery would be taking place at
this point intine, | believe we would have asked for a
di fferent schedule. We need this tinme between now and
Monday the 11th to prepare for the hearing, not be
respondi ng to discovery, and we don't believe it was
contenplated. The fact that it's in the second part of
the schedul e neans that the parties can anticipate it
was going to happen. W set a very detailed discovery
schedul e for purposes of this part of the proceeding,
and discovery is sinmply over, in our view.

JUDGE BERG It's not over in my view. | am
going to |l ook at these data requests to see what data
requests should be responded to. | have had a chance
to | ook these over, and I will share with the parties
that the vast mgjority of them do not seemrelevant to
me, so | don't think there is going to be a great
burden unl ess Tel West can sway ny opinion on first
revi ew.

At the sanme time, | understand that M. Sherr
is having difficulty formul ating a response when he
hasn't had an adequate opportunity to review them So
what we are going to do is we are going to finish
di scussing these DR s now, and we wi Il conduct another
tel econference later this afternoon off the record

where | will address these DR s with the parties.
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Before we set that tine to reconvene, let's go ahead
and concl ude the business that we have to do here
today, which is this Item No. 5, briefly address Te
West' s request to supplenment responses to, is that DR
Qwest O5, 08 and O 107

MR. SHERR: No, Your Honor. Those are Te
West data requests.

JUDGE BERG |I'msorry. So Qumest wants to
suppl enent its responses?

MR. SHERR: No. Tel West is asking Qwmest to
suppl enent its responses that it provided two weeks.

JUDGE BERG So Tel West is asking Qwmest to
suppl enent its responses to 5, 8, and 107

MR. SHERR  Yes, Your Honor, and as
M. Harl ow was about to say, we tal ked off-line before
the conference today, and we have partial agreenent on
at least three quarters of it.

MR. HARLOW W have agreenent on 5 and 8,
including the timng of supplenentation, and we have
only partial agreenent on 10. The issue is to the
extent of supplenentation, but we do have agreenent on
the timng of it.

JUDGE BERG So M. Harlow, how do you want
to proceed here?

MR, HARLOW | sinply want to note that and
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to suggest that possibly if there is tine at the
hearing -- that may be wi shful thinking -- we either
address it then, the renmining dispute, or that we
agree on a time for a conference call like this
sometine during the week of the 11th after the hearing
i s concl uded.

JUDGE BERG What issue does DR-10 go to?

MR, HARLOW DR-10 goes to provisioning
parity, which is Phase 2.

JUDCGE BERG We will either address that at
the concl usi on of the OS/ DA proceeding or we will set
anot her tel econference to address that soon thereafter
We woul d set that time at the conclusion of the OS/ DA
proceeding as well. Is that satisfactory to the
parties froma procedural point of view?

MR, SHERR: It is for Qmest, Your Honor

MR. HARLOW Yes, Your Honor.

JUDGE BERG. VWhat tinme are counsel available
this afternoon to discuss Tel West's second set of data
requests?

MR, HARLOW  Any tine, Your Honor

JUDGE BERG: M. Sherr?

MR. SHERR: |'m available anytinme. | would
like clarification if |I could get fromyou what you

woul d expect Qmest to be able to discuss at that point.
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| still question whether | can get to all the people
who woul d have to hel p ne answer these questions and
have thoroughly gone through all the questions by that
time.

JUDGE BERG We are going to stay on the
record on this. I'mgoing to whittle it down a little
bit further. There is sonme question about 121, O 21
and O-22, and right now, |'mgoing to narrow the scope
of that strictly to the change from 1 plus area code
plus 555-1212 to 411 dialing. | have not nmade a final
deci sion on whether or not the request is relevant. To
what ever extent it is relevant, |'mnarrow ng the scope
sinmply to that changeover, and I'mgoing to see if we
can whittle the list down a little bit nore. The next
DR's | want to address, M. Harlow, Tel West O 28, O 29
and O-30. Am| setting rates in this case?

MR. HARLOW No, Your Honor. The nopst
i mportant of those is if Qaest can admit No. 28, |
don't think we need the full cost study, which is No.
29. M. Teitzel at Pages 8 and 9 of his testinony
tal ks about Tel West is seeking free blocking of the
service. The inplication is that Tel Wst is seeking
some kind of a windfall inproperly, and in fact, what
we intend to show that it's Qmest that's getting the

wi ndfall.
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We've seen publicly available data filed with
the FCC reflecting that the nonthly recurring cost to
Qnest of customnet service is five-twelfths of a cent,
the service for which Qwmest says under our agreenent
Tel West has to pay two dollars |ess the whol esal e
di scount .

JUDGE BERG: That's not an issue in this
case, M. Harl ow

MR. HARLOW We believe it's an issue because
again, it goes to kind of the paradigm Qmest is
sayi ng, who should bear the burden essentially, and we
are saying Qwest shoul d bear the burden because the
burden is essentially zero or close to it. 1In other
words, under the agreement as well as public policy,
which is always kind of overlaid on any of these cases,
is should Tel West be forced to block or Qwest be
forced not to offer?

While we think the agreenment is clear, Quwest
has teed it up and characterized in their rebutta
testinmony is we are seeking some highly expensive,
highly difficult to provide service for free, when in
fact, we are seeking that Qwest do what's easy for them
to do and called for by the agreenent, which is to
sinply not nake it available and that custom net does

this at mniml, alnost zero expense, so we think it's
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i nportant for an understandi ng of why we are
interpreting the agreenent the way we do, why it's
reasonable to interpret the agreenment that way, and why
the relief we are requesting is reasonable. So the
question of $1.50 or $1.99, we wouldn't be able to nmake
t hat argunent, but five-twelfths of a cent versus a
two-dol |l ar charge, we think it's inportant for the
conmi ssion to know t hat.

JUDGE BERG Here's ny problem M. Harl ow
This is not a general conplaint case, and that is an
el ection that Tel West nmade. Wile parties can
certainly argue whatever they nay choose, | amnot in a
position to fashion a renmedy that's not within the four
corners of the agreenent.

MR. HARLOW  Your Honor, we will tie --
bearing in mne that discovery is sonewhat broader than
the ultimate issues in the case, and we are stil
wor ki ng up our argunent here because we only found out
about custom net a few days ago, but we definitely
intend to tie the cost issue into the contract
interpretation, if not under our case at least in
response to Qwest defenses as set forth in their
testimony. Qur focus is on the terns of the contract,
and we do think there is a tie-in between the contract

interpretation, particularly where you have naybe an
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anbi guous contract, you sonetines have to | ook beyond
the four corners.

We believe there is a very good chance we
will be able to tie this one cost admi ssion into the
contract interpretation questions. |In other words,
it's reasonably calculated to |l ead to discovery of
adni ssi bl e evi dence.

JUDGE BERG: We will talk about O 28 further
this afternoon, only to the extent that there is a
request for an admission. DR Tel West O 29 and O 30
are denied as being not relevant. No decision is nmde
on O 28.

M. Harlow, with regards to O34 and O 35,
i kewi se, | don't understand what the rel evance of
Qnest's policies for dealing with its custoners are.

MR. HARLOW G ve ne a nonment, Your Honor.

JUDGE BERG: The issue, as | understand it
is whether Qmest under the terns of its agreenent is
authorized to payment from Tel West, and while Qnest
may treat other custoners different, it nay have
di fferent agreements with other custoners, and
likewise, | do not see this as a parity issue.

MR. HARLOW  Your Honor, this doesn't go so
much to our case as it does to Qmest's defense, and

Kat hryn Mal one prefiled at the bottom of Page 6, she
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states, and these are references to our contract,
Sections 10.5.4 and 10.7.4 are provisions that are in
place in order for Qvest to nmeet its obligation under
Section 271 of the Tel ecommuni cations Act to provide
nondi scri m natory access to Qwmest's operator and
directory assistance service. Skipping a sentence,
because of provisions contained in Section 10,
facilities-based carriers or carriers purchasing UNE s
can al so obtain access to OS and DA. Qmest neets its
obligation to provide nondiscrimnm natory access to OS
and DA to resellers by virtue of the fact that such
access is automatically included on the resold line in
the sane manner that Qemest provides its own retai

servi ces, and then she goes on to argue that we are

m sinterpreting Section 10.

So they have raised the obligation to provide
nondi scri m natory access to OS and DA as a defense, and
what we are intending to show with these requests as
wel |l as sone of the others that, in fact, Qwest does
not provide nondiscrimnatory access to OGS and DA. In
fact, they cram OGS and DA on resellers, and they are
willing to wite it off for their own retail custoners.

JUDGE BERG So what | hear you sayi ng,

M. Harlow, is that there is some kind of, call it

virtual service where although OS/ DA may be bundl ed
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1 together with the service that Qaest does not charge

2 custoners for that service.

3 MR, HARLOW Yes. They act inconsistently in
4 our experience. They will take one position with

5 request to us for billing adjustnents as reflected by

6 our billing dispute portion of our conplaint. They

7 will take a different position dependi ng on whether or

8 not Qwest is the operator service provider or AT&T or
9 Worl dComis the operator service provider, and they

10 will take a different position with regard to retai

11 custoners conpared with whol esal e custoners on

12 wite-off's for these services.

13 So this issue is squarely teed up and that's
14 only one exanple of that Ml one testinony. There are
15 ot her exanpl es where Qwest says the reason they cram
16 down t hese services is they have to in order to neet
17 t he nondi scrim nation requirenents of the

18 i nterconnection agreenents and Section 271, and so our
19 di scovery goes to rebut that defense by Qwest.

20 MS. ANDERL: If | can just speak to this. W
21 di sagree rather violently with M. Harlow s

22 characterizati on of accessing these services as

23 cranm ng. W also disagree that these inquiries are
24 rel evant when we woul d have an opportunity to

25 investigate this further. W disagree that the data
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requests are relevant. W believe that M. Harlow, if

he believes these issues were relevant, certainly could
have asked these questions very early in the discovery

process.

Furthernore, we have not had an opportunity
to review these requests internally. | don't know what
it would take to answer themif Your Honor does rule
they are relevant and | don't know if it would be
possi bl e to acconplish answers within the five business
day turnaround. It appears as though No. 35 in
particular would require quite a bit of investigation
and research, but | think the threshold here is do
these inquiries have any bearing on either M. Harlow s
conpl ai nt or our defenses, and | don't think that they
do.

M. Harlow would |ike conveniently to
m scharacteri ze access to operator services and
directory assistance as the actual provisioning of
those services. They are two very different things.
Access to OS and DA is free. Doesn't cost anybody
anyt hing either wholesale or retail, to be able to have
the ability to pick up the phone and dial zero or dia
411. Once the person actually picks it up and avails
themsel ves of that service, that is a little bit of a

different story. There nmay or may not be charges
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associated with it. But M. Harlow insists on
characterizing those two things as the sanme thing. |
think he's injecting a ot of confusion into the case
by doing that.

JUDGE BERG. |'m not confused, Ms. Anderl. |
understand that cramm ng has got a bit of a spin on it,
but also OS/DA is not free, and | think the fact that
OS/DA is priced as a UNE nekes it clear that OS/DA is
not free, so | see there is spin comng fromboth
sides. | understand your client has their position
M. Harlow has their position. | see the way the words
are used and the argunents of the parties, and just
because they are there doesn't mean that the comn ssion
is going to interpret themthe same way.

| feel like I know what the issues are here,
and the only aspect of this that really would give ne
concern is if, in fact, Qwmest had a policy where it had
a practice whereby rather than offering residentia
retail service without OS/DA that it sinmply agreed not
to charge for it. As unlikely as that seens to ne, it
doesn't seemthat extrenme to inquire of Qaest whether
or not, in fact, Qwest has a practice that woul d anmount
to a de facto service without OS/DA. Nevertheless, |I'm
not deciding at this point. I'mgoing to carry O 34

over to this afternoon. O35 is denied on rel evancy.
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An exanple of the spin is in data request
O 24 and O 25 where Tel West's perception is services
are being forced on it, and Qwest's perspective is that
it is providing a bundled service as required under the
Act and is permtted to do under the agreenent, so
under st and how t hese words are bei ng used.

Wth regards to Data Request No. 25, |'m
finding that Data Request No. 25 is already responded
toin Qwest's answer to the anmended petition and that
the interjection of "willful and intentional” and the
word "force" does not change the fact that what Te
West is going to in this data request is sinply Qwest's
position that Tel West is required to pay for the
charges incurred by end users under the terns of the
i nterconnection agreenment that's been entered into
between the parties. Any further request or response
is repetitive, and the specific reference to willful
and intentional is not relevant. O 25 is denied.

Wth regards to Data Request O 24, | think
the real issue or question thereis, is it technically
feasible for Qwest to provide residential exchange
service without OS/DA. M. Harlow, has that question
been posed to Qwest before?

MR. HARLOW No, Your Honor. W only

submtted two data requests on OS/DA in the first
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round. This arises out of Ms. Malone's testinony on
Page 10.

MS. ANDERL: | believe if M. Harlow reads
Ms. Mal one's testinony, he'll find an answer to this
question contained in that testinony.

MR, HARLOW | don't know. | think this goes
to line class codes, which we addressed on the data
request to Tel West that says, Please explain the line
cl ass codes. We don't know what the line class codes
are and how they work and how they are set up

JUDGE BERG |I'mgoing to carry this over,
but perhaps there is sonething for the parties to
di scuss about this. | think the issue of technica
feasibility is relevant; although, it may not be given
great weight, and the parties may need to get to that
together. 1'Il tell you, M. Sherr, ny inclination is
that Data Request Tel West O 23 is relevant, so | would
want to tal k about that |ater

MS. ANDERL: | think we can answer O 23, Your
Honor, without fighting it.

JUDGE BERG But let's go ahead and just take
that up later. What | want to do nowis just pull this
together, get off the record, and then we can di scuss
these later, hopefully with sone additional time for

Qnest to consider what's bei ng asked.
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Wth regards to O-36, my first reaction is
that it is relevant, and so | will want to discuss
O 36, and just |ooking over Pages 1, Pages 3, 4, and 5,
and on Page 2, my first reaction to Requests 13, 14,
and 15 is that they are relevant. Wth regards to 16,
M. Harlow, | understand fromthe way things are going
that this is based upon sonme testinony that's been
filed, but what is the relevance to the issues of O 167

MR. HARLOW The same reason that we
di scussed with regard to -- I'"'mlooking for it -- 34
and 35, 34 in particular. |It's the question of -- this
is raised by Teitzel at 9 and Malone 6 to 7, that they
need to do what they do to provide nondi scrim natory
access under the agreenent and 271

JUDGE BERG. Can you expl ain Data Request
O 17 and O-18 to ne?

MR. HARLOW G ve ne a noment, Your Honor
Those relate to the sane issue at 15, 16 and 34.

JUDGE BERG | don't understand what's being
asked in O 17.

MR, HARLOW The question of whether or not
Qwest does, in fact, bundle or whatever term you want
to use -- cramdown is my term-- OS and DA as a way of
acting in a nondiscrimnatory fashion. W believe, in

fact, there is a great deal of discrimnation in the
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way OS and DA are being bundl ed, cramred, whatever you
want to call it, provided.

JUDGE BERG  No. 18?

MR. HARLOW Along the same |ines, Your
Honor .

JUDGE BERG. 1'Il be honest with the parties
| really don't understand that series, 16, 17, and 18.
I"l'l read the testinobny between now and this afternoon
but I think |I have expressed my concern about a
practice that would create a de facto service that is
not made available to requesting carriers.

MR, HARLOW  Your Honor, if | could just be
bl unt about this. Tel West knows this because they get
the bills, and AT&T and Worl dComi s OS charges aren't
even on the bills. Qwest takes them off before they
send the bill, but they do bill the Qwest OS charges.

JUDGE BERG. | don't know how to deal with
that, M. Harlow. What | hear you telling ne is that
you are not just on a fishing expedition, that you have
sonme reason to believe that this is a good faith
bona fide line of inquiry, and I'mjust not sure that
it fits within the enforcenent of interconnection
proceedi ng and the issues that | have to resolve here.

There are provisions in state |aw, statutes,

that require the nondi scrimnatory provisioning of
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services and the not granting of undo preference to one
self or others, and if that's what you have here, there
may be a basis for another conplaint, but I"'mreally
staying focused on what | have to do to resolve a

di spute over the enforcenent of an interconnection
agreenent .

There may be a little bit of roomto think
about policies, but it's only how those policies allow
me to interpret the words that are in the
i nterconnection agreenent. This is part of the
di scussion we had early on about whether this should
proceed as a general conplaint case citing violations
of state statute or whether we should stay focused on
the nuts and bolts of the interconnection agreenent
between the parties, and ny first reaction here is that
we are goi ng beyond consideration of policy necessary
to interpret the interconnection agreenent, but |
understand that this is comng up really quick for ne
as well as for the other parties here, and | al so
understand Qmest's position that it may not have a tine
to reasonably devel op responses, and that's stil
sonmething to discuss, so we will carry 16, 17, and 18
over, but | think I've hopefully given the parties
sonething to think about. On ny list, that sort of

addresses all of the various DR s one way or the other
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VWhat | would like to do is have a tel ephone
conference with the parties at four o'clock this
afternoon, and what | would |ike to do is just to be
able to dial one nunber for Qwest and one nunber for

Tel West. Ms. Anderl, can | dial into your number?

MS. ANDERL: Your Honor, |'m not avail able
after 3:30 this afternoon. | have a commitnent that it
woul d be very difficult for me to break. | would Iike

to suggest and ask for the parties and Your Honor to
consent to do this on Monday afternoon at which point
we will have had an opportunity not only to anal yze the
data requests but talk to our internal fol ks, have an
assessnment of what's burdensome or not in ternms of
what's produci ble, potentially even be willing to reach
agreenent and have an opportunity to do so with
M. Harlow on sone of the data requests. That's not to
commit that it will be conpletely gone by then, but
do believe it can be narrowed by then, if that doesn't
interfere too nmuch with your and M. Harlow s schedul e.
JUDGE BERG  Hopefully, you have a better
i dea of what M. Harlow is | ooking for and what he
thinks is inportant to this case that may assist you in
gutting out your client's position. What are the
availability of parties on the afternoon of March the

4t h?
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M5. ANDERL: Actually, | have something at
one o' clock, but I had better say two or three o'clock
woul d work real well for ne.

JUDGE BERG M. Harlow, are you and M. Rice
avail abl e at three o' clock on Mnday?

MR. HARLOW We are avail able and that works
for us. Bearing in mnd that whatever Qwmest is ordered

to answer, we are | ooking for those by Thursday of next

week.

JUDGE BERG. Understood. 1'Il see if the
bridge line is available, and I'll let parties know how
the tel econference will proceed. |If |I need for one

party or the other to arrange the tel econference,
will let you know.

MS. ANDERL: We can call you and M. Harl ow
if he would like us to Iink you on that way, but
alternatively, the bridge is probably the best.

JUDGE BERG. Let ne see if the bridge is
avail abl e, and then I would conmunicate with parties by
e-mail. Wth regards to the hearing on the 11th and
the 12th, it sounds as if we will be having testinony;
is that correct?

MS. ANDERL: From Qnest's perspective, we
think we would Ilike to do some cross.

JUDGE BERG From Tel West's position?



00140

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. HARLOW We al so have sonme cross plus the
live reply.

MS. ANDERL: M. Harlow, would you refresh ny
menory where live reply was built into the schedul e?
didn't recall seeing that.

MR. HARLOWN | don't know if it's in the
prehearing conference order or not, but that was ny
under st andi ng of how we were going to handle it.

JUDGE BERG. |I'Il look my notes over, and
don't recall any arrangenent for live reply testinony,
but I will look nmy notes over, and counsel, you | ook
your notes over. | would like counsel to discuss an
order of witnesses.

MR. HARLOW W'l do that. We can do that
by the Monday conference. My prelimnary anticipation
is that the only area we need to reply is there is sone
di scussion, and | can't remenber which witness it is,
but clains to have reviewed bills and found that, in
fact, Tel West had an order that dial-lock on bills on
lines it clainmed it had. So reply at this point |ooks
very limted.

JUDGE BERG  Counsel, you talk that over, and
certainly if counsel can agree, then it doesn't require
a decision by the conmission. |If the parties are

prepared to discuss it on Monday at three o' clock, that
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woul d be fine. |If the parties need nore time to

di scuss live reply and order of wi tnesses and any ot her
i ssues about cross, then there is certainly sone
opportunity for that conversation to carry on to
Tuesday or Wednesday.

So at this point, the parties understand or
shoul d know the data requests that nay be consi dered
rel evant and which Qwvest may be required to respond to
that we will discuss further on Monday, March 4th at
three o'clock. Anything else fromparties before we
adj our n?

MS. ANDERL: Nothing from Qmest, Your Honor
Thank you.

MR. HARLOW Thank you, Your Honor, no.

JUDGE BERG. We are adjourned.

(Prehearing concluded at 12:03 p.m)






