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1 PROCEEDI NGS

2 JUDGE CAILLE: W are convened for the

3 continuation of the evidentiary hearing in David and
4 Jani s Stevens versus Rosario Utilities, Docket

5 UW 011320, and today is July the 26th, 2002.

6 Before we begin this norning, | would Iike
7 M. Bailey fromM. Finnigan's office to enter his

8 appearance. And, M. Bailey, if you will state your

9 name, whom you represent, your address, telephone, fax,

10 and E-mail if you know t hem
11 MR. BAILEY: Yes. Good nobrning, nmy nane is
12 Seth Bailey. | work for the law office of Richard

13 Fi nnigan. The address is 2405 Evergreen Park Drive

14 Sout hwest, Suite B as in boy 1, O ynpia, Wshington

15 98502. My direct tel ephone nunber is area code (360)
16 956-7211. The fax nunmber is (360) 753-6268. And ny

17 E-mai| address is sbailey, S-B-A-l-L-E-Y, @wave.com |
18 represent Oy Rose, LLC

19 JUDGE CAI LLE: Thank you. At the close of
20 yesterday's hearing, | inquired of the Conplai nants and
21 Respondent and | ntervenor about whether they would |ike
22 me to do an initial -- waive the initial order or

23 whet her you would |like me to do the initial order, and
24 t he Conpl ai nants have asked that | do the initial order

25 and then that order you will have an opportunity to
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respond to, and then the Commission will issue a final
order. Briefs will, opening briefs, these are

si mul t aneous opening briefs, will be due on August the
30t h, and simultaneous response briefs will be due on
Septenber the 17th.

MR. PATRICK HANIS: Could | ask, sinmultaneous
opening, are we to go to Oynpia and neet, or what do
you nean by sinultaneous?

JUDGE CAILLE: You file, you file your brief.
Well, that's the due date, and you both -- you both wll
be filing -- your due date for filing is the same day,
you know, instead of a staggered Conplainants file
openi ng response and reply.

MR, PATRICK HANIS: Ckay, | didn't know if we
actually sat down and opened them

JUDGE CAILLE: ©Oh, no, | see what you nean,
opening initial briefs.

Let me see, is there anything el se before we
begi n today?

MR. M CHAEL HANI'S: Petitioners have nothing
prelimnary.

JUDGE CAILLE: Al right, well, then,

M. Russell, if you will please stand and rai se your

right hand, | will swear you in.
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Wher eupon,
Rl CHARD RUSSELL,
havi ng been first duly sworn, was called as a wtness

herein and was exani ned and testified as foll ows:

(The followi ng exhibits were identified in
conjunction with the testinony of RI CHARD RUSSELL.)

Exhibit T60 is RR-T1l: Direct Testinony (March
12, 2002). Exhibit 61 is RR1: My 23, 2001 letter to
all Property Omers in the Vusario, Ocas Highlands and
Rosari o Water Systens from Chris Vierthal er, Manager of
Rosario Utilities. Exhibit 62 is RR-2: Water
Certificates Notice. Exhibit 63 is RR-3: June 20, 2001
letter to Ms. Nancy Stanton from Chris Vierthaler,
Manager of Rosario Utilities. Exhibit 64 is RR-4: July
5, 2001 letter to Richard Russell from Chris Vierthaler,

Manager of Rosario Utilities.

DI RECT EXAMI NATI ON

BY MR. PATRI CK HANI S:

Q Woul d you pl ease state your nanme for the
record.

A Ri chard Russell, R-U-S-S-E-L-L.

Q And what is your address?

A P. 0. Box 208, East Sound, Washington 98245.
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Q M. Russell, do you recall giving witten
direct testinmony in this matter?

A Yes.

Q Handi ng you what's been marked as Exhi bit
T60, would you review that?

A. (Readi ng.)

Q If | were to ask you the sane questions that
are contained in Exhibit T60 today, would your answers
be the same today?

A. Yes, they woul d.

MR. PATRICK HANI'S: W nove that Exhibit T60
and correspondi ng Exhibits 61, 62, 63, and 64 be
admitted to the record.

JUDGE CAILLE: |Is there any objection?

MR. PORS: No objection.

MR. BAILEY: No objection, Your Honor.

JUDGE CAILLE: Then Exhibits T60, 61, 62, 63,
and 64 are adnitted into the record, and M. Russell is

avail abl e for cross-exam nation.

CROSS- EXAMI NATI ON
BY MR PORS:
Q Good norning, M. Russell, you have heard ne
say this several times, nmy nane is Tom Pors, and |'m

representing Rosario Uilities. You testified that in
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April of 2000 you were told by the manager of Rosario

Uilities that you were on a waiting list; is that

correct?

A | believe it was March 21st of 2000.

Q And did you see or receive a copy of that
list?

A No.

Q How di d you understand that you were nunber

32 on that list?

A | had a conversation with Ms. Vierthaler, and
it was an extensive conversation, because | was in
escrow with this property, and | wanted to assure myself
that water would be conming as soon as the noratorium was
lifted. And I, at the end of the conversation, | felt
assured. | asked specifically to be placed on a waiting
list, and my recollection is that Ms. Vierthaler put ne
on the waiting Iist on the conmputer, because we had a
conversation about that, and | asked her what nunber |
was, and she counted down and told nme you're nunber 32.
That was the basis of ny belief that | was nunber 32 on
a waiting list.

Q Did she tell you specifically that you had
priority for a water connecti on when the new treat nment
pl ant was approved?

A Not priority.
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She didn't use that word?

No, that's not a -- no.

Q Did she tell you -- well, strike that.

Did you ask her whether or not there was a
possibility that there would be a demand for nore
connections than the avail abl e supply when their new
pl ant was approved?

A At that conversation?

Yes.

No, there was a general common assunption
that there was going to be plenty of water when the
pl ant was approved, and we had conversations about that.

Q By common assunption, comon anmong whonf

A. Ch, probably everybody in Rosario and half
the people on the island. It was a mmjor concern.
People -- real estate values had changed in Rosario as a
function of water, and realtors -- to this day, this is
a common statenment made by realtors in the area

Q ' m confused, what was the commopn st at enent
made by realtors?

A Well, if | can give you an exanple, |ast,
today is Friday, a week ago yesterday a person
potential client, came into ny office, |I'ma genera
contractor, and asked me if | would be available to | ook

at her plans. They were buying a property, considering
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buyi ng a property in Rosario, and that she was told by
sonmebody down in the Rosario area that water was

avail abl e and that they -- the noratorium had been
lifted and there was plenty of water available, and this
was - -

Q You don't know whet her or not that assunption
has been pursuant to sone information put out by the
utility, do you?

A The assunption was shattered when we al
found a sign on a door saying there were 38 avail able
connecti ons.

Q Did you, let's see, | want to draw your
attention to Exhibit 69.

A VWi ch is?

JUDGE CAILLE: At this point, | just want to
interrupt for just a second to explain sonething about
Exhibit 69. The court reporter actually brought this to
ny attention, that we were using an exhibit that hadn't
been adm tted or introduced by anyone. And, in fact,
Exhibit 69 is attached to al nost every Conpl ai nant and
many Respondents' testinony. So we are referring to it
as Exhibit 69 because that was in the |ist of cross
exhibits. For sinplicity, | just left everything in.

So just so the record is clear, Exhibit 69 is a My

23rd, 2001, letter fromChris Vierthaler to all the
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property owners in Vusario, Rosario and Orcas, |
bel i eve.
THE W TNESS: Hi ghl ands.
JUDGE CAILLE: Highlands, Orcas Highlands.
THE W TNESS: Orcas Hi ghl ands, then they
changed it to just Highlands.
JUDGE CAILLE: Okay. So just so that's clear
for the record
MR. PATRICK HANI'S: Shall we consider that as

havi ng been entered into the record then?

JUDGE CAILLE: Well, it's been entered inits
other -- under its other designations, so yes, we should
consider Exhibit 69 as -- | nean maybe M. Pors, you
want to offer it. At this point, |I think at the end

when you offer all your whatever cross exhibits you want
to offer, we'll include it.

MR. PORS: Okay.

JUDGE CAILLE: And I'msorry for the
i nterruption.

MR, PORS: No, that's fine, anything to
clarify the record is appreciated.
BY MR PORS:

Q Do you recall receiving this docunment, what

has been | abel ed as Exhibit 69, in the mail prior to the

June 15th sal e?
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1 A Yes. This notice?

2 Q MM hm

3 A Yeah.

4 Q Okay.

5 A Yes, | received it on or about June 1st of

6 | ast year.

7 Q Okay. | would like to draw your attention to

8 a statenent in the first paragraph

9 As prom sed, those people who paid for a
10 wat er connection before the noratorium
11 went into effect and are on the utility
12 commi ssion priority list will be the
13 first to receive water certificates.

14 During the next few weeks, we will be

15 coordinating with these future

16 custoners.

17 Did you note that when you received this

18 exhibit in the mail |ast year?

19 A Yes, | was unclear about it, but | did, I did

20 note it.

21 Q Now I would like you to turn to Exhibit 61,
22 which is part of your testinony. |It's also listed as
23 Exhibit RR-1 to your testinony.

24 A Is it this sane notice?

25 Q It appears to be the sane notice; would you



0263

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

agree with that?

A Yes.
Q On your copy of this Exhibit 61, the words
during the next few weeks we will be coordinating with

these future custoners is underlined followed by three
gquestion marks; is that correct?

A Yes.

Q Does that mean you had a question about
whet her or not you were on that priority list?

A. No, this was put in after the distribution on

June 15th, the underlining.

Q Okay.

A The underlining --

Q You have answered ny question

A. Ri ght .

Q Let me proceed with that. Did you have a

guesti on about whether or not you were on this priority
list prior to the June 15th sale?

A | need to make a distinction, because | think
there's been a bunch of confusion. There's a nunber of
us who felt we were on a waiting list. | felt | was on
a waiting list. A priority list had to do specifically
with a |ist of people who had prepaid for neters before
the noratoriumwas instituted, and they were given

priority for obvious fair reasons. So there's a
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di stinction.
Q And that distinction existed in your mnd

prior to the June 15th sal e?

A Oh, absolutely.

Q So you knew you were not on the priority |ist
that had been part of the Gaskill case?

A That is another elenent. The Gaskill case is
anot her el enent that canme in the -- | knew of people who

were on a priority list who had prepaid. Those becane
-- and those people on that |ist becane the first group
of priority people. Then there was a second group of
priority people who were the litigants in the Gaskil
case.

Q Ri ght .

A And then there were, as it cane out, a tad of
a surprise, that there were people on a third part of

this priority list.

Q Okay.
A. That was distinct fromthe waiting |ist.
Q Okay. So did you have a question prior to

the June 15th sale after you | ooked at this May 23rd
notice as to whether or not being on a waiting list you
woul d get your connection before the June 15th sal e?

A No, | thought it was clear in one respect,

that on June 15th | would sinply go, pay because | was
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1 nunmber 32, and | had -- | and ot her people had been told
2 that there were sonething like 127 to 150 connecti ons,

3 so | thought nunber 32 certainly fell within that.

4 Q Could | draw your attention to the second

5 paragraph of this May 25th notice, Exhibit 61.

6 A Mm hm

7 Q Did you note prior to the sale that this said

8 the sale would be on a first conme, first serve basis?

9 A No, | thought | was nunmber 32. | didn't know
10 -- | would -- | didn't know what first come, first serve
11 meant at all, and to this day | still don't.

12 Q Your property is in one of the Rosario Plats;
13 is that correct?

14 A Yes, it is.

15 Q Okay.

16 A It's Rosario Estates I1.

17 Q Can | draw your attention in Exhibit 61 to

18 t he second outlined box which says Rosario Plats.

19 A M hm

20 Q The fourth sentence there says:

21 Again, certificates will be issued on a

22 first come, first serve basis.

23 Did you note that in this notice prior to the

24 June 15th sal e?

25 A Yes, | did, clearly | did, and | nade a phone
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call to Chris, to Ms. Vierthal er, about this.

Q When did you contact Chris Vierthal er about
t hat ?

A Probably the Monday or Tuesday after | got --
my recollection is that I got this notice on a Saturday
innm mail, and | resolved to speak with Ms. Vierthaler
promptly, because | needed to know what -- there was a
conflict in my mnd between being nunber 32 on a waiting
list and first come, first serve, and | wanted to
resol ve that.

Q Okay. So what did you ask her about that?

A | asked her specifically, | thought | was
nunber 32. She said, no, it is illegal, the UTC does
not allow the conpilation of a |ist and people to
receive meters on the basis of being on a list, which
found incredible, because that's how it's done nostly on
Orcas. And | was extremely put off by -- referring back
to my original conversation when | thought | was put on
a waiting list, it was about 15 or 16 nonths or |onger

Q Okay.

A And | had called Ms. Vierthaler every nonth
after nmy initial call and sonetinmes nore than every
nont h.

Q Okay, | think you have answered ny question

A Okay.
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Q So when you had this conversation in early
June of 2001 with Chris Vierthaler and she told you it
was illegal to issue the certificates according to the
waiting list, did you then have an understandi ng t hat
you had to get your, if you were to get a certificate,
you had to show up for this first cone, first serve
sal e?

A I was unclear, and | asked Ms. Vierthaler to
expand on what first cone, first serve neant, because
there -- to ne, that's a principle of organizing, and
there's lots of ways to neet it. And | know that in ny
experience, waiting lists are the standard and | have --

waiting lists are the standard.

Q Ckay, | didn't ask you about that,
M. Russell.
A Ri ght .
Q What did she tell you when you asked what

first come, first serve neant?
A She said, whoever is in line first to receive

nmeters on the 15th, that's the first cone, first serve.

Q Okay.
A | was -- yeah.
Q In the about a year and a half before the

June 15th sale, were you kept inforned about the

progress of the water treatnment plant?
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1 A. Yes, nostly by nonthly phone calls to

2 Ms. Vierthaler's office and occasionally by witten

3 i nformati on sent out by the utilities.

4 Q Okay. Did you receive a witten

5 conmuni cati on which has been identified as Exhibit 73,
6 dat ed Novenber 15, 20007?

7 A You know, | had read this letter. | can't

8 recall where | got it. A client may have brought it in
9 to me, or I may have received it in the mail, but I did
10 read it.

11 Q I would Iike to al so show you what's been

12 mar ked as Exhibit 71, a May 30, 2000, conmunication from
13 Rosario Utilities addressed to current and future

14 custoners. Do you recall receiving this comunication

15 from Rosario Utilities?

16 A | didn't receive this in the mail
17 Q You did not?
18 A No. | have read it since, but | didn't

19 receive this in the mail.

20 Q You testified that you had nonthly phone
21 calls with Chris Vierthaler

22 A MM hm

23 Q Wul d you have had a call, a phone

24 conversation with Chris Vierthaler, about the time of

25 this May 30, 2000, notice?
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A Oh, I'msure.

Q And did she tell you anything inconsistent
with what's set forth in this notice?

A My recollection is not, she didn"t. This
seems to conformw th what Ms. Vierthaler told ne.

Q Okay. | would also |like to have you | ook at
what's been marked as Exhibit 72, a July 10, 2000,
notice fromRosario Utilities to current and future
customers. Do you recall receiving this in the mail?

A. | can't recall receiving this in the mail,
but | did read it.

Q And is the -- did Ms. Vierthal er, about the
same time in July of 2000, did she tell you anything
i nconsistent with what's set forth in this notice?

A. No, Ms. Vierthaler in the nonths prior was
very hel pful, readily available, returned nost of ny
calls. No, she was very helpful, and this is pretty

consistent with ny recollection of what she said.

Q Okay. You live on the island, don't you?

A Yes.

Q And you were living on the island in May of
| ast year?

A. Ch, yes.

Q Do you get the |ocal paper?

A Yes.
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Q Do you recall an article in the |ocal paper
in towards the end of May of |ast year about the Rosario
Uilities winning State approval for a new treatnent
pl ant and the noratoriumbeing |lifted?

A. You know, | don't recall at the end of My
reading that. Mst of us read The Sounder, which is the
| ocal newspaper, very selectively. |It's nostly used for
cat boxes. It's not areliable -- it's not reliable for
information. W read it, you know, for the sort of
social, what's going on, activity page. But | don't
recall that particular statenment, that particular
article.

Q About that time in May of 2001, were you
getting pretty anxi ous about getting a water connection?

A. Al of us were fairly confortable thinking
that we were going to -- there was going to be 120 pl us,

150 wat er connecti ons.

Q Okay.
A. W weren't anxious in May.
Q Do you recall hearing anyone on the island

tal ki ng about the nunber of connections available for
the first cone, first serve potentially being | ess than
50?

A Only after the notice had been sent out, only

after the --
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Q The May 23rd notice?

A Ri ght. Then because |I'msure the utilities
got a slew of tel ephone calls, and a nunber of them from
me, and we were all very keen to know what first cone,
first serve neant, and there was -- and the |imted,

what does that nean.

Q Yes.
A We thought it was ruch higher
Q Woul d you | ook at Exhibit 61 again, which is

your copy of the May 23, 2001, notice.

A Oh, okay.

Q Yes.

A Ri ght .

Q Did you note in the second paragraph there at

the second line where it says, the nunber of connections

is limted?

A. Yes.
Q Did you ask Chris Vierthaler what that neant?
A. I have asked Ms. Vierthaler consistently what

that nmeant in every phone call after having received
this.

Q And what did she tell you about the limted
nunber of connections avail abl e?

A She said she couldn't say for certain how

many there were.
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1 Q Did she explain to you that the priority

2 connections had to be -- priority list connections had
3 to be sold first?

4 A Yes, ny recollection is she did indicate the
5 priority -- that people on this priority list, which I
6 took to nean the people -- the litigants and those who
7 had prepaid.

8 Q "' mnot asking what you took it to nean.

9 VWhat did she tell you is what | asked you. Did she tell
10 you that persons on the priority list --

11 A She used the termpriority list.

12 Q Did she also explain to you that the nunber
13 of connections was limted by the Departnment of Health
14 approval of the treatnent plant?

15 A Yes.

16 Q So you understood that the Departnent of

17 Heal t h determ ned how many connections were avail abl e

18 and not Rosario Utilities?

19 A. Oh, vyes.
20 Q Okay.
21 A And based upon Ms. Vierthaler's suggestion, |

22 called the DOH and got information.
23 Q Ckay. Are you contendi ng that people who
24 arrived earlier than your wife -- your wife attended the

25 sal e and not you; is that correct?
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A Yes.

Q Are you contending that people who arrived
earlier than your wife should not have been given a
certificate at the first come, first serve sale?

A. Am | contendi ng that people -- |I'm contending
absol utely, unequivocally that those people who arrived
before m dni ght should not have received connecti ons.

Q Okay. Do you -- let's see, you testified on
June -- that on June 14th you spoke four tines with
Ms. Vierthaler.

A | called four tines.

Q You called four tines. Did you actually
speak with her on any of those occasions?

A. | spoke with her tw ce.

Q About what time during the day were those
conversations?

A The first tinme | spoke with her was probably
between 9: 00 and 9: 30, sonmewhere around there. | called
her two additional tinmes and she wasn't available. She
told me that she was going to be in neetings when

first called. And then | called her at 3:15.

Q And did you call her in her office at 3:157
A. | called the utilities nunber.
Q The utilities nunber, and she answered the

phone?
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1 A. Yes, | had a very specific conversation with
2 her .
3 Q At that tinme, did you ask her about the

4 possibility of canping out overnight?

5 A Yes.

6 Q Were those the words you used, canping out?

7 A No.

8 Q What words did you use?

9 A My recollection is what | said is it sounds

10 like fromwhat you' re saying that | need to show up and

11 sl eep over and just be prepared to stay overnight, and
12 that's specifically what | said. | was actually

13 i nqui ring whether that would be good advi ce.

14 Q And is that because you suspected that demand
15 for certificates would be greater than the nunber

16 avai |l abl e?

17 A | didn't know. Part of it is | had a crush
18 of a schedule those two weeks, and | was just trying to
19 get a water connection and conply with all the sort of
20 requirenents, and | had a arbitration | had to be, a

21 judicial arbitration, | had to be at on Friday norning,
22 whi ch neans | have to get up at 4:30 in the norning to
23 catch the red eye, and | was just trying to get a

24 connection, and | wanted to know if that would be

25 accept abl e.
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Ckay. And what did Ms. Vierthaler tell you?

A She said absolutely not, that anyone on the
property m ght be arrested for trespassing. And when
sai d meani ng, she said you could be arrested for
trespassing. | took that to be an unequivocal statenent
that don't get here before 9:00 or so.

Q Are you sure that she said don't arrive
before 9:00 a.m or did she --

A Absol utely.

Q Pl ease |l et nme finish ny question

O did she say not to arrive before Friday?

A No.

Did she tell you that --
She told nme specifically do not arrive at the
of fice before 9:00.

Q Did she tell you that she had posted a sign
regardi ng the sale when you talked to her at 3:15 in the
afternoon on June 14th?

A No.

Q Did she tell you a sign had been posted with
the rules for the sale?

A Not that | recall.

Q Did she tell you at that time that the
| ocation of the sale had been changed to the Di scovery

House?
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A. No, we had a very specific conversation about
t hat .

Q You asked her where the sale was going to be
hel d?

A | asked her -- | was concerned about this

notion of first conme, first serve and how it was going
to work logistically, when | expected that there would
probably be 100 people in Chris's office, and |I thought
that that probably wasn't going to work out very wel
and --

Q Did the -- if you expected 100 people to show
up for the sale and that no one would be allowed to

arrive until 9:00 a.m, what did you think was going to

happen?

A. Exactly what did happen, and that was ny
concern.

Q You t hought people would show up the day

before and stay overni ght?

A No, that there would be mass confusion, there
woul d be those trying to cut in line, and | consider
t hose who cane before midnight as having |ine junped,
and they did. And we didn't get neters, those of us who
followed the rules didn't get neters. Those who didn't
got neters.

Q Did Chris Vierthaler tell you, when you spoke
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1 to her on June 14th or in any earlier conversations, did
2 she specifically tell you it was a rule of the sale not
3 to show up prior to 9:00 a.m on Friday?

4 A She told ne if | showed up and sl ept over and
5 stayed over that | could be arrested for trespassing.

6 assuned that that neant that she was bei ng unequi voca

7 about don't show up before 9:00.

8 Q Did you ask her what was going to happen at

9 9:00 if there were people crowdi ng?

10 A Yes.

11 Q Trying to get in and establish a |ine?

12 A Yes, | did.

13 Q And what did she say?

14 A. We had a fairly reasonabl e conversati on about

15 the possibility of holding the sale el sewhere, maybe at
16 the Di scovery House. And | am absolutely clear about
17 this conversation, because | was concerned about people
18 bei ng pushed into this little office. There are sone

19 el derly people.

20 Q Was - -

21 A Go ahead.

22 Q Was this the conversation at 3:15 on June
23 14t h --

24 A Yes.

25 Q -- or the one at 9:00 in the norning?
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A No, no, it

Q You took t

was 3:15.

he position in your testinony that

those who arrived before m dni ght should not have

received a certificate. Wat about those who arrived

after

m dni ght, do you think that they conplied with the

rul es of the sale?

A May | refer to this?

Q Yes. The witness is referring to what has

been marked as Exhibit 55 in previous testinmony, the

sign that was posted at the sale. Do you recognize this

as a sign that was posted at the Discovery House?

A I first saw this sign when | got back on
i sland Friday evening. It was still posted on the door
Q Is it your understanding that this --
A. At the Discovery House.
Q Is it your understanding that this sign was

posted at the Discovery House prior to the sale?

t hat .

confusi on was |

I have heard conflicting -- | don't know

I have heard conflicting testinony about that.

A.
Q Okay.
A And after

I got this sign, part of ny

t hought we were, as | told ny wife, I'm

not going to be able to do this, you need to go down and

do this.

nm ght

be able to get

And because of her schedul e, she thought she

paperwor k done before 9:00 or



0279

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

actual ly before 8:00 when she had to take nmy son to

school, to the school. School was out, but blah, blah,
bl ah.

Q You were going to say something about this
exhibit --

A. Ri ght .

Q -- in relationship to showi ng up before or

after mdnight.

A Ri ght .
Q What were you going to say?
A My first opinion is | don't think anybody who

showed up before regul ar business hours should have been
gi ven, of the now established 38, should have been given
meters. | think it was wholly unfair, patently unfair
because everything was printed with busi ness hours.
Friday the 15th, when | read this, | thought --

Q Exhi bit 557?

A. ["msorry, mne says --

MR. PATRI CK HANI'S:  Yeah, Exhibit 55.

A Oh, okay. Wen | read this, without
di sparagi ng anybody in the room now, | thought, oh,
isn't that cute, an attorney wote that. Here you have
avai |l abl e begi nning Friday, June 15th, at 9:00 a.m, and
then isn't it cute when it says, please no queuing or

gathering prior to Friday. Now npst reasonabl e people
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woul d assune that that would be 9:00 a.m, npst

reasonabl e
Q

Exhi bit 61,
A

peopl e.
I would now draw your attention again to
the May 23rd notice.

Ckay, | have several copies of it here, mne

which is underlined or --

> O > O

Q

Ei t her one.

Okay.

Your own that's underlined is fine.
MM hm

And | want to draw your attention to the

second of the two boxes for Rosario Plats.

A

Q

not arrive
A
Q
Exhi bit 55,
A

m sl eadi ng,

MM hm

Where it says:

Pl ease conme to Rosario Utilities office

to apply for a water certificate

begi nning June 15th. Office hours are

9:00 aam to 05:00 p.m

Does it say in that notice that people could
at the property before 9:00 a.m?

No.

Is it inconsistent with the statenent in the
the sign that was posted at the door?

Is it inconsistent, no. | think it's just

and | think it was conveniently n sl eading.
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Q Ckay. | would like to draw your attention to
what's been marked as Exhibit 63, and it's an attachnent
to your own testinony, also marked Exhibit RR-3 to your
testimony, a June 20, 2001, letter from Rosario
Uilities to the Washington Utilities and Transportation
Commi ssi on.

A Oh, okay, yes, | have it.

Q | understand that you filed a conplaint with
t he Washington Utilities and Transportation Comm ssion
about the sale?

A Absol utely.

Q And this Exhibit 63 appears to be a response
to your conplaint fromRosario Utilities?

A Yes.

Q Okay. There's some handwriting on the
mar gi ns of this exhibit; is that your handwriting?

A | don't have handwriting on mine, |I'msorry.

Q Exhibit RR-3 that's attached to your
testi nony has handwriting on it.

A If I could find it, |I don't have -- | have
RR-3, and | don't see any handwiting.

MR PORS: | would like to have marked as
anot her exhibit, and I"mgoing to cross out Exhibit 63,
this is ny copy of what was marked as Exhibit RR-3 to

M. Russell's witten direct testinony, and this is what



0282

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| received with his testinmony when that was filed with
t he Conmi ssi on.

JUDGE CAILLE: | have the sanme, so in the
official record, what we have is the copy that has the
witten --

MR, PORS: It does have the witing on it?

JUDGE CAILLE: Yes, it has the witing.

MR. PORS: | would like to have a copy of
that in front of the wtness.

MR, PATRICK HANI'S: | nust not have a copy of
that, because he has ny copy.

JUDGE CAILLE: You know what, we'll just use
-- mine has witing on it too, other witing.

THE W TNESS: Well, | recall meking
handwiting on it.

MR. PORS: Your Honor, should | then continue
to refer to this as Exhibit 63?

JUDGE CAILLE: Yes, let's refer to it as 63,
because that's what's in the official record. The one
wi t hout is not.

BY MR. PORS

Q Do you have that exhibit now with the
handw i tten notes?

A | do have it, and it is my handwriting, ny

hand printing.
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It is your hand printing, okay, thank you.
A Mm hm
Q At the bottomof the first page, well, let ne

-- | just want to read into the record and I'mgoing to

ask you a question about this statenent

begi nning with

the paragraph starting at the bottom of page 1
A MM hm
Q And this is Chris Vierthaler's letter

Comm ssi on:

| believe M. Russell may be confused

regardi ng what he may have heard (by

to the

per sons unknown) regarding when to line

up and utility policy. Rosario

Uilities never at any tine told an

interested party when to line up or

to the office to purchase a water

certificate. It was specifically

cone

avoi ded, although the tinme utility staff

woul d be avail able was comm tt ed.

Now on the top of page 2 of this exhibit on

the right-hand side is a handwitten statenent.

read that since it's your witing?

A. I"msorry, could you repeat that part

guestion, just that part.

Can you

of the

Q On the top of page 2 on the right-hand side,
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1 there is a handwitten statenment. You have previously

2 testified that this is your hand --

3 A Printing.

4 Q Hand printing.

5 A MM hm

6 Q Coul d you read what that says, please

7 A Yes, it says, it was specifically stated no

8 queui ng prior to Friday, generally nmeaning business

9 hours.

10 Q Now t he statenent generally neani ng busi ness
11 hours is in parentheses, isn't it?

12 A Correct.

13 Q If you had been told specifically by Chris
14 Vierthal er not to queue prior to Friday at 9:00 a.m,

15 why didn't you wite that specifically in the margins of
16 this exhibit?

17 A That's what | have witten. This was a

18 statement of irony, and | used the term queui ng because

19 | was sitting there reading this with this.

20 Q When - -

21 A And | used the term queuing off of that.
22 Q The statement, generally nmeani ng busi ness

23 hours is in parentheses, correct?
24 A Well, part -- oh, yeah, it is, right, yes, it

25 is.
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Q Isn't the -- by being in parentheses, is that
meant to distinguish it fromthe statenent that you're
referring to above? 1In other words, you said it was
specifically stated no queuing prior to Friday, and then
you put the rest of it in parentheses. Did you nean to
di stinguish the statenent in the parentheses fromthe
previ ous statenent?

A No, | remenmber ny mind set when | put this --
the first statenment, it was specifically stated no
queui ng prior to Friday, was a statenent of extrene
irony, and then the parentheses was | was just referring
to all the references, including in the notice, all the
busi ness hour references, all of them

Q Ckay.

A And there were several, and that's what that
was referring to.

Q Okay. M. Russell, I"'mnot trying to beat
this issue to death.

A. No, that's okay.

Q I"mjust trying to clarify, because | think

this is an inportant point.

A Me too.

Q In Exhibit 61.

A Okay.

Q The May 23 noti ce.
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A. Ch, okay.

It is again at the bottom
I"msorry, | have --
MR, PATRICK HANI'S: You have it.

A. This is it, okay. There are so many nunbers
on these, and | want to be specific, okay.

Q Again in the box at the bottom regarding
Rosario Plats, there is a distinction between the date
June 15th and the office hours.

A There is a distinction?

Q Do you notice that? It says:

Pl ease conme to Rosario Utilities office
to apply for a water certificate

begi nni ng June 15th, period.

A Mm hm

Q And then it says, office hours are 9:00 a.m
to 5:00 p.m

A MM hm

Q In your handwritten statenent on Exhibit 63,

again there is a distinction between the date of Friday
and the time, which you put in parentheses.

A Yeah, could you tell me where you are
referring?

Q On page 2 at the top, the handwritten

statement that you read.
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A Uh- huh.

Q There's a distinction there between the date
of Friday, between the day and between the hours, which
is in parentheses.

A. On page 2 of this?

Q This is Exhibit 63, the June 20, 2001, letter
to the Washington Utilities and Transportation
Conmi ssi on, your handwitten note at the top of page 2.

A My hand -- it says it was specifically stated

no queui ng?

Q No queuing prior to Friday.

A Prior to Friday, uh-huh

Q Okay. But you didn't put down 9:00; is that
correct?

A You know, | --

Q Okay, | think |I have been over this. | wll

wi t hdraw t hat questi on.

A Yeah, we have a very real difference about --
Q I will withdraw the question, M. Russell

A Okay.

Q I think | have already been over that.

A Yeah.

Q What tinme did your wife arrive for the sale;

do you know?

A She told ne between 7:45, 8:00. She tried to
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1 get there a tad early because she had to take my son to

2 t he school .

3 Q That was before she dropped himoff or after?
4 A Oh, before, standard thing of doing 13

5 t hi ngs.

6 Q MM hm

7 A Trying to coordinate them

8 Q I would like to draw your attention to

9 Exhibit 75, which is the -- it's dated 6-15-01, it's a

10 handwritten |ist of people who were waiting in line at

11 the sale on June 15th.

12 A ["mfamliar with that |ist.

13 Q You are famliar with the list?

14 A. Ch, definitely.

15 Q Okay. The name Russell, Richard and Paul a,

16 is listed as nunber 9.

17 A. MM hm

18 Q ["msorry, I"mgoing to withdraw that

19 questi on.

20 Did you actually go to the resort on June

21 15th, the day before the sal e?

22 A June 15th was the -- |'m confused.

23 Q June 15th was the date of the sale.

24 A Ri ght .

25 Q Did you go to the resort on the day before?
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A No.

Q On June 14t h?

A No.

Q You just phoned?

A. | phoned.

Q The office, okay. So you didn't attenpt to

line up at the Discovery Center on the 14th?
A I was told not to, and | was not aware that
the Di scovery Center was the place to be |ined up.
MR, PORS: | have no further questions at
this time.
JUDGE CAI LLE: Thank you.

M. Bail ey.

CROSS- EXAMI NATI ON
BY MR BAILEY:

Q | just want to clarify a couple of brief
points. You stated that it was your opinion that anyone
who |ined up before business hours on the 15th should
not have been entitled to receive a water certificate;
is that correct?

A Yes, that is nmy -- that is -- was, it isn't
now, but it was ny principal opinion the nonth after --
the day of the sale and the nonth after

Q And you have stated a nunber of tinmes that
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1 busi ness hours began at 9:00 in the norning; is that

2 correct?

3 A That's correct.

4 Q And your wife showed up at 7:45; is that
5 right?

6 A Yes.

7 MR. BAILEY: That's all | have.

8 JUDGE CAI LLE: Ckay.

9 Redi rect ?

10

11 REDI RECT EXAMI NATI ON

12 BY MR PATRI CK HANI S:
13 Q M. Russell, what is your opinion now about

14 who shoul d or should not keep water certificates?

15 A. I would Iike to say that those of us who
16 foll owed the rules should have -- should be getting
17 water neters. | can buy that those who lined up after

18 m dni ght based upon this carefully scul pted sub notice,
19 that they m ght be entitled to water neters. |

20 categorically think that anybody who |ined up 21 hours
21 bef ore busi ness hours the day before is cheating. |

22 t hi nk anybody who lined up at 6:00 in the evening the
23 day before is cheating. And I think anybody who Iined
24 up before mdnight is cheating. |t could be argued that

25 anybody who |ined up before 9:00 was cheating or shortly
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before, those who cane at 7:00 or 6:00. Because island
life doesn't start at 9:00. |Island life starts about --
for me it starts at 4:30 every norning. So my opinion
is that perhaps people who lined up after midnight at
the -- are entitled to a water connection. Those prior
to that, absolutely not. No reasonable person would
think that would be fair.

Q M. Pors asked you about this first cone,
first serve process; what do you think a first come,
first serve process is?

A If its aimis to achieve sone sort of equity
at start, | think it's a good idea, aside fromthere
being a bit of a bunper sticker. It doesn't say how
you're going to achieve it. Most, and | haven't been
able to verify this in the state of Washington, but |
can tell you on Orcas Island what first cone, first
serve neans is being put on a waiting list. East Sound
Water does it, Doe Bay Water does it, and Deer Harbor, a
nunber of smaller water associations, Deer Harbor
that's how they do it. That's what it's generally
understood to nean. That's what a reasonabl e person on
Orcas Island nmeans by it.

So a waiting list, while it's not a priority
list, because there are people who really do have

legitimate priorities, it was a waiting list. And it's
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a way to achieve -- alist is a way to achieve a |ine.
And so people who have been waiting for water for ten
years and have been put on this list, they really ought
to be entitled to get water before those who have
deci ded that they want water now and go and take 16.
nmean to ne that's so obvious.

Q You also testified that you were kept wel
i nformed of the progress of the water treatnment plant
and the utility's efforts to upgrade the water system
even stating that Ms. Vierthaler was very hel pful and
avail able during this process. After the May 23rd
letter, what was the communication like with the
utility?

A | was able to talk with Chris,
Ms. Vierthaler, several tines. She actually vol unteered
that she had to go soneplace, wouldn't be back until |
think June 7th or sonething. So she was available. |

wasn't aware of any policy or |location changes or any

time changes or what first cone, first -- she indicated
tome inthe -- in one -- a tel ephone conversation that
first cone, first serve was a State requirenent. | have

subsequently found that that's not exactly the case.
She said it had the power -- she indicated that it had
the power of State law. | subsequently talked with

M. Ward from UTC because she referred ne to him and he
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said that's not true. And there were two other elenents
that she said were State | aw which he later said they
wer e not.

So I'"'mtrying to put together -- | don't want
to ranble. [|'ma general contractor. |[|'ve been a
general contractor for alnobst 30 years. Part of ny job
is to get stuff done, to be effective in what it is |
do. And when | get information that is reliable, that's
what | do, and I'mpretty good at it. Wen | get
information that is confusing, that confuses nme, and it
-- now | start to get nervous. That was ny -- that's
why | kept calling Ms. Vierthaler. And for ne, she was
pretty nmuch avail abl e.

VWhat she told me was inaccurate and
m sl eadi ng, and what she has told, by the testinony,
ot her people was inaccurate. W would have all been
there if we would have all known we could stand in |ine.
| was told | would be arrested. |I'msorry, | was told
could be arrested if | stood in line. And, you know, on
the island, we're not |ike mainland people, you know.
We do pretty much -- we go along, that's how we're able
to live, that's part of the charmof the island. And it
is not a neighborly thing to do to do this, to m sl ead
peopl e, especially those who are interested in building

their hones.
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Q Pl ease refer to the --

A I"msorry, | ranbled.

Q On Exhibit 55, the water certificate here.

A Oh, okay.

Q Where on that exhibit, on that notice that
was posted, does it say that the sale will be at

Di scovery House?

A It doesn't.
Q VWhat does it say about the |ocation?
A. It doesn't say anything. It just says, and

one can assune that it would be at the office, because
it says starting at 9:00, which is business hours, which
is consistent with, if this is the notice, this is -- it

says 9:00, business hours at the business office.

Q If --
A So no place, either in this specific notice
or in this subsequent, |I'mnot sure if you call that a

notice, does it say anything. The word Di scovery House
does not conme up here.
Q Let the record reflect that M. Russell is

referring to --

A The original notice.

Q -- the May 23rd notice, which is marked as
Exhi bit 69.

A And the first --
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1 Q M. Russell, let me --

2 A. Sorry.

3 Q On the water certificate, Exhibit 55, where
4 it says that the sale will be here, could that also

5 refer to the Discovery House if that was posted at the

6 Di scovery House?

7 A Here generally would -- is locative, and it
8 says here. |If this is posted on this wall -- it doesn't
9 say it's going to be at the Discovery House. It says

10 it's here.

11 Q Have you seen any ot her notice that was

12 posted at the utility that designhates the | ocation was
13 changed to the Discovery House?

14 A None. | would have -- if | had, that's where
15 we woul d have gone.

16 Q M. Russell, |I'm showi ng you what's been

17 entered as Exhibit 116, the Rosario Resort naster plan
18 I"m showi ng you a map found within that resort naster
19 pl an. Could you describe what the map shows and what
20 it's designated as.

21 A It's designated as existing facilities map,
22 and it [ooks to be of the Rosario Resort.

23 Q Where is the utility office |located on that
24 map?

25 JUDGE CAILLE: Could you hold on just a
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monment until | get m ne.
MR, PATRICK HANI'S: Sure. It's around page
22, 24 1 think. It doesn't have a page nunmber on it at
all.
JUDGE CAILLE: And it's called existing
facilities, is it figure 1?
MR, PORS: Could you state for the record
which figure, the designation on the --
MR. PATRICK HANI'S: Yeah, for the record
it's figure 2.4-2, existing facilities map
BY MR. PATRI CK HANI S:
Q Where is the utility office |located on
Rosari o Resort?
A In the mansion, in Mran Mansion, which is on
this map nunbered nunber 1, which is in the | ower

| ef t-hand corner of the | obe.

Q And where is the Discovery House | ocated on
t he map?
A. Oh, in about the center of the cove if you

were to go up.

Q Is there a building designation for Discovery
House?
A. Ch, yes, I"'msorry, it's nunber 10, it says

Di scovery House, Center, on this |egend.

Q You stated that you are a contractor for a
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living, are you famliar with measurenent in feets?

A Oh, | think so, yes.

Q Have you had an opportunity to deterni ne how
many feet it is fromthe nmansion where the utility

office is located to the Discovery House where the sale

occurred?
A Yes.
Q How many feet is that?
A According to nmy wheel tape 1,848 feet, nore

than 6 football fields.

Q Referring to that map, if you were to be
standi ng at the nmansion at the nmain entrance, can you
see the Discovery House fromthat point?

A. No, you can't. | have been there a nunber of
times, and you can't.

Q Why can't you see it?

A Because there's a nunmber of buil dings that
are in the way. There's an elevation difference, that
is the Discovery House is |lower than the nmansion and the

adj acent buildings. You're |ooking over the marina, and

there's a -- there are buildings right next to the
Di scovery House, so you -- it's -- you can't see it.
Q As you're to drive in the main entrance of

the resort, are you able to see the Discovery House as

you drive into the resort?
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A. You mght see a ridge line of a roof. That's
about it.
Q Wuld it be possible to see people standing

in line inside the Discovery House as you drive into the

resort?
A. Oh, good Lord no, no way.
Q You had testified you had a conversation with

Ms. Vierthaler at 3:15 p.m on June 14th.

A Yes.

Q And t hen you discussed that she infornmed you
of the possibility of a change in location to the
Di scovery House.

A Yes.

Q Did she tell you at the tinme that the
| ocati on had changed or that it was just being
cont enpl at ed?

A That she was considering it at that phone
call.

Q Did she informyou when that decision was
going to be made?

A No, she said she was considering it.

Q Did you inquire as to when you m ght be able
to find out when the decision would be nade?

A No, things were sort of left sort of up in

the air. That was one of the things that was |eft
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undeci ded.

Q M. Pors asked you several questions
regardi ng notes that you put on the conplaint response
by Ms. Vierthaler, which is Exhibit Number --

63.
-- 63.

| think that's the exhibit nunber

o > O >

Yes, it's Exhibit Nunmber 63. When you write
notes, do you wite down everything that you're
t hi nki ng?

A No, | frequently speak ironically, and so
will frequently wite down notes that nmean something to
me but that can be confusing to others. But they're for
me, they're not for others. | had no idea that this
would -- | don't mind that it is, | don't mnd
expl aining what | think. But no, | had -- this was --
this was just sort of enoting or ventilating.

Q Showi ng you what's been marked as Exhibit 46,
do you recogni ze that docunent?

A Yes, | do.

JUDGE CAILLE: Could you hold on just a
moment so we all get it, please.
Ckay.
MR, PORS: I|I'msorry, | don't have it yet.

JUDGE CAIl LLE: It's the list, M. Pors.
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MR PORS: ©h, okay, it's another nunber on

my list.
BY MR PATRI CK HANI S:

Q What nunber are you listed on that |ist?
A Number 9.
Q On that list there are several nanes of

peopl e; do you recogni ze the names of all of those

peopl e?
A | recognize the name of everyone here, yes.
Q How is it you're familiar with the nanmes of

t hose peopl e?

A This was initially a list that was nade and
given to nme by my wife after the group of people that
you see listed here had stood in |ine and were not able
to get water neters, and this is the |ist of people who
didn't get water connections.

MR. BAI LEY: Your Honor, |'m going to object
as nonresponsi ve, because the question was how do you
know the people, and | don't think that he answered that
questi on.

THE W TNESS: Oh.

MR. PATRICK HANI'S: | think he answered it

very wel |
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EXAMI NATI ON
BY JUDGE CAI LLE

Q Well, perhaps you could -- | have a question
about your answer too. Did you -- | believe you said
your wife, this was a |list your wife made. Did your
wife make this list?

A No, this was a |list of names, and | can't
attest to it, but | believe that everybody wote their
own nane, everyone who was in line wote their own nanes
down. And then Jorg took the original list, nade
phot ocopi es, and ny wife gave ne a photocopy of this
list, and this is a photocopy of the photocopy.

Q Okay, | just wanted it clear for the record

that your wife didn't make the list.

A No, no. As a matter of fact -- well
Q It's not inportant who did. It's just
i mportant --
A Oh, no, it is inportant.
Q well --
A | mean | think it is.
Q For the purpose of that question, for the

purpose of ny clarification, it isn't.
A Oh.
JUDGE CAILLE: | just wanted to clarify your

testimony. Sonebody can ask you who nmde it.
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REDI RECT EXAMI NATI ON
BY MR. PATRI CK HANI S:

Q After you received that list, at some point
did you contact the people on that |ist?

A. You bet you.

Q And are those people |isted or naned on that
list people that brought a conplaint with you in this
matter?

A. Yes, except for Scott and Theresa Lancaster,
who are on the second --

MR. PORS: Your Honor, |'m going to object
that we're goi ng beyond the scope of the
cross-exam nation really because of tine here primarily.
We're running late, and this is going beyond the scope
of cross.

JUDGE CAILLE: And | also need to get back to
M. Bailey's objection, because | inserted nmy question

before I ruled on his objection.

EXAMI NATI ON
BY JUDGE CAI LLE
Q If you would please, | think M. Hanis asked
you how you knew these people, and you replied that you

knew them just fromthe list. |s there any other way
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that you know t hese peopl e?
A | knew sonme of them before, but |'ve gotten
to know every one of them after June 15th.
Q And did you know them t hrough busi ness or
through just living on the island?
A. Living on the island, sone business, but
nostly living on the island.
JUDGE CAI LLE: Okay, does that clear that up
for you, M. Bailey?
MR. BAILEY: Yes, thank you, Your Honor.

THE W TNESS: Sorry.

REDI RECT EXAMI NATI ON
BY MR. PATRI CK HANI S:
Q On that list, do you see the name of Chris

and Cecily Flavell?

A. Yes.
Q And in parentheses does it say Sea Ocean,
LTD?
A | see the name of lan Flavell for Chris
Fl avel | in parentheses.
MR. PORS: Your Honor, this is going beyond
t he scope.

JUDGE CAILLE: Yes, I'mgoing to have to stop

this, because this is going beyond the scope of the
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Cross.

MR, PATRICK HANIS: |If | m ght answer,

M. Finnigan yesterday asked many of the Conplai nants
about this list, about M. Marcin in particular. |

beli eve we have the right to answer that in rebutta
formthrough the testinony of M. Russell to clarify who
t hese people are.

JUDGE CAILLE: Well, technically you would
call M. Russell as a rebuttal w tness.

MR, PORS: Your Honor, ny understandi ng of
the process here and the procedures which we have been
conpliant with is that the witnesses are presented here
for cross-exam nation and that any redirect exam nation
is limted to the scope of the cross. If there is
additional testinmony, original testinony that was needed
fromany particular wtness, they should have put that
in their original witten direct testinony or rebutta
testi nony when we woul d have had a chance to conduct
di scovery on that. Here at the evidentiary hearing it's
too late for that, and | think we should stick to the
procedures that were established by the Conmi ssion.

JUDGE CAILLE: | do recall though asking
M. Hanis whether there was going to be rebutta
testinmony, additional rebuttal testinony, filed by any

of Conpl ai nants' witnesses. You said there was not
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going to be any witten but you may call a witness in
rebuttal or witnesses in rebuttal

Here's the problem W do have a set
procedure. M. Pors is correct about that. |'mtrying
to be sonewhat flexible to accormmpdate the Conpl ai nants.
How many questions like this do you have? Because it is
outside the scope of this cross. W can go through the
rest of the witnesses, call himhad back as a rebutta
witness, but I'mwlling to bend the rules a little bit
here too if you don't have too much. But we do have
anot her witness who is quite |engthy.

MR. PATRICK HANIS: | will ask no further
guesti ons.

JUDGE CAILLE: Al right, well, do you want
himto answer that question about M. Mrcin?

MR. PATRICK HANI'S:  Yes, | woul d.

JUDGE CAILLE: Okay.

MR. PATRICK HANIS: If you would read back
t he question.

JUDGE CAILLE: And are you planni ng on
cal ling him back?

MR. PATRICK HANI'S: | suppose we will have to
see what the --

JUDGE CAI LLE: Okay.

MR. PATRI CK HANI' S: Maybe |'m not
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1 under st andi ng.

2 JUDGE CAI LLE: Okay, here's your options.

3 Option one is to ask, if you have don't have too nany
4 guestions, whatever other questions you have for

5 M. Russell.

6 MR, PATRICK HANIS: | don't have very nany.
7 JUDGE CAILLE: Okay. The other option, and
8 that's bending the rules, that's being flexible and

9 al l owi ng your witness to rebut sonme of the testinony
10 that was nmade. There's going to be an opportunity for
11 you to cross on that. O the other option is finish
12 with M. Russell right now, as we would normally do,
13 call the renmining witnesses, M. Russell would come
14 back as a rebuttal w tness.

15 MR, PATRICK HANIS: | just have a couple nore

16 guestions to ask.

17 JUDGE CAI LLE: Okay.

18 MR. PATRICK HANI'S: So maybe we'll do it that
19 way.

20 JUDGE CAILLE: That's how we're going to do
21 it.

22 If you would like to register an objection

23 you may do so for the record.
24 MR. PORS: For the record, because this was

25 not the procedure established by the Conm ssion and we
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weren't prepared in any way for this, we would object to
havi ng any additional rebuttal testinony of this or
other witnesses. But with the intent to proceed, |

woul d prefer that he ask those questi ons now and not
have to recall himlater.

JUDGE CAILLE: All right.

Now we need to read back.

Can you just ask himthe |ast question.

MR. PATRICK HANIS: | will just strike that
| ast question that | asked, and I will ask another
questi on.

JUDGE CAI LLE: Ckay.

BY MR. PATRI CK HANI S.

Q Are you aware if M. Flavell attended the
sal e on June 15th?

A Yes, | am aware.

Q Are you aware of who he was attending the
sal e for on June 15th?

A Yes.

Q And who was that?

A lan Flavell was attending for his parents on

behal f of Sea Ocean Linted.
Q Are you fam liar what the relationship of
Chris and Cecily Flavell with Sea Ocean Linmted?

A Intimately.
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Q What is that relationship?

A Each is 50% owner in Sea Ccean Limted, which
is a Singapore based corporation. M. Flavell is the
president, and Ms. Flavell is the secretary-treasurer

MR, BAILEY: Your Honor, if | mght just
interject, when you say M. Flavell, there are two
M. Flavells here, are there not?
THE W TNESS: Ch, okay.
BY MR. PATRI CK HANI S:
Q Do you nean M. Chris Flavell when you state
presi dent ?
A Yes.

JUDGE CAILLE: Thank you.

Q Did you recognize the nanme of M. Marcin on
that list?

A Ben G. Marcin, yes.

Q Do you know M. Marcin?

A Yes.

Q Are you aware if M. Marcin attended the June
15th sal e?

A Yes, | am awar e.

MR. PATRICK HANIS: | have no further

questi ons.

MR. PORS: Yes.
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RECROSS- EXAMI NATI ON
BY MR PORS

Q M. Russell, you testified that you believe a
first cone, first serve sale is sonmething that is a
common practice on the island. Wre there first cone,
first serve sales held by other water systens on the
i sland that you were aware of ?

A Oh, yes, absolutely, they're all --

Q You nentioned three water systens that had
first cone, first serve sales. Could you nention those
agai n, please

A East Sound Water Users Association, and they
do a first come, first serve by conpiling a list. Doe
Bay Water, which does the sane. And I don't know the
of ficial nane, Deer Harbor. Ted Wcksomis the manager
for both East Sound and Doe Bay.

Q Okay.

A So | speak, in the course of my business, |
speak with Ted frequently.

Q Are you aware that none of those systens are
regul ated by the Washington Utilities and Transportation
Conmi ssi on?

A | becane aware of that.

Q So if they were to hold a sale, they would

not have to consult with the Washington Utilities and
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1 Transportation Conm ssion concerning how that would
2 occur; is that your understanding?
3 A | woul d assume that.
4 Q You testified that you didn't see the Exhibit
5 55, the sign that was posted, you testified that you
6 didn't see that at the utility office door
7 A Correct.

8 Q Didn't you also testify that you did not
9 attend the sale, it was your wife that attended the

10 sal e?

11 A Oh, vyes.
12 Q Okay.
13 A | did, for point of clarification, | did go

14 to the Di scovery House when | got back on the island,

15 and | went to the office when | got back on the island.

16 Q And what tinme was that?

17 A I want to say sonething like 6:00, 6:30.
18 Q Is that p.m?

19 A. Yes, |I'msorry.

20 Q On June 15th?

21 A. Ri ght .

22 Q So it would have been after the sale had
23 concl uded?

24 A Correct.

25 MR, PORS: Ckay, no further questions.
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1 JUDGE CAILLE: Anything further, M. Bailey?
2 MR. BAILEY: A couple.

3 JUDGE CAILLE: Go ahead.

4

5 RECROSS-EXAMI NATI ON

6 BY MR. BAI LEY:

7 Q Wth respect to the three water systens that
8 you have listed that you say did first come, first serve
9 sal es, you're not aware of anyone fromthose three water
10 systenms who have not gotten a certificate as a result of
11 the procedure associated with first cone, first serve
12 sal e, are you?

13 A Sure, nost people -- | mean they have a huge
14 waiting list, and they -- they're first cone, first

15 serve, as it is conmonly practiced, is that they do a
16 waiting list. And as nmeters becone -- as water

17 connections becone available, they're then given to

18 those people who are at the top of the list, while

19 several, several, many tens if not a couple hundred,

20 don't have water connections, so they're waiting their
21 turn. So the first ones are at the head of the |ine,

22 and those who -- and as water neters becone avail abl e,
23 they get them

24 MR. BAILEY: That's all | have, Your Honor

25 MR. PATRI CK HANI'S:  Not hing further.
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JUDGE CAILLE: All right, nothing further

Thank you, M. Russell, you're excused.

THE W TNESS: What do | do with the exhibits?

JUDGE CAI LLE: Probably your attorney will
take care of that.

MR. M CHAEL HANI S: Except for one technica
matter, we're al nost prepared to rest, and that is we
woul d nove the substitution as real party in interest of
Sea Ccean in place of Flavell to conformto the
evi dence. There's a pending notion on that matter, and
with that, the Petitioners rest.

JUDGE CAI LLE: Okay, any objection?

MR, PORS: Well, | would object on the basis
that the only evidence that has been provided in support
of that is froma witness who is not part of Sea Ccean
Limted. He is testifying as to his know edge of
i ndi vidual s who are not present, and | don't think an
adequate foundati on was established that he is qualified
to speak on behalf of Sea Ocean Limted, and that's ny
obj ecti on.

JUDGE CAI LLE: Okay.

MR. M CHAEL HANIS: And we do have the
testi nony of M. Flavell, who stated the sanme thing in
his direct witten testinony.

JUDGE CAIl LLE: I think | want to think about
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this alittle bit. 1 will, before the end of the day,
will make a ruling on that. And, M. Hanis, would you
remind ne just in case | forget. | will put it on ny
list though.

Is there anything else at this point?

MR. M CHAEL HANIS: That's it.

JUDGE CAILLE: Then should we begin with
Ms. Vierthal er?

MR PORS: | would like to so we can
concl ude.

JUDGE CAILLE: Do you want to keep the sane
order? You would not want to take M. March since we
have only 15 nmi nutes?

MR, PATRICK HANI'S: | woul d suggest that we
just do them both.

JUDGE CAILLE: ©Oh, you nmean before we break,
no break?

MR. PATRICK HANI'S: There's only two nore
Wi t nesses, so.

JUDGE CAILLE: Okay, that's fine with ne.
How about though we take a 10 minute, 5 m nute break
ri ght now, 10.

(Recess taken.)

(The followi ng exhibits were identified in
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conjunction with Intervenor's Cross Exhibits.)

Exhibit 112 is Rosario Utilities water
certificate granting 34 connections to Rosario Resort as
aresult of its placement of the priority list. Exhibit
113 is Rosario Uilities Water Certificate granting 16
connections to Rosario Resort as a result of the June

15, 2001 sale.

JUDGE CAILLE: We are back from our short
recess, and | aminquiring about Respondent and
I ntervenor nmoving into evidence the cross exhibits that
have been marked for identification. These exhibits
woul d be cross exhibits, Respondents Cross Exhibits 102
t hrough 110, and perhaps if you will just make a
statement on the record, M. Pors, what you told ne,
that will be easier than me stating it.

MR, PORS: Yes. All of the Respondent's
cross exhibits have other exhibit nunbers already
designated, and so it would just be duplicative to add
addi tional exhibit nunbers for the same docunents.

JUDGE CAILLE: So in other words, you're not
nmovi ng - -

MR PORS: Do you want nme to list what they
are for the record?

JUDGE CAILLE: That's unnecessary, just so
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it's clear that you' re not noving these into evidence.

MR, PORS: That's correct, because they're
al ready in evidence under other docunment nunbers.

JUDGE CAI LLE: Okay.

Now, M. Bailey, Intervenor's Cross Exhibits
Nunber 111 through 115, you weren't here yesterday, but
116 was admitted by stipulation.

MR. BAI LEY: Your Honor, Cross Exhibits
Number 112 and 113 are duplicates of exhibits that have
been submitted and | believe admtted by the
Conpl ai nant, and so to admt those would be redundant.
The other exhibits we have not attenpted to admit, and
it does not |look like we are going to have an
opportunity to have those adnmitted at this tinme.

JUDGE CAI LLE: Okay.

MR, PATRICK HANI'S: Should we verify which
Exhibits 112 and 113 are, where they have been
previously adm tted?

JUDGE CAI LLE: Okay.

MR. BAILEY: | see it l|isted under
Conpl ai nant' s cross-exam nation exhibits at Number 130
and Nunber 127. They have not yet been admitted.

JUDGE CAI LLE: 112 is 1277

MR BAILEY: Yes.

JUDGE CAILLE: And then --
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MR. PATRICK HANIS: | don't know that we
shouldn't -- we're not going to adnmit them 112 or 113,
unl ess we adnmit them and | don't know that we're going
to use them

JUDGE CAILLE: Al right, then do you want to
nove for the adm ssion of those, because it sounds |ike
they're not going to be duplicative.

MR. BAILEY: Ckay, well, if that's the case,
then I will nove for the adm ssion of themif there's no
obj ection.

JUDGE CAILLE: Okay. And is that 111, 112,
113, 114, and 1157

MR. BAILEY: | will nmove for the admi ssion of
112 and 113.

JUDGE CAI LLE: Okay.

MR. BAILEY: | will not nove for the
admi ssion of 114 or 115 or 111

MR. PATRICK HANI'S: We have no objection to
t hat .

JUDGE CAILLE: Al right, then Intervenor's
Cross Exhibits 112 and 113 are adnitted into the record.
The remai nder of the exhibits are not offered for
adm ssi on.

MR. PATRICK HANI'S: 116 has been adnmitted

al ready.
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JUDGE CAILLE: [It's been adnmitted by
stipul ation.

Al right, as long as we're taking care of
some housekeeping matters, | think I will just go ahead
and rule on the Sea Ccean matter. M ruling renmains the
same as it was on Tuesday, July 23rd. | really don't
feel that M. Russell's identification of Sea Ocean and
the peopl e who own Sea Ocean adds or detracts from ny
ruling. M ruling really was based on M. Flavell's
testi nony where he states at the very beginning of the
testinmony that he is appearing on behal f of Sea Ccean
Limted. So I'mgoing to consider Sea Ccean as the
party that has the certificate, and lan Tull Flavell is
the person who represented them at the sale and during
this conpl ai nt proceeding.

Now are we ready to proceed with
Ms. Vierthal er?

THE W TNESS: Mm hm

JUDGE CAILLE: Al right, will you please

stand and rai se your right hand.

Wher eupon,
CHRI S VI ERTHALER
havi ng been first duly sworn, was called as a wtness

herein and was exani ned and testified as foll ows:
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(The followi ng exhibits were identified in
conjunction with the testinony of CHRI'S VI ERTHALER. )

Exhibit T65 is CV-T1l: Direct Testinony (Apri
22, 2002). Exhibit T66 is CV-T2: Rebuttal Testinony
(May 31, 2002). Exhibit 67 is CV-1: WJTC Order
Accepting Settlement Agreenent; Dism ssing Conplaint
Docket No. UW990071 (July 28, 1999). Exhibit 68 is
CVv-2: Priority List faxed by Chris Vierthaler to Jim
ward (January 7, 2000). Exhibit 69 is CV-3: My 23,
2001 letter to all Property Owmers in the Vusario, Ocas
Hi ghl ands and Rosari o Water Systems from Chris
Vi erthal er, Manager of Rosario Utilities. Exhibit 70 is
CV-4: "Rosario Uilities wins state approval for new
water treatnment plant" (May 18, 2001). Exhibit 71 is
CV-5: May 30, 2000 letter to Current and Future
Custoners from Timthy M Kaiser, Rosario Uilities.
Exhibit 72 is CV-6: July 10, 2000 letter to Current and
Future Custoners from Ti m Kai ser, Vice President,
Rosario Utilities. Exhibit 73 is CV-7: Novenber 15,
2000 letter to Current and Future Custoners from Tim
Kai ser, Rosario Utilities. Exhibit 74 is CV-8: My 29,
2001 Fax to Petty Rodenberger from Chris Vierthaler with
attached May 23, 2001 letter. Exhibit 75 is CV-9: List

of people in line for water certificates, June 15, 2001
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Exhibit 76 is CV-10: Affiliated interest Report 2000.
Exhibit 77 is CV-11: Water System Coordi nation
Agreenment. Exhibit 117 is Fax Coversheet from Thonmas
Pors to Chris Vierthal er, Robert Lundgaard, Ms. Mary
Tennyson, and M. JimWard, with attached "Draft
procedure for Developing Priority List for New Water
Service" dated April 21, 1999. Exhibit 132 is Priority
Wat er Connections, "Finalized List by Customer".

Exhibit 133 is List of "Water Certificates Sold June 15,
2001". Exhibit 135 is Fax dated July 4, 2001, attached
draft letter dated July 3, 2001, Letter dated July 5,
2001, and list of those July 5, 2001 letter sent to on

the "Response to "No list".

JUDGE CAILLE: Thank you

DI RECT EXAMI NATI ON

BY MR PORS:

Q Woul d you pl ease state your nanme for the
record.

A Chris Vierthaler.

Q And can you spell that?

A. VIike in victory, I-EERT-HAL-ER

Q And your residence?

A My busi ness address is 1400 Rosari o Road,
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East Sound, Washi ngton 98245.
Q What is your position, Ms. Vierthaler, to
establish -- well, I'"'msorry, that's in your testinony.
Ms. Vierthaler, do you have in front of you

your witten direct testinony dated April 22, 2002?

A Yes.

Q And your witten rebuttal testinony dated My
31, 20027

A Yes.

Q Have you had an opportunity to review that

testinony prior to appearing here today?

A Yes.

Q And if | asked you the sane questions
appearing in those docunents, would you provide those
same answers today?

A I woul d.

MR PORS: | will nove for the adm ssion of
Ms. Vierthaler's testinony, T65 and T66, and al so for
the adm ssion of Exhibits 67 through 77, the exhibits to
her testinony.

MR. M CHAEL HANI'S: No objection.

JUDGE CAILLE: Thank you, then the Exhibits
T65, T66, and 67 through 77 are admitted into the
record, and Ms. Vierthaler is available for

cross-exami nati on.
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1 MR. M CHAEL HANI' S: Thank you, Your Honor
2
3 CROSS- EXAMI NATI ON

4 BY MR. M CHAEL HANI S:

5 Q Good norning, Ms. Vierthaler. Could you

6 pronounce your -- you have one of those nanes |ike mne,
7 and | think we're up to about four pronunciations of

8 yours now.

9 A Either Vierthaler or Vierthaler is

10 acceptable. The famly uses either way, so.

11 Q Okay.
12 A It's fine.
13 Q Ms. Vierthal er, would you descri be your

14 enpl oynment background prior to becomi ng a manager of
15 Rosario Utilities.

16 A Prior to becom ng a nmanager, | was the

17 adm ni strative manager for about four, four and a half
18 years.

19 Q And what about other enpl oynent experience
20 that you have had besides with Rosario Utilities?

21 A Prior to the utility itself being

22 established, | worked for the owner of Rosario on

23 utility matters as her executive assistant for many
24 years.

25 Q I'"msorry, what was that?
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A For many years.
Q Are there certifications that you get to be a

manager of a utility |ike Rosario?

A No.

Q And what's your educational background?

A. Hi gh school, college, arts and sciences,
gener al

Q And you have been with Rosario Utilities for
how | ong?

A Since 1996.

Q And as manager only?

A Since, oh, | think it was 2000.

Q VWho was the manager prior to you?

A. There were a couple. The nanager previous to

me was Chri stopher French.

Q Does he remain on the island?
A. No.
Q In the organi zational decision making

structure of Rosario Utilities, who nakes the decision
about hiring and firing a nanager, not about you

personal |y, but just in the organizational structure of

t hi ngs?
A. I imagine that would be Oy Rose.
Q Is there a person that you answer to who is

your boss?
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A. I answer to the partner and the asset manager
of the utility and Ay Rose.
Q They are the partner and asset nmanager of

both the utility and Ay Rose?

A MM hm
Q And who are those two people?
A One is Clark Hanraddy. He is with O ynpus

Real Estate. He is an officer of Oy Rose. And the
other one is an asset managenent conpany working for Ay
Rose, and that person is Mark Van Hartsvelt.

Q When you make inportant decisions for the
utility, for exanple Iike the one here about how to
distribute certificates, are those the fol ks you woul d

nmeet with to develop a procedure?

A. Soneti nmes, yes.
Q Did that happen in this case?
A It happened to the people who previously had

their positions, yes, and our corporate counsel.

Q Okay. The people that previously had the
positions, who were they then?

A That was a different partner, that person was
Robert Riggs. He's another Oy Rose official. And Tim
Kai ser in this case, who was responsible for the capital
construction of the new water system

Q And they're both either partners or enpl oyees
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of Ay Rose?

A They are Ay Rose.

Q They are?

A MM hm

Q Do they also have an official status as to

the resort corporation, or is there a separate
corporation; Oy Rose is the resort?

A Basi cal | y.

Q Okay. Just as a point of clarification, it's
been pointed out that the other water conpanies on the
island, water utilities, are not UTC regulated; is that
your under st andi ng?

A That's correct.

Q It's not your position here today that all of
the procedures you used in this sale of water
certificates were ordered by some UTC regul ation or by a
tariff, is it?

A No.

Q Okay. If you would, and I'mreferring now
specifically to the decision to use a first cone, first
serve nethod of distribution, how was that decision
made? And by how, | nean who net, and how was it
di scussed, and then how did it conme about?

A | believe it was discussed with the Oy Rose

people | nentioned to you. | was requested to go to the
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Uility Conmm ssion for their recommendati on, because
once it was known there were |inited connections, the
conpany wanted to be fair about it. So we thought
perhaps a lottery or perhaps first come, first serve,
and the Comm ssion recommended first conme, first serve.

Q Okay, and we'll talk about that. Were other
options considered by the group that net?

A Those were the two main alternatives.

Q During those neetings, was it discussed at
all about the effect of the nethod on Oy Rose's
procurenent of certificates?

A. ' m not sure what you mnean.

Q Di d anybody tal k about, whatever the method
was, did anybody talk about how that would affect the
nunber of certificates the resort mght get?

A Possi bl y.

Q Okay. Did they calculate it, how nmany they
woul d get under either nethod?

A Not that |'m aware of.

Q What was the nature of the discussion about
t hat subj ect then?

A I don't really renmenber other than specifying
t hat any connections that the resort wanted, they would
have to take their turn just |like everyone el se would

and buy a connection the sane way everyone el se woul d.
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Q Di d anybody foresee that the resort getting
16 connections m ght upset people?

A It's possible.

Q Did then they consider the possibility of
having a certain limt to the nunber of certificates
someone coul d take?

A That was my decision not to limt the
connecti ons.

Q That wasn't exactly -- actually, ny question
was did they, in these neetings that you attended, did
they consider that possibility?

A | don't remenber.

Q Okay. Was there anything that prevented you
from choosi ng a met hod that woul d have each i ndivi dua
being limted to, you know, one or two or sonme nunber of
certificates?

A Possibly. M contract with the Highl ands
Associ ation does not |imt them on purchasing
connections, because the association represents nmany
home owners. We just tried to keep it sinple, first
come, first serve. The first person in buys what they

need. Next person cones and buys what they need.

Q I"mjust asking if there was anything that
prevented you fromsaying -- the Highlands -- |I'msorry,
strike that.
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The Hi ghl ands Association is kind of unique
in that there's an association, but the people cane as

i ndi vidual s and got individual certificates; isn't that

correct?
A That is not correct.
Q That's not, how did that work then?
A They represented thensel ves as agents of the

associ ati on.

Q But | mean one at a tinme, one --

A That was their choice.

Q Okay.

A A board nenber from the association could

have cone in and bought 30 certificates and distributed

themto their customers however they saw fit.

Q Were they told they could do that?

A They knew t hat.

Q How did they know it if you didn't tell then?
A They had quite a few people waiting for

certificates, they had quite a few people who had
prepaid for certificates, and for sone reason all of
those people did not come and ask that they get a water
certificate that June 15th.

Q Can we have Exhibit 69.

A MM hm

Q Directing your attention to the first box,
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1 item 2.
2 A Correct.
3 Q Second sentence, aren't the rules that you

4 set up stated as foll ows regardi ng Hi ghl ands:

5 Hi ghl ands custonmers may el ect to cone to
6 the Rosario offices personally, and the

7 Hi ghl ands Association will issue a check
8 for this purpose and then will issue on

9 a first cone, first person basis.

10 That doesn't seemto talk about a person

11 com ng from Hi ghl ands and grabbing up all the

12 certificates.

13 A We included this because the Highlands had

14 al ready established it as procedure, and in order to

15 keep things sinple, we went along with it, and they

16 could all represent the Highlands. |f the Highlands --

17 if they had gone to the Hi ghlands, paid their noney, the
18 Hi ghl ands gave them a check, then it was okay for me to

19 sign that certificate. That was basically the Highlands
20 granting them approval to do so.

21 Q So you knew in advance of setting up your

22 procedures that the Hi ghlands wasn't going to be a

23 problem of nultiple certificates, they already had a

24 procedure; is that correct?

25 A I wasn't sure of their procedures. | had
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heard about them giving people checks, and so |I went
along with it. A board nenber still could have cone
along in addition to the four or five that cane to the
sal e and purchased nmultiple certificates.

Q My original question was, was there anything
that prevented you fromdoing that, and you said that --
your exanple -- your answer was that Highlands coul dn't
be limted to a single certificate, although apparently
if | understand your testinony, they chose to do that
thenmsel ves. So ignoring Highlands for the noment, is
there anything that prevented you fromsetting up a
limted nunmber of certificates per person for all of the
ot her parties that participated?

A. Historically the utility and the resort prior
to did not limt certificates. The priority I|ist
established by the utility commission granted multiple
water certificates to sone of the litigants. Departnent
of Health specifies that if a property owner wants to
build a guest house, he nmust buy a second water
certificate to do so. And so as far as | was concerned,
if the zoning was appropriate or the contract in place,
as in the Highlands, it wasn't nmy business to limt.

Q Ckay, but you were --

A My customers. George Reinholt had two

properties, was | to deny himif he qualified for water?
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Q My question is, so it was your choice not to
limt, but there's nothing that you know of in terns of
your regulations or the bi-laws say of your conpany or
what ever that would have required -- would have
prevented you fromlinmting the nunber of certificates,
past practice | guess maybe?

A | based ny decision on what | just nentioned,
yes.

Q Okay. Was there anything that prevented you
fromdisclosing in the notices and the correspondence
whet her people woul d be able to take nore than one

certificate?

A It didn't occur to nme to put it in the
noti ce.
Q | thought you, if | misunderstood, correct

me, but | thought your testinmony earlier was that in the
nmeetings you had with the Oy Rose people that nmake

deci sions here, that was considered, the potential for
peopl e taking nore than one certificate and having a

problem did | msunderstand?

A The whol e idea of the sale was a problem
because we coul dn't make anybody -- everybody happy. So
no, I did, I did m sunderstand your previous question

It was a probl em because the nunber of connections

available were limted, and that's what | was referring
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to.

Q Knowi ng that going into the sale, that the
nunber of connections were linmted, once again, is there
anyt hing that prevented you fromtelling people, even
though they're limted, everybody is going to get to
take as many as they want, first cone, first serve?

A | believe | didn't say anything, just like I
made a specific point of not telling people exactly when
to line up.

Q Now -- okay, I'msorry, strike that.

Was that a strategy of sone sort, not to tel
peopl e specifically when they could |ine up?

A It was up to themto decide. W requested,
as noticed in the notices that went up on the Discovery

House, please no queuing or lining up prior to June

15th. | had no way to enforce nmy request.
Q Is there sonething unusual about the office
hours of the utility? | nmean it's 9:00 to 5:00, right?
A Mm hm
Q Can you understand --

JUDGE CAI LLE: Excuse ne, you need to say yes
for the court reporter.
A. Ch, yes.
Q Can you understand that when you tell people

in a caption and a headline heading that they can't |ine
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up before Friday and you follow that by the hours of the
of fice, which everybody is presuned to know anyway, that
that woul d | ead people to believe that they could not

line up before 9:007?

A. | left that up to them

Q Is that how you --

A To deci de how they were going to interpret
t hat .

Q So ny question then is, was there anything

that prevented you frominterpreting it for themso that
they woul d be forewarned and know what it meant, in your
m nd?

A No, | specified please do not gather or queue

before Friday.

Q And by that you meant midnight; is that
correct?
A That was however the individual wanted to

interpret it.

Q Well, what did you nean; you wote it?

A | wote it so it could be interpreted at
m dni ght shoul d sonmeone want it, it could be interpreted
as daylight, it could be interpreted as office hours. |
specifically put it that way to avoid a nob, because
there were so many runmors on the island of hundreds of

people lining up, fighting, canping out, you know,
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bringing their tents, their sleeping bags, creating
total havoc. So | left it up to the individual

Q So you wrote it intentionally anbiguous; is
that correct?

A. You m ght say that.

Q Okay. How many other tinmes in your
experience have you conducted distributions of water
certificates?

A I have sold water certificates for the resort
prior to the utility being forned.

Q Have you ever before this one conducted a
di stribution of certificates on a first come, first

serve basis?

A It was first conme, first serve.

Q On the other ones you were tal king about when
you - -

A The ones | sold were first come, first serve

Q Okay. The bulk of certificates, however,

during your experience as the nanager were sold by the
priority list under the UTC order; isn't that correct?
A Yes.
Q Di d anyone that day receive a water
certificate who was not represented by soneone in the
i neup?

A Sonme peopl e represented thensel ves, yes.
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Q Ckay.

A O they had a representative in |ine, yes,
all of them

Q There was no one whose attendance was wai ved
for some reason, some personal reason?

A No.

Q Okay. You were present for M. Ward's
testinony?

A Yes, | was.

Q You have indicated in your testinony that the
Washington Utilities and Transportati on Com ssion, and
I"'mreferring you if you want to | ook at that to page 2,
your answer to the |ast question, first sentence; are
you with ne?

JUDGE CAILLE: I'msorry, is this --

A Page 2 of ny direct testinony?

MR. PORS: Direct or rebuttal ?

Q Direct, I'"msorry.
A. Okay, yes, the first sentence.
Q You have indicated here and el sewhere

actually, without pointing that out right now, that the
met hod you used was at the recommendati on of Rosari o or
of the WJTC.

A That's correct.

Q Now you have heard M. Ward's testinony that
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he said that was a preference of staff nmenbers of the
UTC.
A Yes.
Q Do you see any distinction between that?
Are you asking did | ask the Uility
Conmi ssion Staff or the Conm ssioners directly, no, |
did not contact the Comn ssioners.

Q Okay. And there was no order or letter sent
to you or a set of rules sent to you by the UTC on how
to conduct this sale, was there?

A No, there wasn't.

Q Okay. Now you have heard M. Ward al so
testify that there are many flavors of first conme, first
serve.

A Correct.

Q And t hat based on the flavor chosen, very
different results can happen. Do you renenber that
testinony?

A | do.

Q And do you renmenber him agreeing that if you
had a first conme, first serve sale where people were
limted to the nunbers that they could take, that would
still nmeet what he considered his definition of first
cone, first serve; do you renenber that?

A Yes.
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Q Now it's not in any sense your testinony, is
it then, that M. Ward or the UTC told you that you
should allow -- that you could not have a |limted nunber

of certificates taken by each applicant, is it?

A. They didn't specify | shoul d.

Q Okay.

A They didn't specify either way.

Q Just a general question about the priority

list and the nunber of certificates that were rel eased.
There was a priority list that had people on it fromthe

other settlenment, the other UTC settlenent; is that

correct?
A Correct.
Q Ckay, and then --

JUDGE CAILLE: Could we just be very specific
about this, and |I'mjust saying this because of
M. Russell's testinobny. Can you refer to -- are you
referring to the settlenent, begins with a G?

MR. M CHAEL HANI'S: Gaskill.

JUDGE CAILLE: If you're referring to that,
could we just refer to it as the exhibit so that we are
cl ear.

MR. M CHAEL HANI S: Ckay.

JUDGE CAILLE: It's Exhibit 67.

MR. M CHAEL HANI'S: Exhibit 67, which is the
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Gaskill settlenment?

JUDGE CAILLE: Yes, it's one of
Ms. Vierthaler's.

MR. M CHAEL HANI'S: The order based upon the
settl ement.

JUDGE CAILLE: And then | guess 68 is the --
no, | guess that was it, that's conplete, that's the
order and the settlenent.

BY MR. M CHAEL HANI S:

Q Were the, and | forget the nunber, but 30 or
40 certificates that Rosari o Resort got before they got
in line out of this batch of certificates, were they
included in the settlenent or the order of the UTC in
the Gaskill matter?

A. They were included in the priority list |
filed with the Conmi ssion, 34 connections to the resort

based on their county devel opnment and conditions permt.

Q But that was nothing ordered by the UTC, was
it?

A It was in addition to.

Q And who nmade the choice to nake that
addi ti on?

A I nmade that decision.

Q Now there are sone other folks that got a

priority, got sonme of those certificates before June
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15th, that were not a part of the Gaskill order or

settl ement.

A Correct.

Q How di d those people get certificates?

A. | put themon the priority list also because
they had county permits. |In their case, it was a

buil ding pernmit granted by the Health Departnent.

Q Some of those were just tenporary building
permts, weren't they?

A. They were conditional building permts. They
could not connect to water, but it was a commtnment for
wat er, and nmoney was paid for it since the Health
Department allowed it.

Q So if they could convince the Health

Department to give thema building permt --

A | woul d have honored the --

Q -- you would give thema priority?

A | did, because they were already conmtted.
Q We referred to Exhibit 69, which is the My

23rd letter, and we have also referred to Exhibit 55,
which is the thing you posted on the door.

A Yes.

Q Ckay. Are those the only rules put in
writing about this sale?

A Not all of themare rules. Sonme of it is
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i nformati on or requests.

Q Okay. But the rules that are in there, are
those the only ones witten about how the sale was going
to be conducted?

A. To ny know edge, yes.

Q Then the neetings held with your bosses from
Oy Rose, were there minutes made of those neetings?

A. No.

Q To the extent there are rules contained in
Exhi bit 55, the notice posted on the door, is there any
way anyone coul d have gotten those rul es ahead of tineg,
or did they have to wait until they went to the
Di scovery -- found the Discovery House was the new pl ace
and see them posted on the wall?

A. | did not know for absolutely sure that the
| ocation was going to be at the Di scovery House unti
June 14th. | did not know until | believe it was June
13th exactly how nmany water certificates | would be
selling. W had people on the priority list com ng at
me past the deadline. | was getting phone calls from
t he Hi ghl ands Associations that there were checks in

transit and would | please honor those priorities, and

did. So it was all last mnute.
Q It was all last mnute, the rule setting?
A MM hm
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Q Referring to your testinony, your direct
testi nony.

A Mm hm  yes.

Q Which is T65, page 6, and in the | ast

conpl ete paragraph about ni dway through that, about a
third of the way into that paragraph, there's a sentence
that starts, initially | infornmed potential custoners;

have you found ny spot?

A Yes.
Q And your testinony there was:
Initially I infornmed potential customers

that they could have a representative in
line for them This was changed two
days prior to the sale when the utility
deci ded that island residents could only
represent thenselves in line.
The utility, does that mean you?
A That means me, and yes, two days before the
sale in ny mnd is last mnute.
Q Okay. And was that rul e contai ned anywhere,
written anywhere?
A It was on the sign, and if soneone called ne
after that decision was made, that's what | told them
Q And then in the | ast sentence of that answer,

you sai d:
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| believe that this rule resulted in an
orderly and fair sale of water

connections and eliminated potentia

di ssent.
A Yes.
Q Did you --
A And it elinmnated |ine junping.
Q Do you still believe that, that it elimnated

di ssent and made a fair and orderly sale?

A. | believe it hel ped, yes.

Q Okay. Now on the next page, and | think it's
just before the reference to an exhibit, you said,
nobody objected to this rule to the best of ny

know edge. Do you see that testinony?

A. Wi ch page?

Q On page 7, it's a continuation of that sane
answer .

A Okay, yes, to nmy know edge, no one objected

to the rule.

Q How woul d anybody object to a rule that they
didn't see until they went to the Discovery House and
found that sign?

A. I didn't hear a thing about it when I sold
certificates. The possibility of line junping could

have created a ni ghtrmare, because so nmany peopl e knew
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each other and could have been neki ng deal s.

Q When you carefully picked that |anguage so
that it would be anbi guous about when people could
arrive, did you believe people would show up at
m dni ght ?

A. | didn't know when people would show up. |
di d have people actually volunteering to sit in ny

office for two or three days straight prior to the sale.

Q And you didn't allow themto do that though,
did you?

A Well, | have to close ny office when | | eave
at night. It would have been a probl em

Q Woul d you have allowed themto sit outside?

A Yes, but | told theml didn't want them
there. | had no way to enforce that.

Q You have heard, | believe, and correct nme if

I am wong, but several people have testified that you

made it clear to themthat they should not show up at

9:00 a.m
A They said that, yes.
Q Was this intent to allow people to cone at

m dni ght somet hing that you saw in your notices |ater
or was it your original intent with your notices to say
don't come before 9:007?

A | don't renmenber. | was very clear at not
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speci fying when | thought anyone shoul d cone.

Q Regar dl ess of what the notice could be
interpreted to nean, would you agree with ne that it
could not be interpreted to nean that you could line up
before m dni ght?

A. It says, please no queuing or gathering.

That was my request, yes.

Q Okay. And that was a rul e?

A That was my request. As Exhibit 55 says,
there are four rules. Please and thank you, is that a
rule? That was a request.

Q So | hate to go back over what we have
al ready done, so now what you're telling ne is what you
earlier called rules are not rules, they're requests?

A | never called themrules that |'m aware of.

MR, PORS: \What are you referring to, to the
no queui ng or gathering or to the nunbered itens on that
page?

Q No queuing or gathering prior to Friday, and
then let me also refer you to 69 where once again it
says first conme, first serve with the office hours, are
these all requests then now, not rules of the sale?

A. I would say it's informational

Q You have heard testinony of people that said

that you told themthat if they showed up earlier than
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m dni ght, actually not even mi dnight, earlier than the

sale that they could be arrested for trespass.

A They said that. | never said that.

Q You never said that?

A | never said that.

Q Now a sheriff was called to the |ocation

where the sale was; is that correct?

A My landlord, the resort, did call the sheriff
because there were people bl ocking the door to Di scovery
House.

Q And you actually happened to be there at the

time, didn't you?

A I was in the Di scovery House when that
happened.

Q Were you aware this was goi ng on outside?

A | was aware, but that was my |andlord's

problemto deal with, not m ne

Q Have you had the opportunity to read the
testimony of Sheriff Vierthaler?

A Yes.

Q Do you recollect that in his testinony he
said that it was orderly?

A Yes, he created order, | understand.

Q Did you see any disorder?

A | heard angry people, and | do know that the
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manager asked themto | eave, |ater changed his m nd.
The people stayed in a specific section, and order was
est abl i shed.

Q So you --

A. They were not asked -- they were not renoved
what soever.

Q Okay. So you know that people -- you
personal |y know then that people were |ined up before
m dni ght; is that correct?

A Yes. | don't know who.

Q And al t hough you nmade the point several tines
that before Friday could mean mi dni ght, you knew t hat
people were lining up even before that; is that correct?

A Yes.

Q How was the decision nmade to all ow those who
had established their place in line before mdnight in
viol ation of your either rule or reconmendati on, how was
t he decision nmade to allow themto establish their
priority for a certificate anyway as opposed to those
that did conply with your rule and/or recomendati on?

A Well, it was first cone, first serve. \Wen
arrived at 9:00 a.m in the norning, first person who
came up to ne purchased a certificate. They were
orderly at that tine. And so | took to understand that

t hose peopl e who had been there before 9:00 a.m had
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1 created sone kind of an organization for priority within

2 thenmsel ves. | was not there all night. | was not there
3 at mdnight. | have no idea who cane when.
4 Q Is it your testinony that you are not aware

5 that the representative of the resort was in that |ine
6 at the Discovery House where you were attending a

7 sem nar before m dni ght?

8 A I found out later that person was in line

9 before m dnight, yes. That person was at the sanme

10 sem nar | was.

11 Q Okay. And then he went out and got in |ine
12 about 5:30; do you renmenber his witten testinony?

13 A | don't renmenber seeing himin line

14 personal |y, no.

15 Q Just out of curiosity, what was the subject
16 of the sem nar?

17 A | believe it was a managenent training

18 semnar. | believe | had two of themw th resort

19 managenent .

20 Q So your testinony is now that when you got
21 there at 9:00 in the norning, you saw sonething that
22 appeared orderly, and therefore you were unaware that
23 any of those folks that you were giving certificates to
24 had got in |ine before m dnight?

25 A | did not say that. | was aware there were
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people in |line before m dnight.

Q And you were aware you were giving sone of
t hose people certificates?

A Yes.

Q Ckay. In your testinony, you seemto have
two different versions of why the |ocation was changed.
One is that the resort changed it, because they were
concerned about disrupting operations. And the other is
that you tal k about several people calling you in the
days before the sale, and you told themthey m ght
change it. And, in fact, you wote a fax on May 29th to
a realtor saying it was changed, that it was Di scovery
House. How did it get changed?

A The fax was the result of a tentative
decision. The fax was premature. Then when it cane
down to a day or two before the sale, | was basically
telling people who did call me that the sale could be at
either place. The signs went up at the utility office
at about noon on the 14th, and then | immedi ately went

to Discovery House and put the signs on the door there.

Q What signs were put up at the utility, was it
Exhi bit 157

A. It was a simlar sign to this one. It said
the sale will be at Discovery House. Anyone going to

the utility office on the 14th woul d have seen the
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si gns.

Q Now we have not seen a sign that says
anyt hi ng other than what Exhibit 55 says. Are you
telling us there is another sign that we have not been
provided in our request to the utility?

A. That's correct. That sign did no |onger
exi st. There was one copy only. Then the sane software
was made with this sign. | did not keep it to have it.

Q Because that sign says here, which, of
course, would not give soneone at the utility the
noti ce.

A Ri ght, this was the Di scovery House sign
There were two Di scovery House signs. One is a |larger
version. It was also adnmtted, | believe, in discovery.
And this was the one that | nmade several copies of to be

handed out in addition to being posted.

Q Now you have --
A At the door.
Q Now you have heard the testinony of severa

of the people here, however, who said there was no sign
at the utility. Did you hear that?

A Did they go to the utility office? They said
they did not see one, but | don't renenber anyone sayi ng
they went to the office.

Q So you think they said they didn't see a sign
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at the utility not because one wasn't there but because
they didn't go. Do you think that was their intent?

A | do renenber testinony saying they went to
the resort, they went to the front desk in the |obby. |
don't renenber them saying they went to the utility
of fice.

Q Ms. Vierthaler, there was a drafted procedure
drafted by M. Pors of a lottery priority method of
distributing certificates.

A. Are you referring to one of the exhibits?

Q I"'mreferring to Exhibit 117.

Do you have 117 in front of you?

A Yes, | do.

Q Now that's a fax from M. Pors; is that
correct?

A Yes, it is.

Q Laying out a draft procedure for devel oping a

priority list for new water service; is that correct?

A That is correct.

Q Now t hat draft represents a conprehensive,
very explicit method for trying to fairly distribute
those certificates, doesn't it?

A. It represents a conplicated nethod, yes.
It's very specific, yes.

Q And very explicit?
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A Yes.
Q It's not confusing, is it, if you work your

way through it?

A It's not, but you notice it says draft.

Q MM hm

A. Okay.

Q Was that presented to you and to the other

deci sion nmakers with Oy Rose for consideration?

A I do not renmenber receiving it. | do not
know that it ever got out of the draft version. | don't
know that the people it was addressed to ever responded
to M. Pors.

Q Apparently, however, a decision was made by
the utility not to follow this procedure; is that
correct?

A I made an assunption that since | did not
receive a final version of this, nor did the utility
receive any comments fromthe attorney or the Utility
Conmi ssion, we called the Utility Conm ssion Staff, Jim

Ward, and went on his recommendati on when it canme tine

for sale.

Q Was there anything -- oh, I'msorry, strike
t hat .

A You do notice that the date is 1999?

Q | do.
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A. Ckay.
Q And finally, Ms. Vierthaler, |I'mnearly done,
if I could refer you to Exhibit 135.
A Okay.
MR. PORS: Which is?
Q It's a fax nmessage to JimWard. This one has
a handwitten notation back from him
MR, PORS: 35 you say?
MR. M CHAEL HANI'S:  Yes.
A. Okay.
BY MR. M CHAEL HANI S:
Q Now this is apparently a fax that you

prepared; is that correct, and then faxed to Jim Ward of

t he WUTC?
A. That is correct.
Q And on the bottomof that is sonme

handwri ti ng.

A Yes.

Q Is that fromM. -- is Jim M. Ward?

A Yes.

Q Now he says there you actually asked for his

approval of the notices that we have just been talking
about; is that correct?
A I nmentioned himby nane in this letter to

various people, and | wanted himto reviewit.
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Q Well, this fax is dated July 4th. Wasn't the
| etter sent on May 23rd?

A No, this letter is for the people who cane to
the sale and presented their nanes and addresses to ne

on Exhibit 46, the |ist.

Q Okay, thank you, | stand corrected.
A Ri ght .
Q He says though, however, that also the UTC

has no policy, underlined, of providing service
connections. Had he made that clear to you before, that
there was no policy about providing service connections?
A | don't remenber.
MR. M CHAEL HANIS: That's all | have. W
woul d offer 117 and 135.
MR. PORS: No objection.
MR. BAILEY: No objections, Your Honor.
JUDGE CAILLE: Exhibit 117 and 135 are
adm tted.
MR, MCHAEL HANIS: [|'msorry, could | ask
one nore, one technical question here.
JUDGE CAI LLE: Yes.
BY MR M CHAEL HANI S:
Q Referring you to Exhibit 133.
A Whi ch is?

Q And that is entitled water certificates sold



0353

1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

June 15th, 2001.

MR, PORS: |I'msorry, what exhibit?

JUDGE CAILLE: 138.

MR. M CHAEL HANI'S: 133.

BY MR. M CHAEL HANI S:

You' re

Yes, |

Yes, |

o » O > O

famliar with this, Ms. Vierthaler?

am

This is sonething you prepared?

di d.

Is this nunbered 1 through 38, is this the

actual order of the certificates that were sold that

day?

A Yes.

MR. M CHAEL HANI'S: Ckay, no further

qguestions, and we would al so offer 133.

MR, PORS: No objection.

MR.  BAI

LEY: No objection, Your Honor.

JUDGE CAI LLE: 133 is admtted as well

Redi rect ?

MR, PORS: Yes.

REDI R

BY MR. PORS:

ECT EXAMI NATI ON

Q Ms. Vierthaler, you testified in regard to

Exhibit 69 in your

cross-exani nation that the rul es set
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forth therein were intentionally anbiguous. | think
those were words suggested to you by M. Hanis. By
agreeing to his | anguage in your answer, did you intend
to mean that you were intending to deceive anyone who
was applying for a water certificate?

A. No, | just did not want to tell them
specifically when to cone.

Q Were you --

A Because | knew | would hear about it later.

Q Were you concerned that if you had told
sonmeone that they should arrive at 4:00 in the norning,
for example, that if they did arrive at 4:00 in the
norni ng and that was too late to get a certificate that
they woul d then hold you responsible?

A Yes.

MR, M CHAEL HANI'S: Objection, |eading.
JUDGE CAILLE: Why don't you rephrase your

guesti on.
BY MR. PORS:

Q What was your concern with respect to telling
an applicant for water a particular tine when you
t hought they should show up?

A. Since | didn't know how many people were
com ng or when they were coming, | wanted to protect

nmysel f fromfuture conplaints. Even though it's not a
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1 water situation, living on an island, just trying to

2 tell people when they need to get in line for the ferry
3 is a nightmare, and they conme back on you, and that's

4 sinple compared to this situation

5 Q Ckay. Referring back to your testinony at

6 page 6 regarding the rule whereby island residents could
7 only represent thenselves in line, could you be a little
8 nore specific in what your concern was about junping the
9 line?

10 A. | previously stated that there are a | ot of
11 peopl e there that know each other, and | was concerned
12 that several people nmight walk up to one of the first

13 persons in line and just hand them several checks,

14 therefore junping the line or bypassing people who had
15 been there waiting and shoul d have received a

16 certificate.

17 Q And if that had happened, do you have an

18 opi nion as to whether or not you would have received

19 conplaints from other people further back in |ine who
20 were not able to pass checks up?
21 A Yes, there was one questionable certificate
22 recei ved conpl ai nts about, and there was an
23 i nvestigation before that sale was finalized.
24 Q Are you referring to the Scott Lancaster --

25 A Yes.
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Q Ckay. But you were al so concerned generally
that you might get conplaints before the Comm ssion from
people if other people were passing their checks and

applications up the line to their friends?

A. Ch, definitely.

Q That was the purpose for that rule?

A Yes.

Q You testified that you were at the Di scovery

House the afternoon of June 14th attending a sem nar

A I was.
Q About what time did you | eave that seninar?
A | think it was right around 5: 30.

Q And at that time, did you notice people, were
they actually waiting in a line, or were they just sort
of gathered in an area around Di scovery House?

A There were people in the parking |ot.

Q They weren't in front of the door then or on
the steps leading up to the Discovery House?

A Not at that tinme.

Q Okay. In the parking lot, were they in an
organi zed line, or were they gathered in a space in no
particul ar order?

A. I did not notice an order. Sone were sitting
in chairs. Sone were talking to each other. Sonme were

wanderi ng around.
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Q So you testified earlier that you were aware
that people were lined up before m dnight, but you

didn't actually see themwaiting in a line, did you?

A No, | knew they were on the prem ses.

Q On the pren ses.

A. On the prem ses.

Q Did you have any know edge that afternoon of

the 14th as to whether or not people were requested to
wait in the parking lot but not to be in a line?

A. I wasn't personally there, but | understood
that the deputy asked themto wait in a certain area.

Q And that area was | ocated away fromthe door
so people could cone and go?

A Yes.

Q Do you have any know edge, | believe you
answered this on your cross-exam nation but | was trying
to verify this, do you have any know edge as to the tine
that the resort enployee either got into a |ine or
joined the group of people waiting in the parking | ot on
t he 14t h?

A | do not know when he arrived there. | was
told from many people that he was the one that unl ocked
the door at m dni ght.

Q You received a nunber of phone calls and

office visits in the weeks prior to the sale of people
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i nqui ring about the sale; is that correct?

A Tr emendous, yes.

Q And you didn't keep a record of each
conversation that you had?

A No, | didn't.

Q Did you ever tell anyone inquiring about the
June 15th sale that they could only obtain one
certificate per person or one certificate per property?

A | never said that. | don't believe anyone
ever asked either.

Q You provided sone cross-exam nation testinony
about Orcas Hi ghl ands and said that if they had -- a
board menmber had come to the line that they would have
been able to purchase as many certificates as they

wanted essentially; is that correct?

A That's what first conme, first serve neant in
this case.
Q Hypot hetically then, if an Orcas Highl ands

board menber had becone the first person waiting in line
for the sale and asked for all 38 certificates, would

you have sold themall 38 certificates?

A I would have had to, yes.

Q Provi ded they had the check for the fee?

A Yes.

Q And just to verify, when you talked to Jim
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Ward regarding the Staff's recomrendati on of a first
cone, first serve sale, he didn't tell you that you
could only provide one certificate per person or
property, did he?

A. He never specified that.

Q Did he tell you in response to your question
that first conme, first serve was a recommendati on, or
did he describe it as, you know, you should do this?
How did he put that to you?

A. Bot h ways.

Q Regarding the waiting list that you heard
some of the witnesses including M. Russell testify to,
did you ever tell anyone that that list was to establish
an order for the sale of connections?

A. No, that |ist was specifically referred to as
amiling list. It was only a mailing list. | don't
know how many tinmes | repeated nmyself. Many people
bel i eved what they wanted to, thinking it was a priority
list. M. Russell thought it was a waiting list. | did
tell people it was only an informational mailing |ist,
because | can not comit water under my tariff until |
recei ve money. And when | receive the noney under ny
tariff, I nust commt water. And under a noratorium
situation, | can do neither

Q Is that why you rejected checks that were
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tendered to you by M. Reinholt and others who testified
they came prior to June 15th and tried to purchase a
connection?

A That's correct.

Q Did Rosario Resort ask you if they could get
priority for the 16 connections they wanted for resort
property when you were setting up the rules for the
sal e?

A | believe soneone within the resort
managenment di d.

Q And what did you tell thenf

A | told them no, they couldn't have priority,
and they had to purchase their certificates first come,
first serve just |ike everybody el se.

Q Several people have testified that you told
themthey could not arrive for the sale prior to office
hours on Friday the 15th or prior to 9:00 a.m, and you
testified in cross-exanm nation that you were very
careful to tell people that you requested they not
attend prior to Friday but that you didn't specify a
time.

A That's correct.

Q Do you believe that you were consistent in
respondi ng to questions about when people should arrive

at the sal e?
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A. Absol utely consistent, yes, | was.

Q And are you certain that you did not say to
anyone that they could not arrive for the sale unti
9:00 a.m on Friday the 15th?

A. Absol ut el y.

Q How | ong does it take to wal k from your
office at the mansion to the Discovery House?

A I would say less than five ninutes.

Q On June 14th you testified that you attended
a semi nar at the Discovery House. Approxinmtely what
hours were you at the Discovery House in that seninar?

A | was there all afternoon until about 5:30.

I can't renmenber if it started |ate norning or not, but
I know | was there all afternoon

Q So you could not have been in your office on
the afternoon of 6-14 to take calls from Gwneth Burril
or Richard Russell; is that correct?

A That is correct.

MR, PORS: Nothing further.
JUDGE CAILLE: Before you do your redirect, |
have a question or two, and this is for purposes of

clarification of the record.



0362

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

EXAMI NATI ON
BY JUDGE CAI LLE

Q Woul d you please turn to Exhibit 117. This
is the fax transmittal sheet dated April 21, 1999.

A Yes.

Q Can you tell me, if you know, what the
purpose of this priority list, the draft procedure was,
what the purpose of this draft procedure, why this draft
procedure was prepared, if you know?

A. I"'mnot really sure. | can guess it had to
do with all of the people out there wanting a water
connection and/or those who had prepaid. | was directed
by the utility conm ssion to send out a survey to
contact the people who had prepaid.

Q The reason why | ask is because within the
body of the fax transmttal sheet it tal ks about a
pre-hearing conference and -- well, | guess that's
probably all you know.

MR, PORS: Wuld it help if |I asked a
foll owup question on that subject? My | do that?

JUDGE CAILLE: When you do your redirect,
that would be --

MR PORS: | was just concluding ny redirect,
but if it would help.

JUDGE CAILLE: ©h, okay, |I'msorry, go ahead.
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2 REDI RECT EXAMI NATI ON

3 BY MR PORS:

4 Q Ms. Vierthaler, do you recognize fromthat

5 fax cover sheet that it's been addressed to Robert

6 Lundgaard and Mary Tennyson?

7 A And Ji m Ward.

8 Q And JimWward. And the date on that is April
9 21, 19992

10 A That is correct.

11 Q At about that time, were you involved in a

12 conplaint filed by | believe it was the parties' nane

13 was Gaskill and others and negotiating a settlenment of
14 t hat case?

15 A. Yes, we were. |'massuming this is related

16 to that, but it did not end up in the settlenent.

17 MR. PORS: Nothing further.

18 JUDGE CAILLE: Al right, thank you.

19 Any recross?

20 MR. BAILEY: | have no questions, Your Honor.
21 MR. M CHAEL HANI'S: Just a very few.

22

23 RECROSS- EXAMI NATI ON

24 BY MR. M CHAEL HANI S:

25 Q Start near the last. You testified that you
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were in that semi nar so you could not have talked to

Ms. Burrill on the phone that day.
A That afternoon, that's correct.
Q Let me refer you to your testinony, your

direct testinony, page 9.
JUDGE CAI LLE: Excuse ne, let us get there.
It's exhibit?
MR. M CHAEL HANI' S: T65.
JUDGE CAILLE: T65, and you said which page?
MR. M CHAEL HANI' S: Page 9.
JUDGE CAI LLE: Okay.
BY MR. M CHAEL HANI S:

Q And |'"mreferring to your answer to the
second question where you were asked, did anyone cal
you on June 14th to obtain information, and your answer
was:

Yes, | spent nost of the day in a

sem nar, but | did receive numerous

calls on June 14 when | was in the

office. | informed all callers that day

that the sale would be held at 9:00.

So is it possible that Ms. Burrill was one of
those callers that you talked to while you were in the
of fice?

A If she called me in the norning, yes. She
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1 specified she called ne in the afternoon. | also had

2 many, many voice mail nmessages where people attenpted to
3 call me, but | could not get back to themat the late

4 af t ernoon.

5 Q Ckay. You know, we're synpathetic to the

6 tough job you have in a situation like this, but I'm

7 required to ask you this anyway. You have agreed that

8 the notices and procedures you set up were intended to

9 be ambi guous, that people would not be able to predict
10 what they should do to get a permt.

11 MR, PORS: Object to his characterization

12 She said that it was intended not to convey when people
13 shoul d show up, but she didn't specify anything el se as
14 to what they should do.

15 MR. M CHAEL HANIS: As | renenber, she agreed
16 with nmy characterization that it was intentionally

17 anbi guous. She accepted that characterization

18 MR. PORS: And subsequently clarified that.
19 MR. M CHAEL HANIS: COkay, that's --
20 MR, PORS: So if you're going to refer to

21 sonmet hi ng specifically.

22 BY MR M CHAEL HANI S:

23 Q So as clarified then by your counsel, would
24 it be your understanding that your duty as the manager

25 of a regulated utility in conducting a fair and
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reasonabl e distribution would require you to give
accurate, reliable, verifiable information to the people
that are dependent upon you for sonmething as inportant
as a water certificate?

A. | believe |I enphasized the fact that the
of fice would be open at 9:00 a.m | had no way of
knowi ng or enforcing anything specifically for when they
could or couldn't cone, and that's why it was not
specifically clear

Q Okay, and | understand that. But ny question
was, do you believe it is a duty that you have as the
manager of a regulated utility in conducting a fair and
reasonabl e distribution of water certificates to give
accurate, conplete, reliable information?

A. Yes, | do, and yes, that's what | thought |
did in this case

Q Now you said that you changed the rule, the
jumping the line rule I think you called it, changed
that rule the day before.

A MM hm

Q But you have also testified that these are
people that can get in a fight over the Iine on the
ferry, and you also testified you had a trenmendous
nunber of phone calls fromthe fol ks who were interested

inthis, very interested in this. |Is it your testinony
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still that you could not have predicted nore than two
days before that you needed to change the rul es?

A | did not predict it.

Q Okay. Were you aware that the people in the
parking lot at the Discovery House when you cane outside
fromthe sem nar, that they had taken nunbers, that they
had actual |y photographed thenselves in line to
establish an order in the line?

A I had no idea they were taking photographs.
| heard there were nunbers. The utility had nothing to
do with nunmbers. | don't know where they came from

Q Did you feel any obligation at all to |et
those fol ks know that their establishing an order for
those certificates would not avail them that that was
contrary to your rules for establishing an order for
certificates?

A | believe that's what was in the sign. | let
them read the sign.

Q But then you chose not to enforce that when

you actually distributed the certificates; is that

correct?
A The sign says there is no nunber systemto
secure your place. | thought that took care of the

peopl e who were picking up a nunber in the parking |ot

thinking that the utility system put the nunbers there
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for themto use.

Q But they did it, and you knew it, and you
still allowed themto get those certificates.
A | didn't take numbers from peopl e when they

were comng to buy a certificate.

Q Now you have testified in response to
guestions by your counsel that say had Orcas Highl ands
gotten first in line and taken all 38 certificates, you
woul d have, and your words were, would have had to sel
those all to Orcas Highl ands.

A | did not limt the nunber of connections,
and yes, that was a possibility.

Q Is there any way in witing or otherw se that
we coul d have predicted that, and let me explain the
dilemma | have. It seens to ne that had you said, well
you're not the one | wanted up front, we're only going
to give you one, there would be no way that anybody
coul d disprove that that was your rule, could they? Did

that nmake a bit of sense?

MR PORS: | wll --
A | don't understand.
MR, PORS: Just wait, I"'mtrying to put an

obj ection on the record.
I don't understand the question, and | would

ask that it be rephrased.
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JUDGE CAILLE: [If you could, please
MR. M CHAEL HANI'S: Sure.
BY MR. M CHAEL HANI S:

Q By virtue of the things that you produced,
wrote, and distributed, had you been confronted with the
situation your counsel tal ked about, one person taking
all 38 certificates, could you have restricted that one
person to one certificate, would there have been any way
t hat anybody coul d have shown that that violated your
rules? | nmean you had the option at that point to go
either way, didn't you?

A I had not specified a nunmber of connections
sonmeone coul d purchase, and | held to that.

Q And that rule, the only place that was
contai ned was in your head, and it was unexpressed to
any person; is that correct?

A | expressed no limtations anywhere. | truly
felt that a bul k customer or a hone owner who qualified
coul d purchase what they wanted or needed for their
property.

Q Okay. When you found out, and | assunme you
found out fairly quickly, that there had been people
lined up before m dnight, that they had established an
order, and that they had gotten their certificates at

the expense of other folks who had not gotten there
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before m dni ght as you directed or recommended, did you
gi ve any consideration to rescinding that sale as having
been unfair and unreasonabl e?

A I did not.

MR. M CHAEL HANIS: Ckay, that's all | have.

JUDGE CAI LLE: Anything further?

MR, PORS: | don't have anyt hing.

JUDGE CAILLE: Okay. | have a request. Let
me see, this is under Conplainants' cross exhibits,
Exhibit 132, | think it would be helpful if the
Conmi ssion had this as an exhibit in this proceeding.
This is a finalized, this says Rosario Utilities
priority water connections finalized Iist by customer.

MR. PORS: | believe this is one of the
Exhibits to Ms. Vierthaler's testinony.

JUDGE CAILLE: Is it?

MR. PORS: | can just check

JUDGE CAI LLE: Okay.

MR. PATRICK HANIS: | think it's a different
list.

MR PORS: Is it adifferent list? What is
the exhibit nunber?

JUDGE CAILLE: It's Exhibit 132.

MR, PORS: Ckay.

JUDGE CAILLE: And | don't know if
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1 Ms. Vierthaler is famliar with this exhibit.

2 THE WTNESS: The finalized |ist by custoner?
3 JUDGE CAI LLE: Yes.

4 THE WTNESS: | nmde it.

5 JUDGE CAILLE: GCkay, good. Then could you

6 just describe it for me for the record.

7 THE W TNESS: GCkay. There was a previous

8 list on file with the utility comrission. This Iist was

9 made shortly before the sale to send to the comm ssion
10 to finalize those who had priority and kept priority,
11 those who declined priority, didn't qualify fromthe
12 previous list, and it also included those people that

13 the county and the State Health Departnment allowed to

14  build.

15 JUDGE CAILLE: Okay, | don't know if either
16 of you folks can offer it, I'mgoing to ask that it be
17 i ncluded into the record.

18 MR. M CHAEL HANIS: Could | just voir dire it

19 for a noment?

20 JUDGE CAILLE: Sure, it's one of your cross
21 exhi bits.

22 MR. M CHAEL HANI'S: Right.

23

24

25
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VOI R DI RE EXAMI NATI ON
BY MR. M CHAEL HANI S:

Q This list contains a |lot of people that are
called having priority for reasons other than the UTC
ordered in the Gaskill case; is that correct?

A. There are sone, yes.

MR. M CHAEL HANIS: We would offer it.

JUDGE CAILLE: Al right, any objection?

MR PORS: No.

JUDGE CAILLE: All right, Exhibit 132 is
admitted into the record, and are we conplete with
Ms. Vierthaler?

MR, PORS: Yes.

JUDGE CAILLE: Al right, you are excused.

Shoul d we take a five mnute break before
M. March?

MR, PORS: Well, 1've got two other witnesses
whose testinony is comng in by stipulation.

JUDGE CAILLE: Okay, let's go ahead and take

care of that.

(The following exhibits were identified in
conjunction with the testinony of JACK CCE.)
Exhibit T78 is JC-T1: Direct Testinony (April

22, 2002). Exhibit 79 is JC-1: May 23, 2001 letter to
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1 all Property Owers in the Vusario, Orcas Highlands and
2 Rosari o Water Systens from Chris Vierthal er, manager of

3 Rosario Utilities.

5 (The follow ng exhibits were identified in
6 conjunction with the testinony of SERGEANT STEVE

7 VI ERTHALER. )

8 Exhibit T80 is SV-T1l: Direct Testinony (Apri
9 22, 2002).

10

11 MR. PORS: | nove for the adm ssion of

12 Exhibit T78 and Exhibit 79, being the direct witten
13 testi mony of Jack Coe, which is being admtted by

14 stipulation of the parties.

15 JUDGE CAILLE: Since it's being admtted by
16 stipulation, it is now admtted into the record, | nean
17 it's been stipulated to, it's now adnitted into the

18 record.

19 MR, PORS: Thank you. 1'malso noving for
20 the adm ssion of Exhibit T80, the direct testinony of
21 Sergeant Steve Vierthal er, which has al so been

22 stipulated to by the parties.

23 JUDGE CAILLE: Okay, this is admitted into
24 the record as wel |

25 Al right, then let's take a ten ninute
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1 break, and then we'll do M. March.

2 (Recess taken.)

3 JUDGE CAILLE: W are back on the record

4 after a brief recess, and M. March i s our next wtness,

5 and I will now swear you in. Please raise your right
6 hand.
7

8 Wher eupon,

9 JOSEPH MARCH,

10 havi ng been first duly sworn, was called as a w tness
11 herein and was exani ned and testified as follows:

12

13 (The following exhibits were identified in
14 conjunction with the testinony of JOSEPH MARCH. )

15 Exhibit T81 is JMTLl: Direct Testinony (April

16 22, 2002).

17

18 JUDGE CAILLE: Thank you.

19

20 DI RECT EXAMI NATI ON

21 BY MR. BAI LEY:

22 Q M. March, would you state your nane for the
23 record, please.

24 A Sure, it's Joseph L. March.

25 Q Do you have your written direct testinony in
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front of you?

A | do.

Q M. March, if | asked you the sane questions
in the witten direct testinony, would your answers be
the sane today as they were when you answered then?

A Yes.

MR. BAILEY: Your Honor, we nove for the
admi ssion of M. Mrch's direct testinony.

JUDGE CAILLE: And that has been identified
as Exhibit T81. 1Is there any objection to the adm ssion
of this testinony?

MR. PATRICK HANI'S:  No, Your Honor.

MR PORS: No.

JUDGE CAILLE: Exhibit T81 is admitted into
the record, and M. March is available for

cross-exami nati on.

CROSS-EXAMI NATI ON
BY MR. PATRI CK HANI S:
Q Good afternoon, ny nane is Patrick Hanis.
M. March, what do you do as a controller for the
resort?
A. My responsibilities are, for the resort, is
to produce financial statements and al so nanage the

budget. [|'mresponsible for accounts payable, accounts
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1 recei vable, as well as the cash handling for the resort.
2 Q And were you al so | ast year in charge of

3 obtai ning water certificates for the resort on June

4 15t h?
5 A Yes.
6 Q And each nmonth Ms. Vierthaler would bring to

7 you the nonthly water invoices for the resort?

8 A That's correct.

9 Q And updates on the status of the water

10 projects were brought to your office?

11 A That's correct.

12 Q And on occasi on you woul d speak with

13 Ms. Vierthal er about the status of the project?

14 A Yes.

15 Q And you woul d speak with her about the

16 upconm ng June 15th sal e?

17 A. Yes.

18 Q You heard the testinony of Ms. Vierthaler
19 regardi ng neetings she had with resort Oy Rose staff
20 regardi ng the upcom ng June 15th water sale; did you
21 attend any of those neetings?

22 A I may have been involved in some of the after
23 ef fect of those neetings.

24 Q Prior to the sale?

25 A Prior to the sale, yes.



0377

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Do you recall any discussion regarding the
nunber of permits that the resort was going to receive?

A Yes.

Q And were those conversations in the presence
of Ms. Vierthaler?

A. | believe so, yes.

Q At any tinme, did you or other nenbers of Ay
Rose or the resort offer advice on how the sale should
be conducted?

A | did not.

Q Di d ot her nmenbers?

A O dvy Rose?

Q O the resort.

A Maybe as far as a location, but as far as the

actual, no, not that | recall

Q Not as to the process?
A. No.
Q VWhen is it that you |learned that the |ocation

of the sale had changed?

A I'"'mnot sure of the exact day. | know that
it was either the day before or the day -- a couple of
days before that it was decided to nove it.

Q But you are aware that it was the resort
managenent that nmmde that change?

A Yes.
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1 Q In your testinony, you testified that the
2 change in the notice of where the sale was going to
3 occur was appropriate. Do you recall nmaking that

4 testinony?

5 A Yes.

6 Can you say that again, please?

7 Q Sur e.

8 A Appropri ate?

9 Q In your testinony, you state on page 4 of

10 Exhibit T81 in the | ast sentence:

11 Management told Chris that the | ocation

12 needed to be changed, and she made the

13 appropriate changes to the notice.

14 You characterized the change in the notice as

15 appropriate; is that correct?

16 A Yes.

17 MR. PORS: Excuse nme, | don't see where this
18 testinony is. You said page 4?

19 MR. PATRICK HANI'S: Page 4, second question
20 down, |ast sentence.

21 MR, PORS: Ckay, |'msorry.

22 A She made the appropriate changes to the

23 notice, yes.

24 BY MR. PATRI CK HANI S:

25 Q Are you famliar with how the sale of water
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certificates should occur?

A How t he sal e?

Q O water certificates should occur

A No.

Q Are you fam liar with what proper notice is

for purposes of selling water certificates?

A No.

Q So you have no basis for your testinony that
the notice was an appropriate change?

A That's correct.

Q During those neetings with Ms. Vierthaler
prior to the sale, was Oy Rose aware that it was going
to be able to take 16 of the water certificates?

A. Well, we -- you're saying were we aware that

we were going to be able to get 16 water certificates?

Q Correct.
A No, we were not aware.
Q Was it planned that Oy Rose or the resort

was going to take 16?

A That was our objective was to take 16 water
connections, yes.

Q You stated in your testinony that you knew
that it was inportant for the resort to get water
connections; isn't that correct?

A To the ownership of the resort, yes.
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Q In fact, the resort had plans to expand, but

it couldn't do so without those water certificates,

could it?

A Not to the extent that they wanted to, that's
correct.

Q You also testified that the resort nmanagenent

sought to strike a fair bal ance between the positions of
how many water certificates the resort was going to take
and how many Oy Rose was going to take; isn't that
correct? If | could refer you to page 11 of your direct
testi nony, second question down.

MR. BAILEY: If possible, if you could just
refer himto the page in the question, that would help
us follow your question.

JUDGE CAILLE: Page 117?

MR, PATRICK HANI' S: Second question down.

JUDGE CAILLE: Second question

THE WTNESS: And it's the one that says, was
the master plan calls for four of the additional?
probably have a different -- my page nunbers may be
different.

MR. PATRICK HANIS: |t appears so, perhaps
your counsel would offer you --

MR. BAILEY: \Were are you, M. Hanis?

MR, PATRICK HANIS: |'m on page 11 of Exhibit
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T81.

BY MR. PATRI CK HANI S:

Q

answer .

o » O >

The question is:

VWhy did the resort refrain from
purchasing all the water service
connections it could have purchased
under the nmaster plan.

Are you with nme?

Yeah.

The | ast sentence, |I'Il just read the whole

The resort managenent deci ded that

devel opnent of the resort was inportant,
but the outside devel opnment on Orcas
Island was also inportant. It was and
is in the best interests of the resort
to have the island devel oped by both the
resort and by the property owners. The
resort managenent sought to strike a
fair bal ance between these positions.

Is that your testinony?

That's correct.

Does that remmin your testinony today?
Yes.

So the resort managenent was attenpting to
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strike a fair bal ance between how many wat er connections
peopl e outside the resort could get and how nany the
resort was going to get?

MR. BAILEY: Objection, asked and answered.

MR. PATRICK HANI'S: He has not answered that
questi on.

JUDGE CAILLE: | don't know if he has
answered it or not.

Just woul d you answer that again

THE W TNESS: Sure.

JUDGE CAILLE: If you have already answered

THE WTNESS: Can | ask with another question
to clarify?

JUDGE CAILLE: Yes, go ahead, yes. Don't
answer a question unless you understand it, please.

THE W TNESS: Ri ght.

A I think where you're leading is to how we
canme up with 16 water connections or where we're --
BY MR PATRI CK HANI S:

Q ' maski ng you about the resort managenent's
decision to strike a fair bal ance between how many it
was goi ng to get and how many other customers were goi ng
to get.

A Okay, and you're asking why?
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1 Q I"mnot asking why. [I'masking if it was
2 your testinony that it was the resort managenent that
3 was deciding howto strike a fair balance between the
4 posi tions?

5 A. Ckay, you're asking who? |[|'m confused.

6 Q Is that your testinony, that the resort

7 managenent was naki ng that deci sion?

8 I will try and be a little nore broad.
9 A Okay.
10 Q Who was the resort managenent that was

11 striking the fair bal ance?

12 A That woul d have been -- it could have -- |et
13 me think. It was asset manager of O ynpus Real Estate.
14 Q Ckay.

15 A. Wth Oy Rose as well as the partner of

16 O ynpus Real Estate and probably -- and Sam Shore, the
17 general manager at the tine.

18 Q And in the neetings to determne howto

19 strike a fair bal ance between the positions as you

20 testified, would Ms. Vierthal er have been present?

21 A She may have been, yes.

22 Q How was it you becane informed of the change
23 in the sale |location?

24 A | didn't receive witten notice. It was told

25 to ne.
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Q Who told you?
| can't renenber if it was the genera

manager or Chris, but it was one of the two.

Q Do you recall how far in advance of the sale
you received that information?

A. Maybe two days.

Q You testified that you arrived at the sale
between 5:30 and 6:30 p.m on June 14th?

A That's correct.

Q And you had been attending a neeting of sone
sort at Discovery House?

A That's correct.

Q Did you go i mediately fromthe Di scovery
House to get in line at the sale?

A. | believe | may have went up to ny office in
t he mansi on and then came back down.

Q When you arrived back at the Discovery House,

did you notice the sign that's been referred to as

Exhi bit 557
A Yes.
Q Do you need a copy of that sign?

Do you recall seeing that sign when you
arrived on Thursday?
A Yes.

Q Did you read that sign?
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A Yes.
Q Did you read the statement that there was to

be no queuing or gathering prior to Friday?

A Yes.

Q Did you remain in line despite that?

A Yes.

Q You testified on page 6 of your testinony,

and the question asked, where were you first in line
that you, Jack Coe, and Fred Munger, quote, in the |ast
sentence, seened to all agree on how things were going
to operate that night while we waited.
A Okay.

MR. BAILEY: Object to the characterization
of his testinmony, | don't think that's what it says.

JUDGE CAILLE: MWhich line are you referring
to?

MR. PATRICK HANI' S: The | ast sentence of --
it would be on lines 11 and 12, the |ast sentence.

MR, BAILEY: | can clarify nmy objection.

JUDGE CAI LLE: Would you, please

MR. BAILEY: His question seens to inply that
there were three people who were agreeing as to how
t hi ngs woul d operate. Those three people would be Jack
Coe, M. March, and Fred Munger. | don't believe that's

what his testinony states. It |ooks to ne as though his
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testi nony states that everyone in line agreed in a
congeni al manner as to how things would operate. And so
| object to the characterization of his testinony.

JUDGE CAILLE: Your objection is sustained,
and you may ask a different question or rephrase your
questi on.

BY MR. PATRI CK HANI S:

Q Who was neking the decisions in line that
ni ght ?

A. There was not one person making the decisions
on the line, inthe line. It was a -- it was a --

basically it was a consensus.

Q Okay. As far as you're aware, had all the
people in line that night before mdnight read this
certificate, Exhibit 55, water certificate notice that
had been displayed on the door of Discovery House?

MR. BAILEY: Objection, Your Honor, calls for
specul ati on.

MR. PATRICK HANIS: | have asked himif he is
awar e.

MR. BAILEY: Asking himto specul ate.

JUDGE CAILLE: You can answer the question
It does seemto be speculative to ne.

A It was --

JUDGE CAILLE: Wait.
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THE W TNESS: Ckay.
JUDGE CAILLE: |'mnot finished.
MR. PATRICK HANI'S: | can rephrase the
guesti on.
JUDGE CAILLE: Why don't you do that.
BY MR. PATRI CK HANI S:
Q Was there any di scussion about the water
certificate sign posted?
A Yes.
Q On page 7 of your testinony, lines 3 through
10, you answer to a question, the question being, what
was the nopod of those around you waiting. You speak
about a nunbering systemthat had been placed before you
arrived but that:
W felt it would be unfair for a person
to take a nunber, |eave, and then to
show up on tinme for the sale without
having waited in line all night with the
rest of us.

Do you recall giving that testinony?

A Yes, | do.

Q You characterized it as unfair; would you
still characterize that as unfair?

A Yes.

Q Okay. Would you agree with ne then that it
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woul d be unfair if a person was told that they couldn't
line up the day before the sale while others were
allowed to Iine up the day before the sal e?

A Yes.

Q Wul d you agree with ne that it would be
unfair if a person had arrived at the resort, two people
had arrived at the resort at the sanme tine, one person
knowi ng the location of the sale to be at the Discovery
House, and the other person knowi ng that the | ocation
was still or believing that the location was still at
the utility office, and those persons had gone there at
the sane tinme that the person who went and had the
previ ous notice straight to the Di scovery House woul d
have an unfair advantage over the person who went to the
utility first, getting their place in |ine?

MR. BAILEY: Your Honor, | object to the
hypot hetical. |It's not based on fact, it's not based on
reality, and it doesn't correspond to his testinony.

JUDGE CAILLE: Is this a hypothetical?

MR, PATRICK HANI'S: |' m aski ng about the
fairness that he has testified in the sale to be
det er m ned

MR PORS: | will also object on the basis
that it goes beyond the scope of his testinony.

JUDGE CAIl LLE: If thisis --
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MR. PATRICK HANIS: | will wthdraw the
questi on.
JUDGE CAI LLE: Okay.
BY MR PATRI CK HANI S:
Q Are you famliar with what the status is with
all the water certificates that the resort received June

12t h and June 15t h?

A ["mfamliar with the status of them

Q And what they're being used for?

A Yes.

Q What are they being used for?

A They're being held for future devel opnent of
the resort.

Q Are any of those water certificates being

sold with other | and owned by the resort or Oy Rose?
A Not at this tine.

JUDGE CAI LLE: Excuse ne, could you back up
two questions.

(Record read as requested.)

MR, PORS: |I'mgoing to object to that
guestion as being beyond the scope of the direct
testinony, and | think counsel is trying to take this
beyond, you know, the scope of this witness's testinony.

JUDGE CAILLE: Well, my concern -- |'m going

to have a question for this witness to clear up what ny
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concern is, and hopefully I will gain understanding from
what -- fromthe nention of June 12th, so I'mgoing to
overrul e your objection.
MR. PORS: Okay.
JUDGE CAI LLE: Because | want to know for
nyself and for the record.
BY MR PATRI CK HANI S:
Q Are you aware if Rosario received connections
on June 12t h?
A Yes.
Q Expl ain how the resort received those
connecti ons.
A Those were part of the priority list based on
the, what is it, Gas --
JUDGE CAILLE: Gaskill.
A Well, the same -- the CUP. W had a pernmit
for expansion of the hotel
Q I"'mclose to being done. On page 2 of your
testinmony on line 21, you testify that Rosario received
-- Rosario Resort received the sane treatnent that other
customers received on June 14th and 15th, 2001. Was
Rosari o Resort ever told to | eave and come back on
Friday by Ms. Vierthal er?
MR, PORS: | will object that there's no

testinmony in this case that anyone was told to | eave and
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come back

MR, PATRICK HANI'S: We have the stipul ated
testimony of M. WAlt Torbet, who testifies to that very
fact.

MR, PORS: He's not a Conplainant in this
case.

JUDGE CAILLE: The stipulated testinony is
admitted by stipulation. The facts that are whatever is
in that testinony doesn't -- it isn't that everything in
there is true. | recall that was your --

MR. PATRICK HANI'S: And we adnit that, but we
have offered those as being true facts, and so to the
extent we would seek to rely on them

JUDGE CAILLE: Okay, | see what you're
saying. So you're saying as long as there is that
testinmony in the record and it is -- well, | don't know
if it's disputed or undisputed at this point.

MR. PATRICK HANIS: That's |I'm sure for your
deci si on.

MR, BAILEY: Well, it is disputed, but beyond
that, that's pretty far outside the scope of his direct
testi mony, and we have continued to go outside the scope
of his direct testinony. W would sinply object to this
particular |ine of questions.

MR, PATRICK HANIS: | believe his testinony
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1 is very clear, that he has testified that they received
2 the sane treatnent as other custoners received on June
3 14th and 15th. | am asking very specific questions

4 about the treatnent the resort received at the sale.

5 JUDGE CAILLE: [I'mgoing to permt himto

6 respond to that, because he does talk -- say that -- he
7 does nention that about the sane treatnment. Can you

8 tell me how many of these questions you have?

9 MR. PATRICK HANI'S: | have about four or five
10 questions, and |'m done

11 JUDGE CAILLE: Al right, go ahead.

12 BY MR. PATRI CK HANI S:

13 Q Do you recall the question?

14 A No.

15 Q I will rephrase the question

16 Was Rosario Resort ever told by

17 Ms. Vierthaler to | eave and cone back on Friday?

18 A No.

19 Q Were ot her potential custoners allowed, |ike
20 the resort, to decide where the |ocation of the sale was
21 goi ng to occur?

22 MR. BAILEY: Objection, Your Honor, just |

23 don't understand the question.

24 Q Let me rephrase it.

25 Were ot her potential custoners, not rel ated
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in any way to the resort or Oy Rose, allowed to assi st
Oy Rose or the resort and Ms. Vierthaler inits
decision to change the | ocation of the sale?

MR. PORS: | object to the formof the
question to the extent that it inplies that the resort
was allowed to assist Ms. Vierthaler in setting up the
sal e.

JUDGE CAI LLE: Can you rephrase your
guestion. | agree with counsel.

BY MR. PATRI CK HANI S:

Q Were ot her custoners allowed to assist in the
deci sion of where to hold the sale like Oy Rose or
Rosari o Resort was allowed to do?

A Not that I'm aware of.

Q Was the resort told that they could not canp
out the day before the sal e?

A. No.

MR. PATRICK HANI'S: No further questions.

JUDGE CAILLE: Redirect?

MR. BAILEY: | do have a couple of redirect
questions, Your Honor, but | don't know if M. Pors has
any cross.

JUDGE CAILLE: ©Oh, did you have sone?

MR. PORS: No, | don't.

JUDGE CAI LLE: Okay.
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MR, BAILEY: | have a few questions to try
and clarify some of your answers.
MR, PORS: I|I'msorry, | do have a question

just renenbered.

CROSS- EXAMI NATI ON
BY MR. PORS
Q M. March, you testified that you were at the

Di scovery Center attending a conference the afternoon of

June 14t h.
A That's correct.
Q Did you see Ms. Vierthaler at the sane

conf erence?
A Yes, | did.
Q And as far as you know, was she in attendance
at that conference the entire afternoon of the 14th?
A. | believe so, yes.
Q When did that conference end up; | nean when
did it end or term nate?
A Bet ween 5: 00, 5:30.
MR, PORS: Ckay, thank you.
JUDGE CAILLE: Al right, M. Bailey.

MR, BAILEY: Thank you, Your Honor
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REDI RECT EXAMI NATI ON
BY MR. BAI LEY:

Q M. March, would you please turn to page 4 of
your witten direct testinony. The second question and
answer, you were asked about a particular word in the
| ast sentence of your answer, nanely the word
appropriate. And if you would read that |ast sentence,
does your sentence there nmean to inply that the rules or
regul ati ons established were appropriate or whether or
not the change was appropriate in line with what had
been deci ded by resort managenent ?

A | believe that the change -- it's referring
to the change being correct or appropriate.

Q You were not making a comrent about the rules
and regul ations of the sale itself?

MR, PATRICK HANI'S: Obj ection, |eading.

A. No, | was not.

JUDCGE CAILLE: Technically he's correct, that
was | eading. Do you want to rephrase your question.

MR. BAILEY: | think he has answered in such
a way that | don't need to.
BY MR. BAI LEY:

Q Now i f you would please turn to page 11 of
your witten direct testinony. | believe again we're

tal ki ng about the second question and answer. Again
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it's the |l ast sentence that states, the resort
managenment sought to strike a fair bal ance between these
positions. Did you nmean to inply that the resort

controll ed how the sale was to take place?

A. No, | meant to -- what |'msaying there is
that we -- the nmanagenent at the resort knew that it
could -- had the possibility to be able to buy as nmany

connections up to | believe 23, 24 connections, and we
didn't want to scoop up as many as we could. It was --
we were | ooking for a balance in order to have, of the
remaining 38, to try to be fair as to be able to | eave
some of those connections out there to be sold to
property owners.

Q Was the bal ance that you're tal ki ng about
there, does it have anything to do with how the rul es of
the sale were set up?

A. No.

Q Did you have anything to do with establishing
how the rules of the sale were set up?

A No, | didn't.

MR. BAILEY: That's all that | have, Your
Honor .

MR, PATRI CK HANI'S: Not hi ng further.

JUDGE CAILLE: Al right, thank you, you're

excused, M. March
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All right, thank you everyone. You know what
the briefing schedule is, and if you should notice
anything in the exhibit list -- oh, | do have one
question. Just for purposes of to make the record
clear, as far as the reminder of Conpl ai nants' cross
exhibits that were identified but not offered, | can
assume that those are not offered, and | can strike them
fromthe exhibit list?

MR M CHAEL HANI'S: Correct.

JUDGE CAILLE: Okay, thank you.

Thank you everyone.

(Hearing adjourned at 1:25 p.m)



