BEFORE THE WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

	IN THE MATTER OF THE JOINT APPLICATION OF MIDAMERICAN ENERGY HOLDING COMPANY AND PACIFICORP DBA PACIFIC POWER & LIGHT COMPANY FOR AN ORDER AUTHORIZING PROPOSED TRANSACTION 


	DOCKET NO.  UE-051090

ANSWER OF COMMISSION STAFF OPPOSING PETITION FOR INTERLOCUTORY REVIEW OF PUBLIC UTILITY DISTRICT NO. 1 OF SNOHOMISH COUNTY, WA


1 Pursuant to WAC 480-07-810(3), Commission Staff answers the Petition for Interlocutory Review, filed August 8, 2005, by the Public Utility District No. 1 of Snohomish County, WA (Snohomish PUD).  Snohomish PUD asks the Commission to reverse the Administrative Law Judge’s denial of intervention in this case.
  Staff opposes that request for several reasons.
ARGUMENT

2 Snohomish PUD states that the Commission would benefit from hearing the “public power perspective” in reviewing the Joint Application of PacifiCorp d/b/a Pacific Power & Light Company and MidAmerican Energy Holding Company.
  It is clear, however, that Snohomish PUD’s focus is to protect the interests of its own ratepayers pursuant to a separate statutory mandate:

Snohomish PUD has a duty to ensure that its citizen-owners receive adequate power at a reasonable cost. To fulfill that duty, it has a direct stake in understanding and evaluating the merged entity’s role in the dynamic, competitive electrical energy marketplace, weighing and contributing evidence of the proposed impacts of the combined entity on existing and prospective electrical energy customers, and the emergence of promising new technologies, and assessing whether electrical power generation and distribution forces impacted in the retail electrical marketplace may cause Snohomish PUD economic harm or otherwise detrimentally affect its ability to sustain an economically and technologically viable operation in the future.

(Emphasis added.)
3 This is an appropriate goal for Snohomish PUD, but it does not satisfy the Commission’s rule on intervention, as interpreted by the State Supreme Court.
  In Cole, the Commission denied intervention to an association of unregulated fuel oil dealers that sought to examine competitive issues similar to those now raised by Snohomish PUD.  The Court affirmed the Commission’s ruling that the association had failed to show a “substantial interest” in the proceeding because the association, like Snohomish PUD, provided energy service outside Commission regulation:

Under the facts before us, it is doubtful whether the institute
can prove a “substantial interest” in rates charged to customers of a competitor who is regulated by different laws . . .

4 With respect to the “public interest” test for intervention, the Court also rejected the interpretation now advocated by Snohomish PUD:

[I]t is clear that the institute’s objections are beyond the concern of the commission under a reasonable interpretation of the term “public interest.”  At page 12 of the proposed order, the commission concluded that it had:


jurisdiction only to consider the effects of competitive practices

of one regulated utility upon another regulated utility and no other business.  Although the words “public interest” are used extensively throughout the Public Service Laws, this interest of the public which is to be protected is that only of customers of the utilities which are regulated.

This interpretation by the commission of its regulatory power is amply supported by the statute and case law.  Although RCW 80.01.040(3) demands regulation in the public interest, that mandate is qualified by the following clause “as provided by the public service laws . . . “  Appellants fail to point out any section of title 80 which suggests that nonregulated fuel oil dealers are within the jurisdictional concern of the commission.

A similar analysis justifies denial of intervention by Snohomish PUD.  The fact that Cole involved a rate proceeding, while the Joint Application here involves an acquisition, is a distinction without a difference.
5 Snohomish PUD cites a prior decision of the Commission granting it intervention in the 1996 merger proceeding of Puget Sound Power & Light Company (Puget) and Washington Natural Gas Company (WNG).
  However, the Commission granted intervention only because of actual competition that already existed between WNG and Snohomish PUD, and potential competition that might occur between Puget and Snohomish PUD if retail wheeling were permitted:
Snohomish PUD contends that its interests as a competitor of Puget

justify intervention. It argues that in the event retail wheeling requirements are implemented in Washington, Puget and Snohomish PUD will soon compete for retail customers, and that Snohomish PUD already competes with WNG to meet the energy needs of customers.  It argues that it has concerns involving the impact of potential anti-competitive effects upon Snohomish PUD and its citizen-owners, many of whom are customers of WNG, such as inequitable sharing of benefits resulting from any efficiencies; cross-subsidization between fuels leading to higher prices for certain customers and an unfair advantage of the electric operations; decreased availability of new gas distribution facilities; and the exclusion of Snohomish PUD from providing joint underground utility trenches and gas line plats
Snohomish PUD argues that Cole is distinguishable in that it was a rate case whereas this is a merger proceeding, and the would-be intervenor in Cole had no customers in common with the regulated company, whereas Snohomish PUD does and is seeking to intervene to protect those customers’ interest.  It argues that Cole should not be rigidly applied in an area of rapidly evolving competition in which the concepts of service territories and fixed customer bases are losing their meaning.

6 Similar circumstances do not exist in this proceeding.
  Snohomish PUD does not and will not compete with PacifiCorp in retail energy or transmission markets.  Any competitive issues between the two utilities in wholesale energy or transmission markets may be addressed by the Federal Energy Regulatory Commission (FERC) in its examination of the Joint Application.
  Any issues concerning the operation of the regional transmission system may be addressed through proposals being developed by Grid West or the Transmission Improvement Group (TIG).  Simply stated, Snohomish PUD has not shown that its “inability to participate [in this case] could cause it substantial and irreparable harm.”
  

7 Finally, Snohomish PUD expresses concern with the acquisition of a regional investor-owned utility by a public utility holding company whose operations extend over a large portion of the mid-Western United States.
  However, PacifiCorp has amended its Joint Application filed with this Commission and with FERC to reflect the recent repeal of the Public Utility Holding Company Act of 1935 (PUHCA).
  Those revisions indicate that MEHC will not pursue the 50 MW contract path between PacifiCorp and Mid-American Energy Company as part of the Joint Application.  Nor will those companies enter into a Joint Operating Agreement.  Snohomish PUD has ignored these developments in its Petition for Interlocutory Review.
CONCLUSION
8 For the reasons set forth above, Snohomish PUD has failed to satisfy the Commission’s rule on intervention.  Thus, its participation would unnecessarily complicate this proceeding in litigation or settlement.  The Commission should deny the Petition for Interlocutory Review. 
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� Order No. 1, Prehearing Conference Order (July 27, 2005).


� Petition for Interlocutory Review at ¶¶ 4 and 10.


� Declaration of John P. White in Support of Intervention at ¶5.  See also Petition for Interlocutory Review at ¶12 and the following additional statements by Mr. White:  ¶6 (“The merger may indirectly impact Snohomish PUD’s citizen-owners with higher prices and decreased availability of power.”); ¶7 (“Snohomish PUD can provide useful information, advice and input about how the merger will affect competition vis-à-vis its ratepayers.”); ¶8 (“The merger may also potentially cause unfair competition excluding Snohomish PUD from the market in electrical industry restructuring.”); ¶11 (“Snohomish PUD has an interest in ensuring that its customer-owners benefit from robust technological development and fair competition in order to maximize the benefits they receive from this and similar emerging technologies.”); ¶12 (“Snohomish PUD is entirely dependent on the regional transmission system to serve our citizen-owners.”).


� Cole v. Utilities & Transp. Comm’n, 79 Wn. 2d 302, 485 P.2d 71 (1971).  The Court interpreted a prior rule, WAC 480-08-070(3), containing provisions virtually identical to the Commission’s current rule on intervention.  WAC 480-07-355(3).


� Cole, 79 Wn.2d at 305.  The Court also noted that rejection of a petition to intervene is mandatory if the petition does not show a substantial interest in the proceeding:


	Since the commission has neither express nor implied authority to examine the institute’s 


contentions, its denial of the institute’s petition to intervene was both proper and reasonable.  We also note that even if the institute could demonstrate that it has a “substantial interest” that is cognizable under title 80, the commission still retains the discretion to grant intervention.  


Id. at 306.


� Petition for Interlocutory Review at ¶10.


� Cole, 79 Wn.2d at 305-06.


� Petition for Interlocutory Review at ¶15, citing In the Matter of Puget Sound Power & Light Co. and Washington Natural Gas Co., Third Supplemental Order, Docket Nos. UE-951270 and UE-960195 (June 1996).


� In the Matter of Puget Sound Power & Light Co. and Washington Natural Gas Co., Third Supplemental Order at 2, Docket Nos. UE-951270 and UE-960195 (June 1996).


� Snohomish PUD was also a retail customer of Puget and WNG.  Id. at 3.  This fact further distinguishes the Puget/WNG merger from this proceeding. 


� On July 22, 2005, MidAmerican Energy Holdings Company (MEHC), Scottish Power plc, PacifiCorp Holdings, Inc., and PacifiCorp d/b/a Pacific Power & Light Company filed an application under Section 203 of the Federal Power Act, 16 U.S.C. § 824b, for all FERC approvals necessary for the proposed acquisition by MEHC of PacifiCorp and its subsidiaries.  Mid American Energy Holdings Company, et al., FERC Docket No. EC05-110-000.


� WAC 480-07-810(2)(a).


� Declaration of John P. White at ¶12.


� The repeal of PUHCA, effective February 8, 2006, occurred with the signing into law on August 8, 2005 of the Domenici-Barton Energy Policy Act of 2005, H.R. rep. No. 109-190 (Conf. Rep.).  PacifiCorp filed revisions with FERC on July 29, 2005 and this Commission on August 16, 2005.
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