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PROCEEDI NGS

JUDGE WALLIS: The hearing will please cone
to order. This is a prehearing conference in the
matter of Application No. TS-040794 of Kitsap Ferry
Conpany. This conference is being held on Friday, June
25, 2004, in the Comm ssion offices at QO ynpi a,
Washi ngton, before Adm nistrative Law Judge C. Robert
vallis.

Let's begin by taking the appearances of
counsel. Let's begin with the Applicant.

MR. CRANE: |'m Matthew Crane with Bauer,
Moyni han and Johnson representing Kitsap Ferry Conpany.

JUDGE WALLIS: Could you state your contact
i nformation?

MR, CRANE: My address is 2101 Fourth Avenue,
Suite 2400, Seattle, Washington, 98121. Tel ephone,
(206) 443-3400.

JUDGE WALLIS: For the Protestant?

MR ITGITZIN. Dmitri Iglitzin and Judy
Kr ebs.

JUDGE WALLIS: Could you spell the |ast nane,
pl ease, for the record?

MR. I GITZIN:  The | ast nane,
l-g-l-i-t-z-i-n; first nane, Dmi-t-r-i, and Judy

Krebs, last name is K-r-e-b-s.
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1 JUDGE WALLIS: For Comm ssion staff?
2 MS. WATSON: Good nmorning. M nane is Lisa
3 Watson. |'m an assistant attorney general on behal f of

4 the Commi ssion staff. M address is 1400 South

5 Evergreen Park Drive Sout hwest, PO Box 40128, O ynpi a,
6 Washi ngton, 98504-0128. M tel ephone nunber is

7 (360) 664-1186. M fax nunber is (360) 586-5522,

8 e-mail is |watson@wtc.wa. gov.

9 JUDGE WALLIS: Is there anyone here in the
10 hearing roomor on the bridge line that wi shes to

11 participate in this matter as an intervenor? Let the
12 record show there is no response.

13 I would like to begin by considering the

14 validity and the scope of the protest and whether the
15 parties agree that the scope should be deened

16 consistent with the Commi ssion's Oder No. 2 in

17 Application B-079273 of Aqua Express. Perhaps we

18 shoul d begin with M. Iglitzin.

19 MR IGLITZIN: The IBU believes that the

20 scope of our participation is appropriately consistent
21 with the Commi ssion's order that you just referred to.
22 JUDGE WALLI'S: For the Conpany, M. Crane?
23 MR, CRANE: Actually, we have two positions
24 on this. One is the sane as we subnmitted in our answer

25 to the protest, which is that there should be no
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i nvol venent by the IBU in this nmatter given the nature
of the proceeding, particularly given that the
tenporary certificate has been issued and there is an
application pending for permanent certificate of
conveni ence and necessity.

Secondly, if there is any involvenent, we
woul d argue very simlar to the Commi ssion staff
argunment, and Ms. Watson, | think, would like to
address that as she put it in her brief much better
than | can say verbally, but the protest, if it is
allowed in this proceedi ng, should be nmuch nore
restrictive than it was in the Aqua Express nmatter, and
that woul d be the backup argunent if Your Honor was
willing to accept the involvenment of Protestant IBU in
this proceeding.

JUDGE WALLIS: Very well. | think that the
dye is sonewhat cast by the Conm ssion's decision, and
while there are differences between the tenporary
authority situation and the situation of a pernmanent
application or application for pernmanent authority,
because the Commi ssion has ruled that the |IBU does have
aright to protest under the rule, | would be |oathe to
di sagree with the conmm ssioners at this point, so
think we can dispense with that argunment and nove on to

the question of whether it should be a nore restrictive
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participation than the Comm ssion order woul d indicate.

MR, CRANE: May | follow up on that point for
just a nonent, please?

JUDGE WALLI'S:  Yes.

MR. CRANE: | think there is a distinction
not only between Aqua Express and the matter of Kitsap
Ferry Conmpany rel evant between tenporary certificate
application and permanent application. That
distinction is valid, as Ms. Watson has briefed for
this commission, but in addition to that, there is one
i ssue that has not been fully articulated, and it was
briefed in part by Ms. Watson, and that is, is there
any interest that the IBU is serving that is conpetent
in this proceeding.

G ven the legislative public policy
statements from Chapter 373 and 303 of the | aws of
2003, which identify that the public agency invol ved
for purposes of passenger-only ferry is not the
Washington State Ferries, but it is actually Kitsap
Transit, the public transit benefit area, which is the
party with which Kitsap Ferry is joined in providing
the service

And the IBU s position really is derivative
of the Washington State Ferries insofar as Washi ngton

State Ferries is not the proper public agency to be
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i nvol ved in any protest and neither should the IBU, and
that has not been fully briefed, in which Kitsap Ferry
Conmpany plans to do in a posthearing brief should Your
Honor request one or allow one.

JUDGE WALLIS: Thank you. Does that concl ude
your statenment?

MR. CRANE: Yes.

M5. WATSON: Let me nmake sure |'mon the sane
page. W have decided that IBU has standing in this
proceedi ng and we are addressing the scope?

JUDGE WALLIS: Yes.

MS. WATSON: The scope shoul d be nore
restricted, but a lot of that has to do with the
different inquiries being made in both of the
proceedi ngs. Here, we are |ooking at a tenporary
certificate, and the inquiry is whether the certificate
was i ssued pursuant to an inmedi ate and urgent need and
whet her it was granted consistent with the public
interest, so the inquiry here is fairly discreet.

In Aqua Express, |IBU was allowed to address
three different issues, one of which was the effect on
the ferry system Aqua Express's financial fitness and
the need for the service, and in this case, it really
should be Iimted to addressi ng whet her an i medi ate

and urgent need exists.
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Wth regard to the state ferry system and
whet her the effect on the ferry system shoul d be
considered in this proceeding, we have to | ook at the
differences in the statutes. They were recently
anended in 2003, and under the permanent certificate
application, the Conm ssion nust consider whether the
effects of their decision on a public agency that's
operating or eligible to operate a passenger-only ferry
system that requirement was not added to the tenporary
certificate, so the Comi ssion doesn't need to make
that consideration in this case. The |egislature has
expressly stated that they want to renove the barriers
of entry for passenger-only service, and |I did describe
this in nmy submttal yesterday.

The harnoni zati on between RCW 47. 60. 120,
Subsection 5, and RCW 81. 84. 020, Subsection 4. The
first one, the RCW47.60.120, Subsection 5, that's the
ten-mle rule, and it doesn't apply to this case, and
it doesn't apply to the Agua Express case because this
case and that case as well will deal with
passenger-only ferry service, and the |l egislature said
that the ten-mile rule doesn't apply. So this
comm ssion under that rule, if it did apply, would have
considered the overall inpact on the ferry system

Because it doesn't apply, the Comm ssion wouldn't nake
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that inquiry.

RCW 81. 84. 020, Subsection 4, was also a new
amendment in the 2003 session, and that's the one that
says the Commi ssion should consider the effect on
public agencies operating or eligible to operate
passenger-only ferry systenms. It would be phenonenal
to read that section to require the Commi ssion to | ook
at the inpact on the Washington State Ferry system and
DOT as a whol e when the | egislature has said that they
don't need to consider that under RCW 47.60. 120,
Subsection 5.

That doesn't render RCW 81. 84.020, Subsection
4 invalid or noot or sonmehow inoperative because there
are other public agencies that that section would apply
to. For exanple, public transportation benefit area
authorities, counties, cities, but not DOT and not the
Washi ngton State Ferries. So in this case, the scope
should really be limted to whether the i medi ate and
urgent need exists.

JUDGE WALLIS: Has Staff raised that
argunent, your latter argunent, before the Conmi ssion
in the Agua Express matter?

M5. WATSON: It's a different attorney on
that case, but Staff did file a position for

interlocutory review. | believe responses to that
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1 petition are due today at noon, so it hasn't been

2 deci ded yet in that case.

3 JUDGE WALLI'S: Do you have anything further?
4 M5. WATSON: Not at this tine.

5 JUDGE WALLIS: M. Iglitzin?

6 MR ITGITZIN: Yes. | guess nmy initia

7 reaction is this matter is, in fact, pending before the
8 Commi ssion now. M inclination has been to think that
9 we shouldn't try to reinvent the wheel in the current
10 matter when it's already pending. OQur position before
11 the Commi ssion has been filed this norning. W don't
12 di sagree with the Staff's interpretation of

13 RCW 81. 84. 020, Subsection 4, says in granting a

14 certificate for passenger-only ferries and determ ning
15 what conditions to place on the certificate, the

16 Commi ssi on shall consider and give substantial weight
17 to the effects of its decisions on public agencies

18 operating or eligible to operate passenger-only ferry
19 service

20 That | anguage is not limted to pernanent

21 certificates as opposed to tenporary certificates, and
22 it"s not limted to any particul ar public agency that
23 m ght be involved or connected with a particul ar

24 operation of a particular passenger-only ferry service,

25 so we respectfully disagree with that position.
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JUDGE WALLIS: M. Watson, why would the
factors that you suggest deleting not be elenments in
t he Commi ssion's consideration of what is the public
interest in granting or denying a tenporary authority?

MS. WATSON: Sorry, | wasn't clear on your
questi on.

JUDGE WALLI'S: You suggest that two of the
el enents of the Aqua Express authorization, that is,
the effect on the ferry systemand financial fitness,
shoul d not be allowed in this docket. The Comnr ssion's
rule on tenporary authority identifies consistency with
the public interest as a factor to consider and further
identifies sone subsets of that, which could or should
be inquired into, and ny question is as to the two
items that you suggest for closing participation by the
| BU, why are they not included within the public
interest inquiry?

MS. WATSON: The Conmi ssion probably could

exercise its discretion and include those in that

inquiry. It's Staff's position it's not necessary to
do so. |'ve already expounded on the argument about
the WAashington State Ferry system | didn't address

the financial fitness aspect, and | can do that now.
The factors that are listed, and they are

listed in WAC 480-51-060, that the Comm ssion wll
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consider, and | don't believe it's an exclusive list,
but they did | ook at those factors in determning
whether to grant a tenporary certificate, includes
fitness of the applicant, and Staff reads that to nean
nore of a general fitness inquiry, because under a
permanent certificate, the inquiry would be nore
extensive. You would be | ooking at whether they could
sustain operations for 12 nonths. You would be | ooking
at financial statements. It's a |ot nore in-depth.

For a tenporary pernt, a tenporary permt is
granted for 180 days. |If they file a permanent
application, then it could be extended past that unti
the Commi ssion resolves the permanent certificate. |
know when Staff | ooks at a tenporary certificate, they
| ook at whet her the applicant has the proper insurance,
the coast guard certification, and these are things
that are nentioned in the WAC as wel |, whether they
have a boat available to provide the service.

So | guess inquiry is along those |Iines and
not so nmuch the in-depth | ook at their financia
statements and circunstances at this point, because
when they do file a permanent certificate, that inquiry
is made at that point, so | believe that's why the
financi al aspect shouldn't be addressed in this

proceedi ng.
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JUDGE WALLIS: M. Iglitzin, M. Crane, do
you wi sh to be heard further?

MR. CRANE: Co ahead, Dmitri.

MR, IGITZIN: | don't have anything to add,
other than I"'mnot sure | follow the Staff's argunent.
If the fitness of the applicant is a factor that has to
be wei ghed by the Commi ssion on the issue of the
tenporary certificate under the Commission's ruling in
t he Agqua Express case, there is no reason to limt and
prevent the IBU from participating and commenting on
that issue as well

MR. CRANE: Your Honor, on follow ng up on
the comments from M. Watson and M. Iglitzin, | think
that the issues of fitness and consistency with public
interest was identified in WAC 480.51. 060, Section 3,
all should be kept in mnd that it's consistent with
the tenporary authority as opposed to consistent with
t he permanent authority, and I think the inquiry should
be much narrower.

What bothers me about the IBU s protest is
that it seens that IBU is taking pot shots at a
certificate that's already been granted and using
specul ati on and conjecture to raise issues of which
there is no factual basis. |n other words, they are

sinmply saying we don't think and we don't agree, where
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in fact, | don't think that's the test. [If, in fact,

I BU had true facts that could identify a | ack of
fitness with Kitsap Ferry Conmpany or a |ack of public
interest that would be consistent with this tenporary
authority. In other words, authority because there is
an i medi ate and urgent need, then there may be
something for themto talk about, but | don't think
that's been established other than the say so of the
IBU, which I think is insufficient for purposes of a
protest.

JUDGE WALLIS: Very well. M ruling is that
the scope of the protest will be as indicated in the
Aqua Express order. W recognize that there is a
petition for interlocutory review on the issue of
effect on the ferry system |If a decision is entered
on that prior to the decision in this matter, then we
will follow that decision

As to both the effect on the ferry system and
the financial fitness, as M. Crane indicated and as
Ms. Watson alluded to, the scope of a tenporary
authority is much different fromthat of pernmanent
authority, and we are not |ooking, for example, at the
applicant's ability to carry on an ongoing service but
to provide the financial wherewithal to pursue the

service for a very limted period.



0014

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Consequently, we expect that the
presentations will not require extensive docunentation
nor extensive cross-exam nation on either the effect on
the ferry systemor the financial fitness because of
the limted nature of the tenporary authority.

MR, CRANE: Very well, Your Honor

JUDGE WALLI'S: W have already touched on
what issues should be addressed in the brief
adj udi cation, but I would |ike to make sure that we are
all pretty nuch on the sanme page and | ooking at the
same nmusic as we wal k through this presentation

M. lglitzin, because your protest is the
docunent that to sonme extent defines the issues in
addition to the statute and the rule, perhaps we shoul d
begin with you.

MR T GITZIN. What would you like me to
addr ess?

JUDGE WALLIS: Well, for one thing, | would
like to hear the parties' coments on what the ultimte
issue is in this inquiry. 1Is it was the Com ssion
correct in issuing the tenporary authority, or is the
i ssue shoul d tenporary authority be issued to the
Appl i cant ?

MR I GQITZIN: | guess fromthe point of view

of the IBU, it's our position that the tenporary
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certificate was issued in error, as | understand it,
and I'mthe first to adnmit this is not an area of

adm ni strative procedure | have extensive experience
in, but 1"'mgetting it pretty fast, that the Comn ssion
has, in fact, issued the tenporary certificate, and our
protest is essentially saying the tenporary certificate
was issued erroneously, and it was issued erroneously
because first, there is denonstrably no urgent and

i medi ate need for additional Brenmerton to Seattle
servi ce because, in fact, any individual wanting to
wal k on as a passenger and go fromBrenerton to Seattle
can do so at exactly the tinme that this proposed
service woul d be providing service by wal king onto a
Washi ngton State Ferry. So we think that's a clear
error that the Comm ssion nade in issuing the tenporary
certificate, and the Conmmi ssion in this proceeding
shoul d recogni ze that and vacate the issuance of the
tenporary certificate.

The second issue is that the Comm ssion needs
to, in fact, consider and review the evidence of the
three factors that we've been tal king about, the effect
on Washington State Ferries, the financial fitness of
the Applicant, and the need for the service, and
determine that, in fact, the issuance of the tenporary

certificate was in error because the granting of that
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tenporary authority was not consistent with the public
i nterest.

JUDGE WALLIS: M. Crane?

MR. CRANE: | think the problemw th the IBU
argunent is they have the standard backwards, actually.
I think this standard, as | understand it, and
tenmporary certificates issued by the Washi ngton
Utilities and Transportation Conmm ssion is one of prim
facie validity, not ultimte proof at the time of the
i ssuance of the tenporary certificate.

If the Applicant on a prima facie basis
denonstrates the relevant factors set forth in the
regul ation as to urgent and i medi ate need, no other
avai l abl e service neeting that need, fitness of the
Applicant, and consistency with the public interest, on
a prima facie basis, that should be consistent to issue
a tenporary certificate, and the Staff had researched
that. Ms. Allen prepared a menorandum The Commi ssion
considered it. The Commi ssion issued its order
consistent with all information before it, and
therefore, the prina facie test was net.

Thereafter, if the Protestant feels it was
issued in error, that is something that shouldn't be
addressed in the tenporary proceedi ng because there is

no denonstrable error. There is only allegations of
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error. All those issues should be raised in the

per manent hearing as opposed to the tenporary. So for
purposes of the hearing, Kitsap Ferry Conpany's
position would be that there is no evidence sufficient
establ i shed by the I1BU which would in any way
invalidate the prima facie case that was established by
the Applicant and validated and confirnmed by the

Commi ssion on the issuance of the tenporary
certificate.

JUDGE WALLIS: M. Crane, if that were the
case, why would the Conmi ssion rule authorize protests
to an application for tenporary authority? As a matter
of law in the rule regarding tenporary authority, the
permanent is issued and then protests are received.

MR. CRANE: | think the answer to that
question is if there is, in fact, an error on a prina
facie level, then that is what the purpose of a protest
can do for purposes of reevaluation whether a tenporary
certificate was properly issued.

So for exanple, if on a prinma facie basis
there was no statenent or evidence, backup facts for
urgent imedi ate need for service, then that would be a
violation of the prima facie rule. If, in fact, there
was not disclosed to the Commi ssion but there was

avail abl e service of neeting the need and it wasn't
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di scl osed by the Applicant, that would formthe basis
of a violation of the prima facie rule. If, in fact,
the Applicant did not identify financial debt, for
exanple, and sinply said it had assets but didn't
bother to identify that it had | arge anmounts of debt,
t hat woul d be anot her basis, or so on. On all the

i ssues, if there is a showing that on a prim facie
basis the el enents were not net, then a protest could
st and.

Here, the opposite is true. The prinma facie
case has overwhel m ngly been net, and the Protestant is
sinmply taking exception on an allegation |evel that
there is no urgent inmediate need, there is no fitness
of the Applicant, and it's not consistent with the
public interest, sinply allegations, and | don't think
those substantiate a protest under the circunstances,
Your Honor.

JUDGE WALLIS: Ms. Watson?

MS5. WATSON: The ultinmate issue in this case
starts with whether the Comm ssion issued a tenporary
certificate properly. 1|In order to decide that issue,

t he Conmi ssion has to | ook at whether there was the
urgent and i nmedi ate need, and those factors, whether
the factors were net in deciding the issue of the

certificate in the first instance, so | think it's sort
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of a two-tiered inquiry. Wre they correct, but then
you have to | ook to see what the decision was.

JUDGE WALLIS: |I'mnot sure | understand the
argunment. Could you restate it for me?

MS. WATSON: |I'msorry. The first question
i s whether the Commi ssion issued the certificate
properly, and that is the ultimte issue because it has
been i ssued. The conpany has their tenporary
certificate, so the question beconmes should the
Conmi ssion reverse that and take away the certificate.
If there has been established to be an urgent and
i medi ate need, then the answer is yes, and if it was
granted in the public interest, then the answer is yes,
the conpany retains its tenporary certificate and we
proceed on to the permanent proceeding.

JUDGE WALLIS: Thank you. M. Iglitzin?

MR ITGITZIN. At the risk of beating a dead
horse, | think Your Honor sunmed up the point of the
law in the Applicant's argument. | think there is a
procedure for protesting the granting of the tenporary
certificate, and | think it's interesting that you | ook
at the regulations. |In sone ways, it is easier to get
a tenporary certificate than a permanent certificate
because the standard, for exanple, for that fitness of

the applicant, is an easier standard to neet. |In other
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ways, it is harder to get a tenporary certificate
because the showi ng of the i medi ate and urgent need is
a greater requirement that would apply to the pernanent
certificate.

For the protest procedure to be meaningful, a
protestant has to have the opportunity to show that the
Conmi ssion erred and issued the certificate
erroneously, and | don't really understand the argunent
that the only issue is was there a prim facie case.
Presumabl y, the Commi ssion would not have granted the
certificate in the first place had there not been a
prima facie showi ng of allegations that would neet the
standards. The point of the protest procedure and sort
of a fundanental due-process issue involves parties and
parties with interest an opportunity to say, Wit a
m nute. The Conmission erred, because if you | ook a
little nore closely at the evidence, it does not neet
the statutory threshold.

The statute says the Commi ssion shall only
i ssue tenporary certificates upon certain findings, and
for the protest process to be nmeaningful, there has to
be an opportunity for the protestant to show that that
statutory requirenent was not net, even if the issue
was only whether the Applicant had net prim facie

showi ng. As | understand the Applicant to be arguing,
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however, there are two things that are inportant to
ook at. First of all, the IBU s position is that
there is not even a prim facie showi ng of an urgent
and i nmedi at e need because the precise service because
being of fered by the Applicant, which is transportation
of passengers across the Sound from Brenerton to
Seattle, is already being offered at exactly the sane
time by Washington State Ferries, so there is no urgent
and i medi ate need, and the fact that there has been no
such service in Septenber of 2003, Kitsap County did
not take any action until Novenber of 2003, and the
Applicant did not apply for the certificate until Apri
30th of 2004 all indicate that on it's face, while this
m ght be a useful service, it might be a val uable
service, there is no urgent and i nmedi ate need for the
servi ce because there is not going to be any one person
in the state of Washington who will able to say,

Wt hout this service, | can't take the ferry from
Bremerton to Seattle or Seattle to Brenerton without ny
car.

Secondly, as to the fitness of the Applicant,
the application itself says that the Applicant's
fitness consists of cash on hand or $22,500 and ot her
assets of $4,500, which, generally based on the

docunents provided by Agua Express in this proceeding,
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is about as much noney as it would take to run the
ferry service for a day. So even on its face, there is
no showi ng that this applicant with total financia
assets of cash on hand of $22,500, even on its face,
there is to evidence that the Applicant is fit to run
this service. Thank you.

JUDGE WALLI'S: Any other comrents? | think
the parties agree that the proper inquiry for the
Commi ssion in this proceeding is whether the tenporary
authority was properly issued. | do think that the
exi stence of the authority to file a protest recognizes
that the inquiry may go beyond a superficial and prim
facie level so that | do not accept the argunents of
the Applicant on that matter.

However, in the context of this application
and in the context of the process that the Conm ssion
has set forth for granting and testing tenporary
authority, as | indicated earlier, | do believe that
the |l evel of proof that's needed on sone nmatters
involving the public interest is lower than it is on a
per manent authority.

For exanpl e, permanent authority would
requi re a sonewhat greater showi ng of financial ability
to carry on, and | don't believe that a full-blown

can-you-do-this-forever hearing is appropriate nor is
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requi red. Another indication is the Conm ssion's

sel ection of a brief adjudication to resolve the issues
on tenporary. A brief adjudication is designed for
matters that are, in fact, brief, that do not involve
terribly conplex issues, and can be conducted with a
hearing that is sonewhat nore summary in nature than a
hearing on a full application. So | reject the
position that the Applicant was arguing that it should
be limted to whether the permt was prinma facie
correct. However, | believe that considering the
nature of the authority that's been granted and the
nature of the process for resolving the issue that the
inquiry should be of a somewhat sunmary nature.

Now, that somewhat anticipates next item on
the list that | have, and that is the process for the
brief adjudication. M reason for identifying that is
to make sure parties are confortable with the process,
that the process gives the parties the opportunity to
make the case you believe entitled to nake so that we
are satisfying the requisites sits of due process, and
that we do it with the greatest efficiency possible
recogni zing the fact that the tenporary has been
i ssued, that the Applicant may be wishing to comrence
service very shortly, and that a relatively swft

answer is required to avoid allowing bells to ring that
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it would be difficult to unring. M perception is that
M. Crane and M. Iglitzin, both your clients have an
interest in a relatively speedy decision on this
matter. Am| correct in that?

MR, CRANE: Yes.

MR. IGITZIN: That's correct.

JUDGE WALLIS: | would like to discus at this
juncture what you would like to prove in the hearing
and how you would like to go about it; that is, in
terms of the cross-exanination of witnesses, in terns
of the direct evidence by wtnesses, and how we can
manage to all ow you every opportunity to present your
case and to argue it, yet do it in a relatively conpact
process. M. Crane, because you have the possession at
this point of the tenporary authority, | would |like you
to hear you first on that question.

MR. CRANE: Your Honor, given your ruling, it
isalittle bit difficult to know exactly how fast we
need to prove our case. One of ny concerns early on in
this proceeding was that we are faced with a protest by
the IBU that essentially making allegations only that
certain statements of facts are not true w thout
denonstrating any facts on its own which contradict any
of the findings of the Conm ssion for purposes of

i ssuing the permt.
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So | have a concern if the IBUis allowed to
domi nate in terns of tinme the hearing, we will be very
nmuch agai nst what Your Honor has previously rul ed,
which is we are going to have a limted hearing for
pur poses of establishing whether the Conm ssion's order
was correct. To do so, in a sense, the burden is right
back on Kitsap Ferry Conpany to establish on a
conprehensive basis all four elenments of granting a
tenmporary certificate, and therefore, at |least for a
timng purpose, we would |like to have at | east
two-thirds of the total time available at the hearing,
or as necessary, to insure all the testinmony that we
need to get out in fact comes out, because in a sense,
we' ve got the burden of proof here, and the reason
say that is otherwi se, we don't know really what we are
up agai nst.

So what we are prepared to do is to submt
witten evidence, the application, for exanple, and al
of its conponents. W are going to submt declarations
fromindividuals, a wonan by the nane of Alice
Tawr esey. A Representative Rockefeller has offered to
submit an affidavit as well. There are docunents that
were prepared in conjunction with the Kitsap Transit,

i ncluding a joint devel opnment agreenent that |ays out

how the service is to be provided in conjunction with
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Kitsap Transit.

In addition, we have oral testinony that we
would Iike to submit. M. Dronkert, the president of
Kitsap Ferry Service who is here today, will be
testifying at length on all of the issues, the urgent
and i nmedi at e need, avail able service capabl e of
neeting that need, fitness of the Applicant, and
consistent with the public interest. 1In addition to
that, we are going to have M. Richard Hayes, the
executive director of Kitsap Transit, testify.

M. Cary Bozeman, the mayor of Brenerton will testify,
and we would like to subnmit the oral testinony given at
the Agqua Express matter by Representative Doug Ericksen
and Senator Betty Shel don.

Al of that, unfortunately is going to take
sonme time, and given the nature of the protest which is
chall enging all of the elements, whether they' ve been
met, the Applicant Kitsap Ferry Conpany would |like a
suf ficient amount of time. However it shakes out, |I'm
not really sure, Your Honor, but a sufficient amunt of
time so the evidence can cone out and there won't be a
[imtation by virtue of cross-exam nation that
M. Iglitzin would |like to do.

JUDGE WALLIS: M. Iglitzin?

MR TAITZIN. I'ma little confused by what



0027

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the Applicant is saying because | have no objection to
the Applicant taking as nuch tine as it wants to take
to put onits case. | think it's clearly entitled to
do that, and one thing that the counsel of Applicant
did not say, but I'm assunmi ng because the burden of
proof is on the Applicant that the Applicant would go
first, and given the nature of the test, the IBU is not
contenplating putting on a substantial nunber of
Wi tnesses itself. In fact, it's quite possible,
assum ng that Applicant's witnesses nmake certain
concessions, |ike the existence of cross-sound service
on the Washington State Ferries and it takes nore than
$22,000 in cash to run passenger-only ferry service, we
may not need to put on any w tnesses at all

The only challenge for the IBUis | could
tell you what our case was going to be if the Applicant
was going to rely on the evidence it provided the
Commi ssion in support of a tenporary certificate. The
argunent can be nmade that the hearing should be limted
to whether the evidence that was presented to the
Commi ssion, in fact, supports the decision that was
al ready made, but assum ng that the Applicant is going
to be allowed to provide suppl enmental and additiona
i nformation, then obviously if the Protestant didn't

hear of that until the day of the hearing, that becones
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a challenge for us in respondi ng appropriately.

JUDGE WALLIS: Ms. Watson?

MS. WATSON: There has been sone di scussion
about the burden of proof, and from Staff's
perspective, it seens that it's IBU s burden to prove
that the entry of the order was in error, so they
brought the protest. It seenms |ike the burden is on
themin that aspect. Kitsap Ferry had the burden of
proof when they were obtaining the certificate, so in
their application, they had the burden to show t hat
they were entitled to the certificate.

In this proceeding, it seens to nme, and maybe
defense isn't quite the right termfor it, but it seens
like they are in the position of defending that
certificate, defending their proof, | guess, and that
may involve bringing in additional information, but it
seems |ike the information that's before the Commi ssion
is what's the nost inportant key. The additiona
i nformation could show that the information the
Commi ssion had was invalid.

Staff's position in this case | see akin to a
defense rule sort of defending the order in a sense,
and so it's a little hard to know at this point exactly
what the Staff's presentation is going to be. W did

file a couple of declarations from Bonnie Allen and
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Cene Eckhardt, and they will both be avail able for
qguestioning and perhaps further oral testinony as well
| don't anticipate further witten evidence. | can't
say for certain though at this point, and in your draft
agenda, you also nentioned the potential for ora
argunent, and perhaps that would be, if tinme permts
and you would think that's hel pful, that m ght be a
good way to summarize things, for the attorneys to
stand up and succinctly display their case afterwards.
For that, | wouldn't anticipate nore than 10 or 15
m nutes though. But as far as Staff's presentation,
can't give you a concrete answer on that. M w tnesses
will be available, the two that subnmitted decl arati ons.

JUDGE WALLIS: M. Crane, if the question is
whet her or not the Conmi ssion was correct in issuing
the authority, and it's not should the authority be
i ssued, why would you require the extensive nature of a
presentation that you've indicated you believe you
need?

MR, CRANE: The nature of the protest, Your
Honor. The nature of the protest here is to question
all assunptions and sinply to take the position their
information is wong, and if the Protestant is sinply
al l owed to chall enge concl usi ons based on, essentially,

it's a sunmary application, then | can conceive a very
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| ow | evel of proof required by the Protestant to upset
a tenporary certificate, and | don't think that's the
proper standard.

I think the proper standard should be if its
chal I enged, the Applicant needs an opportunity to fully
and adequately denonstrate that all information, in
fact, was correct. |If, for exanple, there was known to
be an issue that the Inlandboatnen's Union would be
surprisingly challenged as an urgent and i mredi ate
need, of which it has zero evidence right now, as | can
see it, then what is the Applicant supposed to do in
the beginning? |s the Applicant supposed to take
affidavits, testimny? How nuch of a case does it have
to prove? | can imgine an application that becomes so
burdensome that it defeats the purpose of issuing a
tenporary certificate based on a prinma faci e need.

So ny concern is that if the Protestant is
allowed to take the amount of tinme which it feels it
needs to chall enge without putting any evi dence on
itself, of which I've heard none, then the Applicant is
put in a very difficult situation, and that is, how do
we defend ourselves? W can't really defend ourselves
unl ess we are able to show through testinony and
evi dence that everything that went into the application

is fully supported on lots of fronts, the know edge of
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the Applicant, M. Dronkert, the Kitsap Ferry director
the representatives who wote the |egislation that can
i dentify what the purpose of passenger-only ferry
statutes are. It's extrenely broad, and if the
Protestant is allowed to in the amount of time in the
heari ng dominate the hearing, then | think what happens
is it puts the Protestant in the driver's seat in ternms
of being able to upset a tenmporary certificate by
virtue of preventing the Applicant fromproving its
case, and that's my concern.

JUDGE WALLIS: | would like to address one
question first, and that is that | do not believe that
the length of tine consumed in a hearing by any party
has any necessary relationship with the result of that
hearing. | think the quality of presentations and the
nature of presentations is much nore inportant than is
the length of time that's consuned.

I frankly do not see the process as requiring
the kind of presentation that you are requesting,

M. Crane. Looking at the context and the nature of a
bri ef adjudication, what | envision is that

M. lIglitzin and his client would have the opportunity
to make an oral statenent at the hearing and that the
oral statement would identify all of the chall enges

that the IBU has to support its contention that the
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Commi ssion granted the authority in error based upon
the informati on that the Comm ssion had at the tine.

If the IBU wishes to present witnesses, then
we will consider the presentation of witnesses to
support its contentions as identified in the protest
and as limted in the Commission's ruling as to the
scope of the protest. So it is not a matter that
requires the Applicant to provide extensive evidence on
every line of the application, but only such sufficient
response that will overconme the challenge that the
Protestant has nade on the specific issues that the
Protestant has addressed and is entitled to address.

MR. CRANE: May | respond?

JUDGE WALLIS: Then after the Protestant has
the opportunity as the party with the burden in this
matter, the Applicant woul d have an opportunity to
respond with a statement which could include the
presentation of direct evidence, and the Comm ssion
staff respond to that. M. Crane?

MR. CRANE: | think this is a somewhat
difficult procedure. M concern is given the brief
adj udi cative nature of the proceeding, |'mworried
about a tine problemthat we may run into, and what |I'm
concerned about is that M. Iglitzin on behalf of his

client could spend the majority of time available in
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the hearing that has been set aside by the Comm ssion
for this hearing for purposes of cross-exam nation, for
exanple, and if that, in fact, takes up nmost the tineg,
it's going to be very difficult for the Applicant to
respond with sufficient time in order to rebut that.

| think what happens is that puts ne in the
situation that | was worried about in the beginning
which is the reality is the burden is going to be on
the Applicant to prove it was right in the first place.
I know that's not what you envision, but I"'mworried it
may turn into that. So what | would |like to propose is
that the Protestant identify today its witnesses and
what exhibits it's going to be introducing.

If I don't know today, then it will be
i mpossible for ne to know how to respond, and that's
the reason | identified the witten evidence we are
going to be subnitting and the oral testinony we are
going to be submitting through the w tnesses, and
would think if the IBU has sone way today it can
identify, then that would be appropriate to limt the
IBU to go as witnesses and that evidence it's prepared
to identify today so we can properly respond on Monday.

JUDGE WALLIS: M. Watson, what are your
Vi ews on process?

MS. WATSON: Well, the process that you had
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identified earlier, the oral statenent followed by

potential w tnesses, that's consistent with what |'ve

seen in brief adjudicative proceedings. | think there
is also involved a bit of cross-exam nation as well if
there is a witness presented. | just want to put that

out there because | didn't hear that in what you said.

The tine issue, we see that in every
proceeding, so | think it's a matter of being able to
limt the parties to a reasonable amount of tinme. |If
it starts to get late in the day, then that party,
whoever is presenting at that particular time, needs to
nove on and wap up. | think you have a | ot of |eeway
in controlling that. |'ve never seen a case where a
party hasn't been able to say everything they need to
say, and perhaps an oral statenent at the beginning and
the end woul d be appropriate fromeach of the parties
to present their case and then to wap up their case.

JUDGE WALLIS: M. Iglitzin?

MR IGITZIN: I'malittle bit at a loss. |
guess I'mwaiting. Once Your Honor makes a ruling as
to how you want the hearing to proceed, it will be
easier for me to know what | want to put in the
hearing. W have no objection to IBU explaining and
el aborating on its protest. Frankly, this is not

nucl ear physics. Qur protest speaks for itself, and
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guess based on a very few facts which I think are not
likely to be controverted by the Applicant, such as the
exi stence of the simultaneous service being provided by
the state ferry, such as the fact that it takes nore
than $22,500 to run a passenger-only ferry for any
l ength of tine.

| guess | feel like | have el aborated on our
protest even now to give the Applicant nore insight
what position the IBU is going to be at the brief
adj udi cative hearing. |I'mnot in a position to
identify what witnesses, if any, the IBUis prepared to
put on at the hearing, because frankly, | was waiting
until the phone conference today to find out what the
scope of the hearing would be and what the procedures
we were going to deal with.

| don't know whether it's my reputation
preceding me or just a general concern on behal f of
counsel for the Applicant, but 1BU has no intention of
trying to filibuster a brief adjudicative hearing, and
we do not have any kind of extensive case to put on,
and we understand a tenporary certificate is a very
straightforward one, but there are certain things the
Applicant has to show We think it's their burden to
show it.

Whet her they are properly entitled to a
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tenporary certificate is really a question of whether
they can persuade this Comr ssion that there is, in
fact, an urgent and i medi ate need and whether they can
per suade the Conmission they are fit to try to neet
that need. It doesn't seemlike that conplicated or
that | engthy a hearing.

JUDGE WALLIS: As the party with the burden
in this docket, | need to get a read fromyou on what
you believe you need to do to carry that burden, and by
that, you've indicated you have made sone points in
writing, which the Conmission will consider. You have
made sone points today which, if carried through to the
hearing, the Commission will consider in the context of
the hearing, and | sinply would like to know, in order
to carry your case, do you have any witnesses to
present, and if so, who would they be and what woul d
the nature of their testinony be?

MR, IGITZIN: The IBU s case will be
presented, assuming this is how you want to proceed,
woul d nake an oral statenment of our protest, and
woul d potentially put on one witness who would testify
to the current existence of precisely the service that
the Applicant is proposing and clainmng there is an
urgent and i nmedi ate need for and the apparent

unfitness of the Applicant to provide the service based
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on the financial statenment provided by the Applicant in
the tenporary application, and | inmagine that would
likely be the sanme witness.

JUDGE WALLIS: In terms of the existence of
conparabl e service, | take it you are referring to the
present service provided by Washington State Ferries?

MR. IGLITZIN: That's correct.

JUDGE WALLIS: M. Crane, given the limted
nature of the Protestant's presentation, does that
cause you to reconsider your earlier proposal as to the
presentation that the Applicant would Iike to nmake?

MR. CRANE: It does, Your Honor. It
all eviates some of my concerns. | would like to find
out what is the name of the witness that will be
testifying for the IBU? Dmtri, can you identify that,
pl ease?

MR IGITZIN: I'mnot prepared to identify
t hat today.

MR, CRANE: Wiy not?

MR. I GLITZIN: Because | don't know.

MR, CRANE: Isn't that a problem Your Honor?

JUDGE WALLIS: M. Iglitzin, can you identify
the nature of the witness; that is, the kind of w tness
that you expect would be testifying?

MR, IGITZIN: | have not yet identified what
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witness | will have testify. As | say, in ternms of
this expedited proceedi ng and not having any idea what
rulings we woul d have today at this conference call
I"mscranbling to do. That's why I'm concerned about
whet her indeed I will have a witness to testify to
t hese things.

JUDGE WALLIS: Very well

MS. WATSON:  Your Honor, could | make a
suggestion? Wuld it be possible for that information
to be provided by the close of the business day? That
woul d at | east give --

JUDGE WALLIS: M. Iglitzin, can you do that?

MR ITGITZIN: | can't commit to being able
to do that by the close of the business day. |f Your
Honor mekes a ruling that there is sone cutoff for
i dentifying witnesses, then obviously, the IBU has to
deal with that ruling, but we have a prehearing
conference today on Friday and a hearing schedul ed for
Monday. G ven what | have described as to the
substance of the testinony, | don't see that there is
any great prejudice to either the Applicant or the
Staff, and certainly | will provide everyone notice as
soon as | know who nmy witness will be, but I would |like
to be able to cone to that hearing at 1:30 with a

Wi tness who is going to say what |'ve just described.
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JUDGE WALLIS: M. Crane, would you be
prej udi ced by not having the identity of a witness?

MR. CRANE: Well, if it's the director of the
ferry system then | would. |If it's Mke Thorne, then
we need to know if we are going to have to provide the
sort of witnesses to rebut what M ke Thorne woul d have
because his knowl edge is so extensive, so it would be
prejudiced in that respect. If it's a union nmenber,
such as a deck hand or sonebody involved with one of
the union nenbers that works in the ferry, to me, |
woul d not be as concerned about that, and | woul d say
there is no prejudice in that respect.

So | really need to know what kind of person
we are tal king about, and | endorse Ms. Watson's
request that we be provided sonething by the end of the
day, and five o'clock is fine with ne. W need to be
able to work this weekend with our wi tnesses so we can
adequately rebut who is going to be testifying on
Monday. It sounds like the IBU s case is going to be
extrenely limted, and this hearing could be over in as
short as an hour if it's limted to the two issues,
one, existence of service, and two, apparent unfitness
of the Applicant. Those can be, | am confident, can be
resol ved probably within an hour, if that's all it is.

So I"'mcertainly not as concerned about the
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time issue as | was before, but I think a cutoff tinme
today for identification of a witness or at |least the
position that witness has on the ferry system if
nothing else, so | know what sort of witness to dea
with on our end in order to rebut it.

JUDGE WALLIS: M. Iglitzin, are you able to
respond about the identity of the witness within the
[imted paranmeters that M. Crane has identified?

MR. I GLITZIN. No, not necessarily, and |'m
wondering whether, in fact, a continuance of the
hearing is appropriate, because the problemis, and
actually think that this has gotten turned around
sonmehow, the Applicant made its tenporary application
presented certain evidence. The IBU made a protest.
The Applicant, apparently, plans on producing
additional evidence. | wouldn't be surprised if the
Applicant provides additional financial statenent
information. It's not clear to ne that the IBUis in a
position to respond to new evidence that nmmy be
provi ded by the Applicant in the tine frame we are
doing this, and | would say if the Applicant has agreed
to not go beyond their application, then | can tell the
parties and Your Honor by the end of today what
witnesses the I1BU will have. Thinking out |oud as we

are having this hearing, | need to see what additiona
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evi dence the Applicant is going to be presenting, if
the Applicant is presenting additional evidence, before
I can even know what witnesses |'mgoing to put on

Let me give you an exanple. Wat we have
seen fromthe Applicant so far as to its fitness is
entirely the financial statenent in the application
$22,500. At least with the Aqua Express proceedi ng
when they cane to hearing, they had a conpletely
di fferent financial information, new conmpany owning the
vessel, conpletely new information, assets, bank | oans,
property. If, in fact, the Kitsap Ferry is going to
come to the hearing on Monday with conpletely different
financial information indicating fitness, then if we
don't receive that information ahead of tinme, we m ght
be in a position of having to nove for a continuance at
that point to find soneone to take a | ook at that.

I don't think I need a huge financial or
maritime expert to persuade the conmi ssion that cash on
hand of $22,500 is not adequate to run this service. |
m ght need that type of expert, a M. Thorne or sone
sonmeone else in the industry, to testify if there is
going to be conpletely different docunentation appended
after the fact to support the tenporary application

| also want to say that | nmmy have been

nm sl eadi ng before. |In our protest, we did assert that
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the effect of this service on public agencies is a
factor indicating that granting of the emergency
application is not in the public interest, and the |IBU
will very likely address that in its opening statenent
and could potentially put on evidence with that as wel
with the perm ssion of the administrative | aw judge.

MR, CRANE: Your Honor, if | could speak to
t hat ?

JUDGE WALLIS: M. Crane?

MR. CRANE: | feel there is now a noving
target where | don't really know what to do anynore.
First I was hearing they were sinply going to be
protesting on an oral statenment, one witness to
identify that the existing service is the sane as being
proposed and t he apparent unfitness of the Applicant,
and now | ' m hearing sonething nuch different than that.

I think the I1BU has had plenty of tinme to
identify its case. | protested this weeks ago. If it
didn't have anybody who could testify to rebut the
statements of facts that were in the application, then
it really doesn't have a case and it should admt that,
and it should wait for the pernmanent application to
marshall its facts, witnesses. Standards are a little
nore extensive. It's famliar with that procedure, and

address it at that point.
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If they are going to be saying, W don't know
who we are going to call, and we may need to cal
someone |ike M ke Thorne in order to rebut information
we don't know today, then I don't what we are dealing
with on Monday, and there would be no way for nme to
adequately prepare the witnesses we need to be able to
rebut that case if, in fact, we have to defend the
per manent .

So | think the earlier statenent by
M. lIglitzin should be the statenent that the IBU is
bound to for purposes of the scope of this case at the
hearing. They will present an oral statenent, one
witness to identify the existence of a conpeting
service, | guess they would call it, or service that's
bei ng provi ded, and apparent unfitness of the
Applicant. Therefore, we will respond to that by
M. Dronkert, who is the president, as well as
i ndi vi dual s who have -- Cary Bozeman, the mayor of
Brenmerton; M. Richard Hayes, who is the executive
director of Kitsap Transit, would be the mninmmthat |
woul d call, and maybe that will be all | would need at
t hat point.

I think it's going to be very inportant today
to establish that, Your Honor. | think we really need

to know what evidence we are going to have to deal with
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today, and | would |like Your Honor to limt the
wi t nesses and the issues.

JUDGE WALLIS: Ms. Watson?

M5. WATSON: | think there are two different
things that are being discussed. One is the case that
each party needs to present, and it seens reasonable to
me to know before Monday sort of the paraneters of what
IBU will be presenting, given that they are the party
wi th the burden.

The other thing we've been discussing is sort
of the rebuttal case that each of the parties need to
make, and in a |ive proceeding, there is bound to be
things that cone up that parties aren't prepared for
but that's different than preparing your initia
presentation, and if issues do come up that need
further addressing, we can deal with that sort of thing
at that time, but | think that it's fair to require the
parties to at |east give a paranmeter of what type of
witness they are going to call. That seens to be a
proper way to do this.

JUDGE WALLIS: The parties have all had the
opportunity to make witten statenents, present those
to the Comm ssion. The Protestant in the protest has
identified the areas that the Protestant will address.

The Applicant did not present an additional witten
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statenent. | presume that the Applicant is resting on
the application. 1s that correct, M. Crane?

MR, CRANE: No. Actually, | don't think that
is correct, and we would certainly introduce additiona
evi dence. For exanple, financial fitness at the tine
of the application, whatever dollars were in the
account, was factually accurate. There wasn't any nore
nmoney. There is a | ot nore noney now because they want
to run the operation now, so we can rely on that. The
Applicant has a vessel. |It's under charter. There are
charter-hire paynments of about $20,000 a nonth that are
bei ng made right now He's got $150,000 in the bank
account. He's got a |lot nore noney as the service is
started, but until it does start, he's not going to
spend the nbney or comit the noney, so we couldn't
rely on the application solely.

In terns of the scope of the information
supporting the application, for exanple, urgent and
i medi ate need for service, we certainly have plenty of
informati on on the application on that issue. | would
like to have M. Hayes el aborate on that. He's
executive director of Kitsap Transit. He could speak
froma public perspective the urgency and necessity of
having the service, as well as M. Bozerman, who did

submt a letter. So M. Bozeman's nane was in the
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application, although M. Hayes' was not. M. Hayes
woul d be needed to testify, and he's prepared to do so.
We spoke with himtoday, and M. Dronkert who prepared
the application.

So if you nean the persons who prepared the
application or whose information is in the application,
I would say yes, with the exception of M. Hayes to
testify. Although, | would Iike to have M. Dronkert
testify on issues that have cone up since then, such as
noney, finances. So in that respect, the answer is we
are not resting on the application solely, no.

JUDGE WALLI'S: Ms. Watson, you've presented
statenments from Staff and a statenent of position and
woul d be presenting no nore than the two wi tnesses and
the information in the statenent; is that correct?

MS. WATSON: That's correct, and we woul d
probably al so make nention of the public letters that
the Comm ssion has received since the protest was
filed, and there is a WAC that says that those letters
woul d al so be made part of the record.

JUDGE WALLIS: Very well

MR. CRANE: If | could make a correction
M. Dronkert has just identified that M. Hayes' name
was submitted in the application itself. That's

Exhibit F to the application where the executive
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1 director of Kitsap Transit has been identified for

2 purposes of this application, and he woul d expand on

3 the urgency and necessity of the service.

4 JUDGE WALLIS: Very well. | think it would
5 be appropriate to say, based on the information that

6 the parties have provided so far and the di scussions

7 here at the hearing, that the IBU may begin its

8 presentation in the brief adjudication with a

9 statement, an oral statenent for the record, its

10 position, and with the presentation of one w tness.

11 The Applicant nay respond by presenting

12 informati on fromthe Applicant and an additiona

13 Wi tness in support of the application, and the

14 Commi ssion staff may al so respond with the w tnesses
15 that they have previously identified. So the Applicant
16 may present M. Dronkert and may identify one witness
17 to respond to the challenge that the I1BU is making on
18 t he i ssue of urgency.

19 MR. CRANE: Your Honor, | also would |ike one
20 further request, which is the nature of the witness on
21 the IBU s part. Are we dealing with soneone |ike M ke
22 Thorne, or are we dealing with a deck hand or a

23 ticket-taker? | think that would be inportant as wel
24 if I could get that at the end of the today. | would

25 prefer the nane of the witness so we know what we are
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dealing with.

JUDGE WALLI'S: W understand the tight tinme
frame and the pressure that this puts on all of the
parties. M. Iglitzin has indicated that he wll
supply the informati on as soon at its available. 1Is
that right, M. Iglitzin?

MR IGLITZIN:. That is correct.

JUDGE WALLIS: And we would request if at al
possible that at |east the nature of the w tness and
hi s background or her background and experience, and if
possi bl e, the nane of that w tness be provided today,
if that's avail able.

MR, IGLITZIN. As soon as | know, | wll
contact the other parties.

JUDGE WALLIS: Very well. Are the parties
satisfied that this process would give themthe
opportunity to support the positions they have in this
docket ?

MR, IGITZIN: | have a corresponding
request, which is if the Applicant is planning on
provi di ng additional docunmentation relating to the
fitness of the Applicant that that docunentation be
e-mailed or faxed to nme by the end of the business day
t oday.

JUDGE WALLIS: M. Crane, can you do that?



0049

1 MR. CRANE: Yes, Your Honor, | can do that.
2 JUDGE WALLI'S: Thank you.

3 MR, CRANE: What's your fax nunber, Dmitri?
4 MR ITGITZIN. (206) 378-4132.

5 MR. CRANE: Your Honor, M. Dronkert is

6 requesting clarification, and I think |I know the

7 answer, but | want to make sure |'mcorrect. He wants

8 to make sure he can testify on issues in the

9 application such as financial fitness. He has the

10 ability to testify as to how nuch is in the account --

11 JUDGE WALLIS: To the extent that it responds

12 to the challenges identified by the Protestant.

13 MR. DRONKERT: Wth current information.
14 JUDGE WALLIS: Yes.

15 MR, CRANE: To answer your question are we
16 satisfied, | would say at this point Your Honor has

17 done the best you can to accommpdate the needs of the

18 parties. | would Iike to believe that the procedure

19 you' ve identified and prepared will be adequate. At

20 this point, | don't see any reason to believe that

21 won't be true. | think what sounds like with a linted

22 nunber of w tnesses and issues, then we should be able
23 to be conpleted within the three-and-a-half hour tinme
24 frame, 1:30 until five.

25 JUDGE WALLIS: Yes. However, we've been
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known to go to 5:15 on occasion. Actually, we will be
prepared to stay later if necessary. However, we are
optimstic that it will not be necessary.

MR. CRANE: In terns of a hearing brief, in
past proceedings with this comr ssion, | have been
i nvol ved with preparing a posthearing brief. Does Your
Honor wi sh to have further briefing?

JUDGE WALLIS: | would prefer to have oral
statenents in the nature of argunent at the conclusion
of the session, and the reason for that is we are on a
very tight time frane here, both in terns of the
commi ssi oners' schedul es and nmy own, and we have sone
fairly aggressive deadlines that nust be nmet.

| always prefer to have briefs than ora
argunent because they are often nore studied and have
nore extensive citations, but in the absence of the
opportunity, | would like the parties to sum up what
t hey have proved during the hearing and offer whatever
authority they are aware of that would support their
positions so that we can begin to prepare an order
i medi ately after the conclusion of the hearing.

M5. WATSON: W I I the conmi ssioners be
sitting?

JUDGE WALLIS: The commissioners will not be

sitting, which neans the parties will have the
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opportunity to seek review of the initial order, and
that does remind nme, given the linmted nature of the
process, would the parties be willing to provide any
objections to the initial order within seven days after
its entry?

MR. CRANE: Yes, Your Honor.

JUDGE WALLIS: Would that work for you,

M. lglitzin?

MR ITGITZIN: [I'"mlooking for the WAC. The
normal scope for objections is 21 days?

JUDGE WALLIS: Yes, that's correct.

MR ITGITZIN. W are not willing at this
point to waive that WAC and the 21-day objection

JUDGE WALLIS: Very well. Wuld you comnmt
to filing your objections at the earliest tine that
they are avail abl e?

MR I GLITZIN  Yes.

MR. CRANE: Your Honor, that creates an
enornous problemfor my client. He would like to start
servi ce.

JUDGE WALLIS: As of now, he has tenporary
authority, and he woul d have that authority until the
Commi ssion acted to rescind that authority. At |east
that's my understanding of the law. M. Iglitzin, do

you di spute that?
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MR I GLITZIN. No. That is ny understanding
of the | aw.

MR. CRANE: | don't doubt that that's
correct. The practical problemis if there is a risk
of rescinding the initial order, sonetinme, three to
four to five weeks down the line after the hearing on
Monday, |'m quite confident that Kitsap Ferry Service
is going to be blocked fromstarting because it's going
to be putting so nmuch nmoney at risk.

I would Iike to believe there is a procedure
in place to supplenent the brief adjudicative
proceeding in order to reach any |level, expedited
appeal, for example. | would expect there is a
procedure in place in order to do that, so if there is
a financial commtnent going to be made by ny client,
they need to know whether, in fact, to spend the noney.
O herwi se, they are not going to be able to start a
service that is urgently and i medi ately needed, and
that thwarts the purpose of the Commission's
certificate. So | would like an opportunity to ask
Your Honor if there is procedure that you are aware of
in order to expedite an appeal

JUDGE WALLIS: M understanding is that the
21 days that's specified in the rule is a statutory

provi sion, and the Conm ssion has |inmted authority
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under the Admi nistrative Procedure Act to change any
date, any tinme frane that's identified in the statute.

Based on ny understandi ng, and you are
wel come to brief this and speak to it on Monday, based
on ny understandi ng of the Admi nistrative Procedure
Act, it would not be possible to change that statutory
period. M. Iglitzin has indicated that he will not
del ay the submi ssion of his objections, if any -- and
of course, you are in the sane situation. W do not
know what the result of hearing will be -- at the
earliest time, and we ask all of the parties to do
t hat .

MR. CRANE: Very well, Your Honor.

JUDGE WALLIS: |Is there anything further to
cone before the Comm ssion?

MR. CRANE: No, Your Honor.

JUDGE WALLIS: Thank you all very nuch.

(Prehearing adjourned at 12:35 p.m)



