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The parties were present as follows:

U S WEST COVMUNI CATI ONS, | NCORPORATED, (QWNEST
CORPORATI ON), by ADAM L. SHERR, Attorney at Law, 1600
Sevent h Avenue, Suite 3206, Seattle, Washington 98191.

GTE NORTHWEST, | NCORPORATED, (VERI ZON
NORTHWEST, | NCORPORATED), by TIMOTHY J. O CONNELL,
Attorney at Law, Stoel Rives, 600 University, Suite
3600, Seattle, Washington 98101.

THE WASHI NGTON UTI LI TI ES AND TRANSPORTATI ON
COW SSI ON, by SHANNON E. SM TH, Assistant Attorney
General, 1400 South Evergreen Park Drive Sout hwest,
Post O fice Box 40128, d ynpia, Washington 98504.



PROCEEDI NGS

JUDGE SCHAER: Let's be on the record. This
is a hearing in Docket No. UT-960659, which is a
conpl ai nt brought by United and Infornmed Citizen
Advocat es Network against US West. Also consolidated
with this case is Docket No. UT-970257, which is a
conpl aint by General Tel ephone, Incorporated, against
U& CAN cl ainming that U& CAN has inproperly avoided
payi ng access charges when using | ong-di stance service
on a GTE networKk.

This afternoon, we are here for a status
conference to address any di scovery issues and to
attenpt to schedul e the renmi nder of the proceeding.
Today is Novenber 13th, 2001, and we are in the
Conmi ssion's hearing room 206 in the Com ssion
headquarters in O ynpia, Washington

We are set to convene at 1:30 this afternoon
One of the counsel who nornally appears at these
hearings has not arrived, so we have taken already a
10-m nute recess to give himan opportunity to appear
and it is now 1:40 as we begin. Let nme inquire again
on the record as to whether there is anyone on the
Conmi ssion bridge line in this hearing. |If so, please
identify yourself at this point. Hearing no one, we
wi |l proceed.



I'"m Marjorie Schaer, and I'mthe
adm nistrative | aw judge assigned to these proceedings,
and | would like to start by taking appearances,
pl ease, starting with you, M. O Connell

MR, O CONNELL: Tinmothy J. O Connell with the
Stoel Rives law firm Address and tel ephone | have
al ready entered into the record.

MR. SHERR: Adam Sherr on behal f of Quest.

MS. SM TH: Shannon Snith, assistant attorney
general, on behalf of the Conm ssion staff.

JUDCGE SCHAER: Thank you. Are there any
prelimnary matters to cone before us in this hearing
today? Then going forward, | would like to get a
report from counsel who are here as to where we are on
di scovery and scheduling in this matter, and agai n,
"Il start with you, M. O Connell

MR. O CONNELL: | think it can be summarized
t hat things have not gone very far very fast. US West
served di scovery on U& CAN as did Verizon. Responses
are now overdue as to both discovery responses, and no
obj ections or responses were received by either of the
conplainants in response to the discovery. W are, in
fact, prepared to filed today a joint notion for the
i ssuance of a Commi ssi on subpoena to conpel that that
mat eri al be produced.



JUDGE SCHAER: When were the responses due?

MR. O CONNELL: They are summarized in the
moti on. The Qwmest responses were due Cctober 4. The
responses to Verizon were due COctober 30. Speaking
only on behal f of Verizon, we received not only no
responses but no contact fromU& CAN or its
representati ves what soever.

JUDGE SCHAER: M. Sherr, did you have
anyt hing you wanted to add to this?

MR, SHERR: | did, Your Honor. For the sake
of clarity, M. Holcomb did contact Qwest |ast week --
| believe it was Wednesday. | believe it was Novenber
7 -- and sinply asked for another copy of the discovery

responses. He has not served any objections or served
any responses to the data requests served by Qnest back
on Septenber 20th. They are now substantially overdue,
and | concur with the rest of what M. O Connell said.

JUDGE SCHAER: | think you may have mi sspoken
when you said he asked you for another copy of the
di scovery responses. Do you nean the discovery
requests?

MR, SHERR: Yes. Thanks for clarifying. |
shoul d add they were faxed to himat his request.

JUDGE SCHAER: Ms. Smith?

MS. SMTH. | have nothing to add.



JUDGE SCHAER: This case has already cone to
the point at one stage where there was a request for a
Commi ssi on subpoena to be issued, and a subpoena was
i ssued, | believe, Ms. Smith, and so | guess | would
like to know -- | can't rule on that nmotion, of course,
today because | haven't seen it yet nor have | seen a
response to it, but | would like to know how you pl an
to proceed beyond that point in the hypothetica
situation that a subpoena were granted

MR. O CONNELL: Your Honor, I|'ve had
di scussions with both ny client and with Ms. Anderl on
behal f of Qwmest, and we have contenplated a gane plan
whi ch assunes that the Conm ssion would grant the
notion to i ssue a subpoena. Your nenory is absolutely
correct in that a subpoena was issued previously and
not conplied with by U& CAN, and frankly, the parties
did not pursue the matter further after that, because
you may al so recall, sinmultaneously or approximtely
simul taneously with that, U& CAN had appeal ed the
Conmi ssion's rulings concerning its jurisdiction over
U& CAN, and the parties have reached a concl usion that
it made sense for that to play out before proceeding.

What we have di scussed between Verizon and
Quest is that assum ng that the Conm ssion does, in
fact, approve the notion and issue a subpoena, the



parties will attenpt to conduct a deposition as is
aut hori zed by the subpoena, and if U& CAN doesn't
conply, we will initiate an action which we imgine to
be a single consolidated action in an appropriate
Superior Court to conpel conpliance, and the court, of
course, has appropriate renedial authority to conpel
U& CAN to conply at that juncture.

JUDGE SCHAER: M. Sherr, anything to add to
t hat ?

MR. SHERR:  Not hi ng, Your Honor

JUDGE SCHAER: M. O Connell nentioned the
ot her case involving U& CAN, which, | believe, you
reported in our |last prehearing had been decided by a
court of appeals and that U& CAN had sought review by
the Supreme Court. |Is there anything further in that
arena that you have to report, M. Smith?

MS. SMTH. No, there is nothing further to
report with respect to that case, but the petition for

reviewis still pending before the Suprene Court, and
the petition and the answers to the petition have al
been filed. | believe that the court will take up that

petition for review sonetime next year, so it may be
awhi |l e before we hear back fromthe Supreme Court
whether it will accept review of that case.

JUDGE SCHAER: | have a coupl e of



guestions -- go ahead, M. O Connell

MR. O CONNELL: Judge Schaer, just to kind of
echo the timng i ssue fromwhat | know of an
enforcenent proceedi ng, because |I'm frankly
contenplating that's the road we are | ooking to end up
going down if U& CAN continues to attenpt to ignore
di scovery in this proceedi ng and appropri ate Conmi ssion
procedures, assum ng that the Commi ssion were to rule
on and consider the notion for a subpoena sonetinme in
Novenber, since the nmotion is being filed today, if we
were to seek to conduct the deposition that would be
contenpl ated by the subpoena within two weeks, a nonth
of when the subpoena is issued, we are |looking at it
taki ng place sonetine in the Decenber tine frame. |If
they decline to participate and enforcenent action,
whi ch we think woul d be brought in King County Superi or
Court, it's not real realistic to | ook at a hearing on
that anytime nuch before the end of January, just from
the nature of how the King County Superior Court would
process such a proceedi ng.

JUDGE SCHAER: So in terns of timng, it's
sounding to ne like you need to file a notion and need
to get answers to that notion and rule on that notion,
and |'mconfortable in indicating that that could be
done in a Novenber tinme frame, and then get in the



hypot hetical that that notion were granted, it's
sounding to nme |ike a checkback point where | could
find out what was happeni ng and how we coul d proceed
m ght be early February; is that a correct
under st andi ng?

MR, O CONNELL: Judge Schaer, | would say
perhaps towards the m ddle part of February would be
nore realistic, but | think it's unlikely that there
wi |l be substantial devel opnents before then.

JUDGE SCHAER: Any other counsel wish to
address that?

MR, SHERR: No, Your Honor

JUDGE SCHAER: |I'mnot willing to let this
float without sone kind of a checkback provision.
think that we need to figure out how to get the issue
framed, how to get the data we need and to get this
proceedi ng concluded in as tinmely manner as we can.

MS. SMTH. |'msure all of the parties would
agree to keep you informed as things go. For exanple,
M. Sherr indicated that M. Hol conb had contacted him
| ast week, | believe, to ask for a second copy of the
data requests. |If those data requests are forthconi ng,
assum ng that that's possible, then perhaps we could
all agree to keep you inforned as to any events that
happen with respect to the discovery. So we'll take



that responsibility and not wait until you schedul e
somnet hi ng.

JUDGE SCHAER: Thank you. One other question
| want to ask the parties, and that is what is the
status at present of the service that Verizon or Quest
are providing to U& CAN? |s this ongoing at this
time, or have you taken any action that would cut off
service to the extent you are aware of nunbers? Were
is that process right now, and | want to hear from you,
Ms. Smith, in particular.

Al so, if the Comm ssion has any concerns
about enforcenent, particularly given the other
proceedi ng invol ving this conpany, which the Com ssion
has determned it is a tel ecommuni cati ons conpany, |
want to know if we are doing the things we should be
doing while this is going forward and to hear your

t houghts on that, and I will let you decide who is
going to go first, | guess. Should we just followthe
same order? | see you consulting with M. Sherr, and
if you would Iike himto go first, we can do that.

MR, O CONNELL: [I'"Il go first. | think you

have put your finger on the nub of the problem which
was to the degree that we know what nunbers U& CAN is
using. The problemis that we don't. \When we have
| ocat ed nunbers that they were using on the Verizon



network, we took appropriate action. The problemis,
as we understand their nmethod of operation, they then
turn around and solicit replacenment nunbers from ot her
menbers, and they are very conscious of the fact that
the tel ephone conpanies are watching for them and they
ask those questions and try to screen people out. So
the bottomline is |'"mnot sure Verizon has a good
handl e on what nunbers they are using in Verizon
service territory.

JUDGE SCHAER: When you say you took
appropriate action, what actions did you take to the
extent you know right now?

MR. O CONNELL: To the extent | know, at sone
point -- you are pressing nme because this is now about
two years ago. In order for their nethod of operation
to work, they had to access an unusually | arge nunber
of NARS, so when we |ocated those networks, the
custoner contacts, because they were using residentia
lines to do this, ranped them down to a nore typica
nunmber of NARS, which | believe is on the order of at
nmost four NARS per line. They had 20. So the line is
still fully capable of any potential residentia
service, but it was not able to use for these
call -switching purposes. As | say, that was two years
ago. To ny know edge, we have | ooked but not been able



to find nunbers that we know they are using to provide
servi ce.

JUDGE SCHAER: M. Sherr, do you know what
NARS are?

MR, SHERR: | sure don't, Your Honor. As you
know, this matter well precedes ny history with the
conpany, and unfortunately, | don't have a great depth
of know edge as to what actions Qwmest has taken. | do

know from readi ng the Sixth Suppl enental Order that
that does outline the history that this matter sprang
up originally when then US West disabled the
call-transfer capability of certain lines, but the
di scovery requests that we have propounded are -- the
purpose of themin part is to seek the information,
which is the names and nunbers of the nmenbers of
U& CAN. So echo what M. O Connell said, which is
that this is the nub of the problemis we don't know
all of the numbers and therefore have been unable to
take the appropriate actions in all cases.

JUDGE SCHAER: Thank you. Ms. Smith?

M5. SMTH. Thank you. The Commi ssion staff
really isn't in a position to investigate whether
U& CAN is using the facilities of Verizon or Quwest.
That really is better left to the conpany. So the
Conmmi ssion staff really doesn't have the tools that it



woul d need to investigate U& CAN s usage.

Wth respect to enforcenment, the Comm ssion
has authority over U& CAN pursuant to its order
classifying U& CAN as a tel ecomuni cati ons conpany,
and like with any tel ecommunicati ons conpany, the
Commi ssion has authority to i ssue whatever orders are
necessary and appropriate to require U& CAN to conply
with Title 88 and the rules and regul ati ons that the
Conmi ssi on has issued.

The problemis that U& CAN is a conpany that
doesn't want to be registered as a tel ecomrunications
conpany and has no incentive to work within the
regul atory franmework that the Conm ssion has devel oped
with those conpani es that are regul ated and conduct
busi ness as regul ated conpani es. The Conmi ssi on
certainly can penalize U& CAN for any failure U& CAN
has with respect to its conpliance with the | aw and
i ssue whatever orders are reasonable and seek
enforcenent in Superior Court against U& CAN for its
failure to conply with those orders.

At this point, the Conm ssion staff doesn't
know but we hope to find out in this case whether or
not U& CAN is still using the facilities of Qwmest and
using the facilities of Verizon to provide the service
that we believe can't be provided w thout at |east the



paynment of access charges, which is the issue in this
case.

JUDGE SCHAER: So in terms of this status
conference, nmy understanding is that data requests that
have been sent have not been responded to; that a
notion to conpel in seeking a Conm ssion subpoena wil |
be filed today. |'ve heard an offer that the parties
wi |l keep the Bench inforned so if at some point
answers are received and we could nmove forward in
putting together a schedule along the |ines of what was
di scussed at our |ast prehearing conference that | wll
be contacted with that information.

Just as a rem nder, what we determ ned at
that conference was an outline for further proceedi ngs
is that once full and conplete answers to di scovery are
recei ved, US West, GIE, and Staff will file direct
testimony and exhibits 60 days |ater, and U& CAN will
file responsive testinmony 30 days thereafter with
rebuttal testinmony and exhibits another 30 days | ater
and then a hearing scheduled two to four weeks after
t hat .

So if at sonme point, you do receive these
conpl ete responses to data asks as contenpl ated by the
orders, | will expect the parties to contact ne and to
et me know that so that we may schedul e anot her status



conference and sit down together and plan a schedul e
for the remai nder of the proceeding. Lacking that, I'm
going to set a date in md February of next year for a
further status conference. | don't think it is a good
idea to let this matter go on without sone form of
checkback so that the Conmi ssion is aware that the
matter is still being actively pursued. So |I'm going
to suggest in a nonent that we go off the record and
find a date for that that works for everyone's
schedul es and then conme back on and schedul e that date.

If, however, the parties discover that that
date is not going to be the best date --
hypot hetically, you have sonething schedul ed in King
County Superior Court and it's three days after the
date we choose, certainly do contact ne and di scuss
when we shoul d continue that date to a tinme that's
goi ng to nake sense for finishing up what we are
wor ki ng on here today. Does that sound Iike an
appropriate way to proceed to Counsel ?

MR. O CONNELL: Yes.

MR, SHERR: Absol utely.

MS. SM TH:  Yes.

JUDGE SCHAER: |s there anything el se that
needs to come before the Comm ssion this afternoon?
Thank you for your continued good work in this matter
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and | look forward to reading the notion and answers to
the nmotion, and we will go forward as just described.
Thank you, and we are off the record.

(Di scussion off the record.)

JUDGE SCHAER: Let's be back on the record.
We had briefly adjourned this hearing, and then the
judge started to have second thoughts about how long it
takes to answer a notion. | have had in nmind discovery
noti ons under WAC 480-09-480, wherein accelerated tines
for response are allowed by Section 7, and had been
thinking of a time period for answer of sonmewhere in
the real mof five days, and based on that have nade a
conmitrment that | should be able to have an order out
by the end of the nonth on the notion being filed
t oday.

However, giving a little bit nore thought
about what ny understandi ng of the nature of the notion
is, and it's not just a nmotion to conpel in a discovery
sense but is, in fact, a notion seeking issuance of a
subpoena, ny thought nowis it is nore likely that the
rule in WAC 488-09-425, allowi ng 20 days for answer,
woul d be the rule that would apply, and given that tine
and given concern about havi ng soneone represent and
U&l CAN being able to respond to that notion,
suggested off the record to the parties that we



reconsider the tine lines we had discussed and cone
back on the record to reflect a sonewhat changed
under st andi ng.

It is now ny understanding that there will be
a notion to file today and that there will be
approximately 20 days to answer that notion after which
I will have to rule onit. |It's also, |I believe, the

parties' understanding, and |'mgoing to ask themto
reflect their own understandings in a nonent, that it
still makes sense to have a m d February checkback tine
so the Conmi ssion can know where this matter is
procedurally and when we can expect to have a status
conference where we can set a schedule for the

remai nder of the proceeding and get this proceeding
done.

So I"'mgoing to set on the record now anot her
prehearing conference for 1:30 in the afternoon on
February 21st, 2002, and ask if any of the parties have
anything further they wish to place on the record,
starting with you again, M. O Connell, because that
seens to be our order today.

MR, O CONNELL: Thank you, Your Honor. The
status conference on the February 21 tine frame seens
appropriate. Although, |I will restate nmy recollection
of what you said earlier that if the parties concl ude,



based on whatever the status mght be, that it would be
appropriate time to revise that date that we could
attenpt to do so by contacting you.

JUDGE SCHAER: Let ne reflect also that | had
indicated to the parties that if there are full answers
received to the discovery requests that are outstanding
in an earlier tinme frame that would allow us to get
back together before February 21st and hol d anot her
status conference to plan the remai nder of this
proceedi ng that they should contact ne and that we
woul d do that, and on the other hand, if, for some
reason, there are other dates, perhaps dates invol ving
Superior Court or sonething of that nature that are
going to be happening in an order that it would nmake it
make sense not to get back together on the 21st but
perhaps sonetinme slightly later that the parties should
be free to contact ne with that inquiry, and we can
hol d a tel ephone conference and tal k about what that
date should be also. Go ahead, M. O Connell

MR. O CONNELL: That's all | need to say.

MR, SHERR: Nothing further to add.

MS. SMTH. No, thank you.

JUDGE SCHAER: Anything further that should
go on and be reflected in the record of this
conference? Hearing nothing, we are off the record.



(Prehearing conference concluded at 2:28 p.m)






