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PREFILED DIRECT TESTIMONY (NONCONFIDENTIAL) OF 2 
BRUCE J. MCNEIL 3 

I. INTRODUCTION 4 

Q. Please state your name, business  and business address. 5 

A. My name is Bruce J. McNeil, and my business address is 1717 K St., Northwest, 6 

Suite 900, Washington DC 20006.  I am a Partner with Leech Tishman.  I have 7 

been retained by Puget Sound Pilots (“PSP”) to assist with drafting and 8 

implementing a defined benefit pension plan specifically, a Multiple Employer 9 

Plan (“MEP”).  An important part of this process is obtaining the necessary 10 

approvals from the U.S. Department of Labor (“DOL”) and the Internal Revenue 11 

Service (“IRS”). 12 

Q. Have you prepared an exhibit describing your education, relevant 13 

employment experience, and other professional qualifications? 14 

A. Yes, I have. It is Exh. BJM-02. 15 

Q. Can you briefly discuss your relevant experience with respect to pension 16 

law? 17 

A. Yes. I have been practicing in this area of law for over 40 years.  My practice 18 

involves advising clients with respect to tax qualified retirement plans regulated 19 

by the Internal Revenue Code and ERISA as well as non-qualified deferred 20 
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compensation arrangements. I have practiced before the Internal Revenue Service, 1 

the Department of Labor, and the Pension Benefit Guarantee Corporation, and I 2 

have litigated employee benefits cases in federal courts around the country.  I am 3 

a frequent lecturer on employee benefits matters and have authored more than 45 4 

books on employee benefits topics. 5 

Q. What topics are you covering in your testimony? 6 

A. My testimony addresses the steps PSP has taken since its last general rate case to 7 

develop its fully funded, multiple employer defined benefit pension plan and to 8 

get the necessary approvals from the IRS and DOL so that PSP may implement 9 

the MEP.  Although the process is taking longer than originally anticipated, we 10 

are hopeful that we will get approval from both the DOL and the IRS by the end 11 

of 2025.  12 

II. PSP HAS ACTED DILIGENTLY TO IMPLEMENT A FULLY FUNDED 13 
DEFINED BENEFIT PLAN 14 

Q. In the Final Order in Docket TP-220513, the Commission authorized PSP to 15 

seek approval of its proposed MEP from the IRS and the Department of 16 

Labor. What steps has PSP taken since that time to implement the MEP? 17 

A. Since December, 2023, we have been seeking an advisory opinion from the U.S. 18 

Department of Labor determining that PSP can be considered on “employer” 19 

under ERISA section 3(5) for the purposes of sponsoring and maintaining the 20 
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MEP.  We are also seeking a determination from the IRS that the proposed MEP 1 

is a tax qualified plan. 2 

Q. What is the purpose of the DOL advisory opinion? 3 

A. The DOL is charged with determining whether an entity can be considered an 4 

employer for purposes of ERISA. In areas that are not clearly spelled out in the 5 

statute or regulations, it is the DOL’s practice to issue advisory opinions on this 6 

issue.  Unincorporated associations like PSP are very uncommon and are not 7 

often dealt with by the DOL in making employer determinations.  I thought it 8 

would be advisable to obtain an advisory opinion from the DOL determining that 9 

PSP could be an employer for purposes of sponsoring and maintaining a pension 10 

plan under ERISA.  A number of the DOL’s subsequent requests for information 11 

indicate that this lack of familiarity with a PSP type of entity is a factor in its 12 

decision-making process.  Attached as Exh. BJM-03 is correspondence with DOL 13 

regarding the MEP. 14 
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Q. What steps have you taken to secure the DOL advisory opinion?  1 

A. We have: 2 

• Approached the DOL with formal written requests for an advisory opinion; 3 

• Provided the DOL with written supplemental requests; 4 

• Provided the DOL a written response to PMSA’s request that the DOL not grant 5 

our requested advisory opinion; 6 

• Made numerous phone calls and conducted Zoom meetings with DOL officials; 7 

• Had communications with Sen. Patty Murray’s office to enlist her aid with our 8 

request to get an advisory opinion.  9 

Specifically, we have taken the following actions: 10 

1. December 22, 2023. We submitted our formal request for an advisory 11 

opinion.  DOL acknowledged receipt of the request on February 12, 12 

2024 (52 days later). 13 

2. May 13, 2024.  We engaged in discussions with DOL regarding past 14 

advisory opinions addressing self-employed individuals participating 15 

in retirement plans. 16 
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3. August 15, 2024. We contacted Sen. Patty Murray’s office to enlist 1 

their aid in obtaining the advisory opinion from DOL. At that time 2 

Sen. Murray was the President Pro Tempore of the Senate and the 3 

former chair of the Senate Committee on Health, Education, Labor and 4 

Pensions (“HELP”), which is the congressional committee dealing 5 

with pension law and ERISA issues. Her staff is extremely 6 

sophisticated in this area. This request was followed up by telephone 7 

conversations with Sen. Murray’s office. 8 

4. September 6, 2024.  A supplemental written request for an advisory 9 

opinion was submitted to DOL based on earlier discussions with DOL 10 

staff.  This request was accompanied by a telephone call with senior 11 

DOL officials. 12 

5. November, 2024.  We received a copy of correspondence from an 13 

attorney representing PMSA requesting that DOL not issue the 14 

advisory opinion requested by PSP. 15 

6. November 20, 2024. We filed with DOL a written response to 16 

PMSA’s letter. 17 

7. November 21, 2024.  We engaged in discussions with DOL officials 18 

about why PSP is organized in such a unique fashion. This included 19 

submitting a copy of the 1906 U.S. Supreme Court decision in Guy v. 20 

Donald. 21 
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8. December 20, 2024. We received an update from Sen. Murray’s office 1 

in their efforts to encourage the DOL to issue the advisory opinion for 2 

a constituent of Senator Murray. 3 

9. January 17, 2025. In response to a request from the DOL, we 4 

forwarded a copy of the PSP bylaws to the DOL and offered to share 5 

any other documents that would help in the consideration of the 6 

favorable advisory opinion.   7 

10. March 24, 2025. I submitted a written memorandum to the DOL 8 

analyzing the IRS rules for affiliated service groups and arguing by 9 

analogy that these rules should make it easier for the DOL to issue an 10 

advisory opinion. 11 

11. Since March, 2024. I have been in regular contact with DOL officials 12 

to facilitate the issuance of the advisory opinion. 13 

Q. Have you taken any other steps to secure government approval of the MEP? 14 

A. Yes. On October 17, 2024, I filed a request for a determination from the Pension 15 

Benefit Guarantee Corporation (“PBGC”) that the PSP MEP would be covered 16 

under ERISA and subject to the PBGC requirements and insurance.  I have 17 

attached the correspondence with the PBGC as Exh. BJM-04. 18 

 19 
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Q. Have you applied to the IRS for approval of the plan? 1 

A. Yes, on April 15, 2025, we filed a formal application with the IRS to request a 2 

determination from the IRS that the proposed PSP MEP would be a tax qualified 3 

plan.  I have provided the letter and application for determination with the IRS as 4 

Exh. BJM-05.  The Puget Sound Pilots Multiple Employer Defined Benefit Plan 5 

is provided as Exh. BJM-06. We have not yet heard from the IRS with respect to 6 

our request for a determination letter on the tax-qualified status of the proposed 7 

PSP MEP.  8 

Q. Why did you apply for the advisory opinion from DOL before seeking the 9 

IRS determination? 10 

A. We anticipated that the DOL decision might take longer than the determination by 11 

the IRS.  Obviously, in retrospect, we underestimated the amount of time that the 12 

DOL would deliberate on this matter. 13 

Q. In Docket TP-220513, you testified that the plan could be in place by January 14 

1, 2024.  What has contributed to the delays? 15 

A. The Commission’s final order in that docket was not issued until August 2023. 16 

We did not anticipate that the DOL would take as long as it has in the 17 

consideration of our request for the advisory opinion. In my opinion the nature of 18 

PSP, and especially the identity of interests among all of the individual pilot 19 

employers that would be covered by the MEP, give a strong indication that PSP is 20 

an appropriate employer under the terms of ERISA to sponsor and maintain the 21 
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PSP MEP.  While the preamble to the DOL regulations regarding the definition of 1 

“employer” under section 3(5) of ERISA states that the regulations apply only 2 

with defined contribution plans, there is no policy reason not to recognize PSP as 3 

an ERISA employer. Nor is there any legal prohibition disallowing this. The 4 

unique nature of PSP protects DOL from other parties taking the requested 5 

advisory opinion and expanding it to cover “employers” that might be counter to 6 

ERISA policy and past DOL advisory opinions.  7 

Q. Are there other factors that have contributed to the delay? 8 

A. I am not privy to the internal deliberations of the DOL regarding our request. 9 

However, the change in the administration and Congress that took place in 10 

January of this year has contributed to a certain amount of uncertainty in many 11 

parts of the federal government. For example, Sen. Murray is no longer chair of 12 

the Senate HELP Committee or the President Pro Tempore of the Senate. Also, 13 

many employees with the DOL and the IRS have been terminated or have 14 

resigned. I also consider it very possible that the DOL decision has been delayed 15 

by PMSA’s interference and attempt to have the DOL deny our request. 16 

Q. What is the expected timing of the DOL advisory opinion, IRS determination 17 

and implementation of the MEP? 18 

A. If a favorable determination letter is issued by the IRS early enough before the 19 

end of 2025 and an advisory opinion is issued by the DOL before the end of 2025, 20 

the First Amendment of the Amended Retirement Program of Puget Sound Pilots, 21 
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to freeze participation in that plan and the accrual of future benefits under that 1 

plan as of December 31, 2025, can be approved and adopted by the PSP and the 2 

proposed Puget Sound Pilots Association Multiple Employer Defined Benefit 3 

Pension Plan can be approved and adopted by PSP to be effective as of January 1, 4 

2026.  At this point, it is also possible that the PSP MEP would not be able to be 5 

put into effect until January, 2027. 6 

Q. Is there a possibility of moving forward with the plan in the absence of an 7 

advisory opinion from the DOL?   8 

A. If the DOL is not able to issue an advisory opinion, we believe we can proceed 9 

with only a favorable determination letter from the IRS on the PSP MEP. In my 10 

opinion, PSP is qualified to sponsor and administer the MEP under section 3(5) of 11 

ERISA.  I expect that the DOL would not object to treating the Puget Sound Pilots 12 

Association as an employer under section 3(5) of ERISA for purposes of 13 

sponsoring and maintaining the PSP MEP.  14 

Q. Are there any other feasible alternatives to the MEP? 15 

A. No. Under IRS rules a defined contribution plan would not allow sufficient levels 16 

of annual contributions to replicate the benefits of the current PSP unfunded 17 

defined benefit plan. It would be possible for each of the pilot/employers to adopt 18 

their own defined-benefit plan, but this is not practical for a number of reasons. 19 

There would be significant cost and risks associated with each pilot adopting his 20 

or her own plan. The extra costs would include annual reports with the DOL, the 21 
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IRS, the PBGC, and actuarial analysis, compliance with funding requirements and 1 

professional asset management. If a pilot failed to make the appropriate 2 

contributions, there could be severe consequences and penalties. Given the 3 

physical dangers of a pilot’s job, the risks of any given pilot being unable to make 4 

the required annual contributions are significant. This risk is greatly mitigated in a 5 

multiple employer plan. 6 

Q. Do you continue to believe that both retirees and all current PSP pilots have 7 

legally enforceable rights to the benefits promised in the current unfunded 8 

PSP Pension Plan? 9 

A. Yes, for reasons stated in my earlier testimony, in my opinion the current plan 10 

should be interpreted as a unilateral contract that is binding and enforceable 11 

against PSP, consistent with the decision in Campbell v. Royal Bank 12 

Supplemental Executive Retirement Plan, 625 F. Supp. 3d 387 (E.D.P.A. 2022). 13 

III. CONCLUSION 14 

Q. Does that conclude your testimony? 15 

A. Yes, it does. 16 
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