BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

CITY OF WENATCHEE, DOCKET TR-220540
Petitioner, COMMISSION STAFF’S RESPONSE
TO THE STIPULATED MOTION TO
V. AMEND PETITION AND BNSEF’S
NOTICE OF THE STIPULATED
BURLINGTON NORTHERN SANTE FE MOTION
RAILWAY,
Respondent.

I. INTRODUCTION

The City of Wenatchee (Wenatchee) recently sought leave to amend its petition to
modify the crossing where the road of BNSF Railway Corporation (BNSF) crosses 9th
Street to cut a procedural Gordian knot at the Commission. BNSF responded by filing a
notice aimed at supporting that attempt. Staff urges the Commission to: (1) grant Wenatchee
leave to amend the petition, (2) construe BNSF’s notice as a motion to withdraw from this
adjudication (with conditions?),2 and (3) grant BNSF’s motion to withdraw from this
adjudication and close the adjudication. Doing so would allow Staff to set this matter for
consideration by the Commission’s executive director through the delegated order process
normally used for uncontested petitions to modify crossings under RCW 81.53.261, which
should move this project toward a final decision. This should give the parties what they

seek, namely avoiding the expenditure of time and resources on a hearing where neither

! Staff commits to recommending to the executive director that he defer any decision to deny or modify the
amended petition to the Commissioners for consideration at an open meeting, which would allow BNSF the
hearing that it seemingly requests as a (conditional) condition of its motion. City of Wenatchee v. BNSF Ry.
Co., Docket TR-220540, Notice by BNSF Ry. Co. Regarding City of Wenatchee’s Amended Petition, at 1
(Aug. 14, 2025).

2 The Commission’s rules do not allow a response to a motion to withdraw without leave. WAC 480-07-
380(3)(b). Staff sought leave to reply concurrently with the filing of this response.
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Wenatchee nor BNSF remain adverse to each other. The Commission would similarly
benefit from the administrative economy provided through the delegated order process.
Il. STATEMENT OF FACTS

Wenatchee filed the petition currently before the Commission in the summer of
2022.3 After a detour into federal court,* Wenatchee and BNSF began discussing the
changes required at the crossing and an agreement to divide maintenance responsibilities.®
They came to an agreement, but forward progress on closing out the docket stalled.

After several requests for updates over the years,® the Commission held a status
conference in early August 2025. The parties agreed there to try to make a filing that would
resolve this matter without a hearing.’

On August 14, 2025, Wenatchee sought leave to amend its petition and included with
that motion its amended petition.® Relevant here, the amended petition updates the railroad
traffic information for the crossing, includes additional specificity for the changes at the
crossing, and provides that the construction and maintenance agreement between Wenatchee

and BNSF would govern the parties’ responsibilities for annual maintenance costs.®

3 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Petition to Modify Warning Devices at a Highway-
Railroad Grade Crossing (July 15, 2022).

4 See generally BNSF Ry. Co. v. City of Wenatchee, No. 2-22-CV-0263-TOR, 2023 WL 378629 (E.D. WA Jan.
24, 2023).

5 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Notice Suspending Procedural Schedule, at 1 (Apr.
18, 2023).

5Tr. (Aug. 4, 2025) at 17:21-18:10.

7 See generally Tr. (Aug. 4, 2025) at 26:17-37:10.

8 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Stipulated Motion for Leave to Amend Petition
(Aug. 14, 2025) (Motion).

% See generally Motion at Amended Petition to Modify Warning Devices at a Highway-Railroad Grade
Crossing, at 4, 5, 6.
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BNSF did not sign the waiver of hearing on the amended petition.° But it did submit
on August 14, 2025, a notice regarding the amended petition.'! In that notice, BNSF stated
that the company would no longer “request an adjudicative hearing” if the Commission
grants Wenatchee leave to amend its petition.'? But the company caveated its withdrawal of
a request for a hearing by stating that BNSF reserved the right to request a hearing if “the
design changes for the crossing are not approved by the WUTC.”*3 BNSF’s attorney has
since consented to Staff representing that BNSF waives its right to hearing to allow the
Commission to move forward with review and approval, and that BNSF also has no
objection to placing the petition on the discussion agenda at one of the Commission’s open
public meetings** if necessary.

I1l. STATEMENT OF ISSUES

Should the Commission: (1) grant the City’s motion for leave to amend its petition,
(2) construe BNSF’s notice as a request to withdraw from this matter, subject to conditions,
and (3) grant BNSF’s motion and close the adjudication?

V. ARGUMENT

Wenatchee has moved to amend its petition, and BNSF has stipulated to the
amendment, and the amendment and stipulation reflect that the parties have resolved their
differences. The only remaining barriers to a final decision on the proposed project are
procedural; granting Wenatchee’s and BNSF’s motion would eliminate those and allow the

Commission’s executive secretary (or the Commission) to decide whether to permit the

10 Motion at Amended Petition at 8.

11 City of Wenatchee v. BNSF Ry. Co., Docket TR-220540, Notice by BNSF Ry. Co. Regarding City of
Wenatchee’s Amended Petition, at 1 (Aug. 14, 2025) (Notice).

12 Notice at 1.

13 Notice at 1.

14 See generally chapter 42.30 RCW.
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crossing modifications to go forward without a full adjudication. The Commission should
grant the motions to tee up that final decision.
A. The Commission Should Grant BNSF’s Motion for Leave to Amend its Petition
The Commission’s rules provide for various forms of pleadings, including
petitions.’ A person may petition the Commission to request relief when a formal complaint
is inappropriate.'® This makes a petition the proper mechanism to request Commission
action under RCW 81.53.261, which requires cities and railroads (among others) to obtain
the Commission’s permission before modifying a highway-rail grade crossing.
The Commission also recognizes that parties may need to amend original pleadings.
Its rules provide that it “may” allow them to do so “on such terms as promote fair and just
results.”*’
The Commission’s approval of proposed grade-crossing modifications means little if
the parties have moved on to other proposals at the time the issue comes before the
Commission. The Commission adopted the rules authorizing the amendment of a petition to
deal with this and other types of eventualities. The Commission should allow Wenatchee to

place the amended petition, with its updated information before it so that its approval or

denial of the petition is based on the facts on the ground.

15 \WAC 480-07-370(3).
16 \WWAC 480-07-370(3)(a).
17 WAC 480-07-395(5).
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B. The Commission Should Construe BNSF’s Notice as a Motion for Leave to
Withdraw From This Adjudication (Upon Conditions)

The Commission construes pleadings or motions liberally “to effect justice among
the parties.”® To do this, the Commission considers pleadings “primarily on the relief they
request.”®

As recited above, BNSF intended its notice to allow the Commission to place this
petition on the typical procedural path for petitions made under RCW 81.53.261. As
discussed further below, that path involves a decision by the Commission’s executive
secretary pursuant to delegated authority. The easiest procedural mechanism to give BNSF
the relief it seeks is to construe its notice as a motion to withdraw from the adjudication.?
The order construing and granting BNSF’s motion in this fashion is subject to interlocutory
review,?* meaning that BNSF has redress if it finds that construing the notice this way does

not accurately reflect its wishes.??

C. The Commission Should Grant BNSF’s Motion for Leave to Withdraw
(Assuming it Construes the Notice as Such)

Once the Commission commences an adjudication, no party may withdraw from it
without the Commission’s leave.?® The request for leave to withdraw must include any

settlement or other agreement pursuant to which the parties seeks to withdraw.* Similarly,

18 WAC 480-07-395(4).

19 WAC 480-07-395(4).

20 WAC 480-07-380(3). The other mechanism would be to construe the amended petition as a settlement that
resolved all issues amongst the parties. That would require the parties to produce testimony in support of the
settlement and possibly a hearing, WAC 480-07-700, which does not advance the attempt to address the
procedural difficulties present here in an efficient way.

2L WAC 480-07-810(2)(a).

22 WAC 480-07-810(3)(a).

23 WAC 480-07-380(3)(a).

2 WAC 480-07-380(3)(a).
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no party may respond to a motion to withdraw without securing leave to do so from the
Commission, which requires a showing of good cause.?®

The Commission should grant BNSF’s motion for leave to withdraw. While BNSF
did not file the agreement with its motion, the Commission has it given that Wenatchee filed
the amended petition contemporaneously with BNSF’s motion. And the Commission has
good cause to grant BNSF leave here: Wenatchee and PNSF are no longer truly adverse
parties. They have negotiated the shape of the modifications to the crossing and agreed on a
division of maintenance responsibilities. Granting the motion for leave to withdraw would
recognize that reality. BNSF requested the adjudication, and its withdrawal would allow the
Commission to close it (Staff has no objection to the Commission doing so). The
Commission should do so. This would allow the parties (and the Commission) to avoid the
time and expense of a hearing convened about issues for which there is no disagreement. It
would also allow for the usual process for the review of these types of petitions to play out,
as described next.

D. Granting Wenatchee’s and BNSF’s Motions Would Allow for a Prompt and
Orderly Disposition of Wenatchee’s Petition

The Commission may delegate the power to perform its duties to members of its
staff by order.?® The Commission has done this, delegating decisions on certain matters to its
executive secretary.?” Approval of a petition for modification of grade crossing warning
devices pursuant to RCW 81.53.261 is one of these.?® The executive secretary may defer any

delegated matter to the full Commission for a decision.?*

25 WAC 480-07-380(3)(b).

26 RCW 81.01.010; RCW 80.01.030.

2T WAC 480-07-904(1).

2 In re Delegation of Certain Commission Powers and Duties to Designated Commission Personnel, Docket
A-180762, Order 01, 2 7 (Sept. 27, 2018).

2 WAC 480-07-903(3).
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BNSF seeks to allow the Commission to approve the amended petition without a
hearing. That generally happens with an uncontested petition, which goes to the
Commission’s executive secretary for a final decision. Staff commits to recommending to
the executive secretary that he defer a decision to the Commissioners if he is inclined to
deny the petition. That would place this matter on the Commission’s open public meeting
docket for discussion, which would get BNSF the hearing that it seeks. This process
hopefully eases the way for the Commission to make a final decision on a project intended
to benefit public safety.

VI. CONCLUSION

Staff respectfully requests that the Commission grant Wenatchee’s motion seeking

leave to amend its petition, construe BNSF’s notice as a motion for leave to withdraw, and

grant BNSF’s motion and close this adjudication.

DATED this 18th day of August 2025.
Respectfully submitted,

NICHOLAS W. BROWN
Attorney General

/sl Jeff Roberson, WSBA No. 45550
Senior Assistant Attorney General
Office of the Attorney General
Utilities and Transportation Division
P.O. Box 40128

Olympia, WA 98504-0128
360-810-0509
jeff.roberson@atg.wa.gov
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