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UTILITIES AND TRANSPORTATION COMMISSION
STATE OF WASHINGTON

THE CITY OF WOODINVILLE, a political )
subdivision of the State of Washington, ) DOCKETS: TR-143902 and TR-143903
)

Petitioner, )  3RD DECLARATION OF THOMAS E.

) HANSEN IN REPLY TO STATEMENTS
\2 ) MADE IN RESPONDENTS BRIEF IN

)  RESPONSE TO PETITIONER’S BRIEF
EASTSIDE COMMUNITY RAIL; and )

)

)

)

)

BALLARD TERMINAL RAIL,

Respondents,

THOMAS E. HANSEN, declares as follows:

1. [ am the Director of Public Works for the City of Woodinville, Washington.

2. I restate and incorporate by this reference the factual statements made in my
previously filed declarations.

Br The two grade crossings at issue in this proceeding are within a roadway corridor
in which windy conditions are not a particular issue. However, due to the concerns of ECR and

Ballard Terminal Railroad Company I sought to purchase cross arms manufactured to withstand
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windy conditions. The 38’ long cross arms are being purchased from a Savannah, Georgia
manufacturer and of a design that is used in rail corridors in Florida where windy conditions are
a commonly experienced. A copy of the intended gate arm profile and specifications from the
manufacturers catalog is attached as an exhibit. Respondents on the other hand provide no
information as to the specifications and manufacturer of the crossing arms they allege in their
briefing “become unwieldy in windy conditions and break apart.” Respondent’s Attachment A
identifies the length of the crossing arms they have experienced wind issues with as 50°, 12’
longer than the 38’ cross arms that will be used in the City’s project.

4, The rail crossing agreements attached to Respondent’s brief as Attachments B, C
and D are agreements mutually and voluntarily entered into between the parties and have no
relevance to the issue before the Commission in this proceeding. The City has been unable to
reach a mutually acceptable agreement with the Respondents on maintenance of the crossing
arms after installation by the City. Since the installation is partially federally funded in absence
of an agreement between the parties regarding maintenance, the railroad is responsible for the
maintenance costs for the reasons stated in the City’s briefing. To my knowledge, these projects
referenced in Respondents Attachments B,C and D were not federally funded and federal
funding for those projects is not alleged by Respondents.

5. Respondents state, without any factual basis, that “ to the best of our knowledge,
this project is not approved or funded by the City, state or federal sources. To the contrary, the
project is fully funded and is included as funded in the City’s adopted 2015-2016 Budget. The
federal funding is included in the budget for the project and the project could not go forward

without the federal funding.

{GAR1378608.DOCX;1/00046.050059/ } OCBES MRS AL ECE Tkl
RESPONSE TO SUMMARY JUDGMENT MOTIONS - 2 e T E

Seattle, Washington 98164-2008
Tel: 206.447.7000/Fax: 206.447.0215




VR W

e N\ D™

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

26

6. With the October 7. 2015 Federal Surface Transportation Board Decision
(Attachment A hereto), the City will complete its purchase of the rail corridor within the next 30
days and can proceed with its Sammamish River Bridge project.

7 The profitability of the rail operations on the City’s rail corridor is not a factor to
be considered by the Commission. No citation to authority is given by the Respondents.
Respondent, however, is not ““Spending thousands of dollars to replace or repair the new cross
arms at issue. The City is paving the cost of installation the necessary improvements.

8. As stated in my previous declaration, this declaration is made in support of the
City’s position set forth in the Brief of the City of Woodinville. Due to the FHW A partial
funding of the project, the railroad (ECR/BTRC) is 100% responsible for ongoing maintenance
of the crossing arms along with the other devices located in the railroad right of way. The City’s
position is supported by the FHWA policy and state statutes cited by Woodinville legal counsel
in the City’s Brief. Additionally, the crossing arms are of primary benefit to the railroad,
allowing its trains to safcly cross the highway without interference by motorized vehicles on the
highway.

I declare under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED THIS 16th day of October 2015, in l«(}o oD h/\:f’li. L\c, Waﬂington.
P

y A ~ &

- f/’/y;fi!.__/: " —
=~ " THOMAS E. HANSEN, P E.
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SURFACE TRANSPORTATION BOARD
DECISION
Docket No. FD 35905
CITY OF WOODINVILLE, WASH.—PETITION FOR DECLARATORY ORDER

Digest:' The City of Woodinville does not need Board authorization to acquire
from the Port of Seattle the physical assets of approximately 2.58 miles of rail line
in King County, Wash., because the city would not acquire the right or legal
obligation to provide freight rail service, nor would the city be in a position to
unduly interfere with freight operations.

Decided: October 6, 2015

On May 29, 2015, the City of Woodinville (the City), a noncarrier, filed an amended
petition for declaratory order asking the Board to declare that the City’s acquisition of the land
and physical assets of an approximately 2.58-mile line of railroad owned by the Port of Seattle
(the Port) does not require Board authorization under 49 U.S.C. § 10901 and would not cause the
City to become a “rail carrier” within the meaning of 49 U.S.C. § 10102(5). For the reasons
discussed below, we will grant the petition.

BACKGROUND

The City, a political subdivision of the State of Washington, and a noncarrier, has entered
into an Amended and Restated Real Estate Purchase and Sale Agreement (PSA) with the Port, a
municipal corporation of the State. Pursuant to the PSA, the City would acquire the land and
physical assets of a 2.58-mile line of railroad (the Line) located approximately between milepost
23.8 and milepost 26.38, primarily in the City with a small portion located in the neighboring
City of Bothell, in King County, Wash. (King County), but would not acquire the common
carrier right or obligation with respect to the Line.?

The Port acquired these assets from BNSF Railway Company (BNSF) in 2008, pursuant
to the Board’s decision in Port of Seattle—Acquisition Exemption—Certain Assets of BNSF
Railway (Port of Seattle), FD 35128, slip op. at 5 (STB served Oct. 27, 2008). In that decision,

! The digest constitutes no part of the decision of the Board but has been prepared for the
convenience of the reader. It may not be cited to or relied upon as precedent. Policy Statement
on Plain Language Digests in Decisions, EP 696 (STB served Sept. 2, 2010).

2 Am. Pet. 2-3.
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the Board held that the Port’s acquisition of the land and physical assets at issue would not cause
the Port to become a rail carrier under § 10102(5) because that transaction comported with the
line of cases beginning with Maine, Department of Transportation—Acquisition & Operation
Exemption—Maine Central Railroad (State of Maine), 8 1.C.C. 2d 835 (1991).” Specifically, the
Board found that, as a result of that transaction, BNSF would retain an exclusive freight rail
easement, and the Port would not become a rail carrier subject to Board jurisdiction. Port of
Seattle, slip op. at 3, 5. Through a series of subsequent transactions, the freight easement and
operating rights were conveyed to Eastside Community Rail (ECR).*

Here, the City argues that, because it is proposing to purchase the Port’s interest, and the
land and physical assets to be acquired by the City would remain subject to the retained freight
rail easement and Operations & Maintenance Agreement (O&M Agreement) filed in Port of
Seattle, the City likewise would not acquire any common carrier rights.5 Along with its PSA, the
City submitted copies of a Partial Assignment and Assumption of Operations and Maintenance
Agreement6 and an Executed Copy of the O&M Agreement.

In its original petition filed on February 3, 2015, the City had proposed to enter into two
related agreements with the Port. One agreement was for the purchase of the land and physical
assets comprising the 2.58-mile Line. The other agreement was for the purchase of “ancillary”
parcels of property located adjacent to the Line that ““did not have any railroad facilities on
them,” and that were “not being used for railroad operations.”’ In a filing dated February 18,
2015, King County requested that the Board extend the time period for replies to the City’s
petition. King County indicated that it wanted to consider and discuss with the parties certain
issues that pertained to the “ancillary” parcels of land. On March 6, 2015, the City filed a letter
with the Board requesting that this proceeding be held in abeyance so that the City could
restructure its proposed transaction with the Port. By decision served on March 9, 2015, the
request for abeyance was granted and the City filed its amended petition on May 29, 2015.

3 For a discussion of the Board’s State of Maine standard see Florida Department of
Transportation—Petition for Declaratory Order—Rail Line of CSX Transportation, Inc. Between
Riviera Beach & Miami, Florida, FD 35783, slip op. at 6-7 (STB served Oct. 1, 2014).

* BNSF sold its previously retained interests in the Line, including its exclusive freight
rail easement, to GNP Rly. Inc. (GNP). GNP Rly Inc.—Acquis. & Operation Exemption—
BNSF Ry., FD 35213 (STB served Feb. 13, 2009). Thereafter, ECR acquired, among other
things, the lease and operating rights that GNP had acquired from BNSF. Eastside Cmty. Rail—
Acquis. & Operation Exemption—GNP RLY, Inc., FD 35692 (STB served Nov. 23, 2012).
Shortly thereafter, Ballard Terminal Railroad Company, LLC, was authorized to lease the Line
from ECR and operate over it. Ballard Terminal R.R.—I ease Exemption—Line of Eastside
Cmty. Rail, FD 35730 (STB served Apr. 18, 2013).

> Am. Pet. 7.

5 The City explains that its transaction would be subject to a partial assignment and
assumption because the City would not acquire the entire rail line that is subject to the O&M
Agreement, but only the portion located in King County. (Am. Pet. 4-5.)

7 Original Pet. 4.
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On June 18, 2015, ECR filed a reply to the amended petition in which it argues that the
City’s transaction, as originally proposed, would have partitioned the right-of-way and
unilaterally terminated nearly three-fourths of the width of ECR’s permanent freight easement
over the existing 100-foot wide railroad corridor.® According to ECR, although the City has now
revised its proposal, the City has not provided any assurance that the partitioning of ECR’s
railroad right-of-way nevertheless would not take place at a later date.” Specifically, ECR
expresses concerns regarding Section 12.12 of the parties’ O&M Agreement, which states in
pertinent part:

This Agreement is made for the benefit of the Corridor and shall run with the land, except
that any parcel transferred by the Port to an unaffiliated person or entity for purposes
other than rail operations or trail use that does not contain any facilities used in
connection with the rail operations intended by this Agreement shall be deemed removed
from the Corridor or Port Property as applicable.'

ECR maintains that Section 12.12 allows the Port (and the proposed future owner, the City) to
unilaterally terminate large portions of its permanent freight easement.'’ Specifically, ECR
interprets Section 12.12 as granting the landlord the unfettered power to “dictate what parts of
rail common carrier rights-of-way remain available for railroad purposes and what parts are
converted for other uses.”' According to ECR, Section 12.12 is inconsistent with the State of
Maine princig)les that govern acquisitions of rail lines by public entities wishing to remain
noncarriers.” Thus, ECR requests that any grant of the amended petition be subject to the
condition that the City may not terminate any part of ECR’s permanent rail freight easement on
the Line without the consent of ECR or further order of the Board."

On July 1, 2015, the City filed a reply to ECR’s June 18 reply. The City objects to
ECR’s request that, as a condition to granting this petition for declaratory order, the Board
require the City to seek ECR’s consent or, in the alternative, Board authorization prior to a sale
of any “ancillary” parcels of land. The City states that ECR’s proposed condition would give
ECR rights that are not included in the existing, negotiated O&M Agreement to which ECR is a
party.” According to the City, it has acknowledged that only parcels unnecessary for current or
“reasonably foreseeable” future freight rail service could be sold as ancillary parcels under

® ECR Reply 1.

? 1d.

1% Am. Pet. Attach. 2.
"' ERC Reply 9.

2 1d.at7,9.

13 Id.

' 1d, at 10.

City Surreply 3.
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Section 12.12 of the O&M Agreement.16 The City also argues that the terms of the O&M
Agreement were “approved” by the Board when the Port acquired the Line in 2008, and again
when the Board “approved” (without objection of ECR or any other party) the sale of the
connecting line, and the partial assignment of the O&M Agreement, to Snohomish County in
Snohomish County, Washington—Petition for Declaratory Order (Snohomish), FD 35830 (STB
served Mar. 5, 2015)."” Additionally, the City points to procedures contained in the O&M
Agreement that are available for resolution of any disputes. Thus, the City argues the Board
should find that the proposed transaction, including the existing O&M Agreement, comports
with State of Maine without conditions or changes.

In a filing submitted on July 21, 2015, ECR responded to the City’s July 1 surreply.
Among other things, ECR questions the City’s motivation for seeking acquisition of the 2.58-
mile Line and asserts that it is the City’s intention to appropriate three-fourths of the width of the
right-of-way for bridge and roadway expansion projects.'® ECR reiterates that the City’s
intended usle9 is contrary to State of Maine principles and to a “supposedly permanent rail freight
easement.”

In the interest of compiling a more complete record, we will accept the surreplies
submitted by the City and ECR on July 1, 2015 and July 21, 2015, respectively. See City of
Alexandria, Va.—Pet. for Declaratory Order, FD 35157, slip op. at 2 (STB served Nov. 6, 2008)
(allowing reply to reply “[i]n the interest of compiling a full record™).

DISCUSSION AND CONCLUSIONS

Exercising our discretionary authority under 49 U.S.C. § 721 and 5 U.S.C. § 554(e), we
will issue a declaratory order to remove uncertainty in this matter. Based on our review of the
transaction documents, we find that the City would step into the Port’s shoes with respect to
ownership of the land and physical assets of the Line, and as such, the City would not become a
rail carrier and the transaction does not require Board approval.

ECR is concerned that there is potential for the Port or the City to use Section 12.12 of
the O&M Agreement to interfere with ECR’s ability to perform common carrier service over the
Line. ECR’s concern is that, because the City’s original petition indicated that significant
portions of the right-of-way would be deemed “ancillary,” the City might rely on Section 12.12

16 City Surreply 4; see also Original Pet. 9 n.6.

7" Although the City refers to the Board’s 2008 and 2015 decisions as having “approved”
those transactions, no approvals were issued. Rather, the Board found in those decisions that the
proposed transaction would not be an acquisition of a line of railroad that would require Board
authorization under 49 U.S.C. § 10901 or cause the Port or the County to become a rail carrier
under the Interstate Commerce Act.

'8 ECR Surreply 2.
19 Id.
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to unilaterally deem certain necessary portions of the right-of-way “ancillary” in the transaction
as presently structured.

We will assume that the City made the changes to its transaction in good faith and that it
does not intend to invoke Section 12.12 to unreasonably interfere with ECR’s ability to carry out
its common carrier obligation. Regardless of the City’s intent, the Board already determined in
Port of Seattle that nothing in the O&M Agreement (including Section 12.12) would give the
Port the ability to interfere unduly with ECR’s ability to carry out the common carrier obligation
on the Line. Port of Seattle, slip op. at 4 (finding that the quitclaim deed granted the third-party
operator an exclusive and permanent freight easement). As written, Section 12.12 does not
undermine ECR’s operating authority because this provision indicates that only parcels not used
for rail operations or trail use, and that do not contain any facilities used in connection with rail
operations, would potentially be subject to transfer. Further, the City acknowledges that only
parcels unnecessary for current or “reasonably foreseeable” future freight rail service could be
sold as ancillary parcels under Section 12.12. Nevertheless, to ensure that there is no
misunderstanding, the Board reiterates that neither the Port nor the City may materially interfere
with ECR’s right and obligation to provide rail freight service on the Line. See Port of Seattle,
slip op. at 5. In addition, ECR may petition the Board to take further action should it experience
undue interference in its ability to perform common carrier duties over the Line—including an
attempt by the Port or the City to use Section 12.12 to convey a parcel needed for current or
future rail service.

Thus, we find here that the proposed transaction would not be an acquisition of a railroad
line that would require Board authorization under 49 U.S.C. § 10901, or an exemption under
49 U.S.C. § 10502, and would not cause the City to become a rail carrier under the Interstate
Commerce Act.

It is ordered:

1. The City’s July 1, 2015 surreply and ECR’s July 21, 2015 surreply are accepted into
the record.

2. The City’s petition for declaratory order is granted, as discussed above.
3. This decision will be effective on its service date.

By the Board, Chairman Elliott, Vice Chairman Begeman, and Commissioner Miller.
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