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Seatac Shuttle, LLC, d/b/a Whidbey Seatac Shuttle (“WSS”, also referred to hereinafter as “Applicant”) files this Petition requesting review of the Initial Order denying the auto transportation application for extension of authority of WSS. Initial Order Denying the Application for Extension of Authority, Docket Number TC-090118 (“Initial Order”). The Initial Order declares that two questions are at issue:

1) Does the public convenience and necessity require the proposed service?
2) Does an existing auto transportation company operating in the territory at issue provide service to the satisfaction of the Commission?
The answers to these questions were resolved at hearing and properly quantified at summary brief by the applicant.  The clear and unequivocal answers to the questions are respectively, yes and no.

The Commission should reverse the findings of the Initial Order because it: (A) fails to make the distinction between door-to-door service and scheduled service, (B) the protest of Shuttle Express, Inc. (“Shuttle Express” also referred to hereinafter as “Protestant”) is without merit in that the protestant does not provide the type of service that authority is sought for by the applicant. (C) concludes that Shuttle Express provides services to the satisfaction of the commission, which is improper and disregards the evidence as to the non-compliance of the rules and regulations regarding the provision of auto transportation by Shuttle Express, (D) disregarded commission precedent and improperly interpreted application of WAC and Commission rulings,(E) improperly disregards testimony regarding the need for service, (F) gave improper weight to speculative testimony by Shuttle Express with regard to airline service at Paine Field and (G) relies on the speculation of Shuttle Express that is would be willing to “apply for authority” tr. 2 para 33 sought by WSS at some future date, and (H) concluded improperly the application of RCW 81.68.040 in denying certain portions of the requested authority. 

All of the above issues relate to the two central points of the 
hearing:

1.  The distinction between door-to-door service and scheduled service. 
2.  The requirement of RCW 81.68.040 for the Commission to issue a certificate in uncontested territories.
The standards used in examining the evidence to make the conclusions in the Initial Order are so questionable that if not reversed by the Commission; provide no meaningful protection for the public, denying them service, and the rights of the applicant and certificate holders as a class.  The restraint of trade exhibited in denying uncontested application portions is a serious detriment to the traveling public.
I.
PROCEDURAL BACKGROUND

On January 16, 2009 Petitioner filed an Application for Extension of Authority (“Application”) between Whidbey Island and Paine Field; Whidbey Island and Seattle; Paine Field and Seatac International Airport and Paine Field and Seattle.  Shuttle Express, Inc. (“Shuttle Express”) and Evergreen Trails, Inc. (“Evergreen”) filed protests to the application on February 13, 2009.  The Commission held hearing on June 10, 2009 to consider the merits of the application and a settlement hearing to resolve the Stipulation of Evergreen and WSS.

At the settlement hearing Evergreen presented one witness, Mr. JEREMY BUTZLAFF.  At the evidentiary hearing WSS presented three witnesses, Ms. Mary Kamb, of AAA Travel Services, Mr. John Solin, President of Seatac Shuttle and Mr. Mike Lauver, Vice President of Seatac Shuttle. Shuttle Express provided one witness, Mr. John Rowley, Vice president of Shuttle Express.
At the conclusion of the hearing, Administrative Law Judge Friedlander, (ALJ, directed Shuttle Express and WSS to file post hearing summary briefs by July 8th, 2009.  In addition, the ALJ required the parties to provide one Bench Request each, Shuttle Express BR-1 and WSS BR-2.
II.
THE STANDARD FOR COMMISSION REVIEW OF AN INITIAL ORDER

Initial orders are reviewed by the Commission de novo and there is not a need to give deference to initial order findings.  See, e.g., In re Application D‑76533 of Sharyn Pearson & Linda Zepp, Order M.V.C. No. 2041 (1994)("Centralia Order").  However, at a minimum, under the APA, both an initial and the Commission's final order must be based on substantial evidence in the record and not be arbitrary and capricious.  RCW 34.05.570(3)(e), (i).  Substantial evidence is "evidence in sufficient quantum to persuade a fair-minded person of the truth of the declared premise."  Olmstead v. Department of Health, 61 Wn. App. 888, 893, 812 P.2d 527 (1991) (citation omitted).  For several reasons, the Initial Order does not meet the minimum requirements of the APA.

III.
DOOR-TO-DOOR SERVICE AND SCHEDULED SERVICE ARE NOT OVERLAPPING IN THE SAME TERRITORY
In attempt to resolve this application to the benefit of the public as expeditiously as possibly from this point, Seatac Shuttle and Shuttle Express have entered into a settlement agreement filed with the Commission on August 28, 2009, a copy of which is attached to this petition and is incorporated wholly herein. The settlement resolves any possible territorial disputes within the application between the two parties in an effort bring this docket to a close a quickly as possible.  It has now been nearly nine months since the filing of this application and the public has enjoyed no benefit from it for all these months.  The process has only been to the disadvantage of the public and rather than continue to pursue the disputed issues both parties wish to move on.  Therefore, if the settlement is accepted by the Commission, the question of overlapping authority is no longer an issue and not a consideration of this docket.  That leaves just one unresolved question, that of public need.  However, should the settlement not be accepted, then the question of overlapping service remains and it must therefore be addressed here.  It is our position that the public will best be served by the acceptance of the settlement.
Should the settlement not be accepted and the dispute remain we make the follow arguments as to the errors in the Initial Order. Overlapping authority is the single most important issue of the application and hearing and one which is virtually ignored in the Initial Order.  If, as has been the position of the Commission in all other conflicts between scheduled and door-to-door providers, that no overlapping authority exists when both types of service are present, then there is no merit to the protest of Shuttle Express.  If the protest is without merit then the only question remaining is that of public convenience.
The Initial Order improperly concluded that the applicant asserts that Shuttle Express had no right to file a protest. (Initial Order para.9) As the ALJ correctly points out, any certificated auto transportation company may file a protest, it is the applicant’s position that the protest is without merit, not that it can’t be filed.

When Mr. Lauver questioned Mr. Rowley concerning why we were hearing his protest Mr. Lauver asked if the protest referenced Shuttle Express’ status as a door-to-door operator, answer affirmative.  Did it reference any scheduled service by the protestant, negative. Did the applicant apply for any door-to-door service, negative(tran. Vol 2 p. 105 ln 11 thru p. 106 ln 18.)  If the protestant by its own filing claimed to be a door–to-door provider and the applicant asked for no such authority why are we hearing this now?  The assertion by the applicant was and is, if the protestant proclaims that they are a door-to-door operator in the territory in question and no such authority is being sought by the applicant, the protest has no merit.

Through some logic the Initial Order placed the entire argument regarding the distinction between door-to-door service and scheduled service on the non-issue of whether a protest could in fact be filed.  The applicant does not now nor ever has contested the right to file, just the lack of merit. It has been our argument that as a door-to-door operator the protest is without merit as no territorial infringement exits.
This is the core issue of this application. The Commission provides separate definitions for door-to-door and scheduled service in WAC 480-30-36. The Commission has made it very clear in previous orders that there is an absolute distinction between door-to-door-service and scheduled service.
1 In Docket No. TC-04130/TC-041593 (Consolidated)Pennco Transportation, Inc. and Heckman Motors, Inc. the Commission clearly stated its position at page 7 Para.19 of Order NO. 4, ”In this case, the applicants have been providing two different types of service in the same geographical area.  Olympic [Heckman] has been providing scheduled transportation while Pennco has been providing door-to-door service.”
And again in TC-04130/TC-041593

2 This position was further delineated in note #1 on page 2 of the same Order.

“Two types of service are at issue in this case.  Door-to-door service, provided under Pennco’s existing authority, requires passengers to make reservations with Pennco and for Pennco to pick up those passengers at their doors and take them to destinations that Pennco is authorized to serve.  Scheduled service, provided by Olympic under its tariff, requires the carrier to pick passengers up at a designated stop and to deliver them to another designated stop, within the carrier’s certificate of authority.  In Olympic’s case, however, its tariffed stops do not correspond to its certificated stops.  Olympic filed its application in large measure to ensure that all its tariffed stops were included in its certificate of authority.”

And

“The currently provided services of Olympic and Pennco do not overlap because they are different services.  Olympic provides a scheduled service that involves picking up passengers at predetermined stops on a posted schedule.  Pennco provides a door-to-door, advance reservation service, which is a type of service that does not rely on predetermined stops or schedules.  The Commission has found that door-to-door service and scheduled, fixed termini services are distinct and not overlapping, even if performed in the same geographic area.  See, Order M.V.C. No. 1809, In re San Juan Airlines, Inc. d/b/a Shuttle Express, Order  No. D-2566 (April 1989) at 17;  Order M.V.C. No. 2241, In re Jeffrey Lynn Porter d/b/a Pennco Transportation, Hearing No. 78706 (December 1998).  However, because both Pennco and Olympic are now seeking authority to provide scheduled service on the Olympic Peninsula, their applications overlap. “ 
In practice, door-to-door service exists in the same territory as scheduled service.  In fact the protestant shares most of the territory that it actively operates with other scheduled carriers.  All of this serves the public.  The Initial order improperly concluded that if a door-to-door service operates in a territory to the satisfaction of the Commission, then a scheduled service may not.  This is totally incorrect.

In its filed protest, Shuttle Express proclaims itself as a provider of door-to-door service. (Protest of Shuttle Express)  In testimony it acknowledged itself as a door-to-door operator (Initial Order at para 33) and we therefore conclude that it is, in fact, a door-to-door operator. WSS did not apply for any door-to-door authority, all of its requests were for scheduled service, for territories both served and not served by door-to -door operators.  Relying on past Commission rulings and the distinction in WAC no conflict was foreseen.


The ALJ in the Initial Order at para. 36 applies WAC 480-30-136(4) stating that:

“Pursuant to WAC 480-30-136(4), if an applicant requests an extension of authority for a territory already served by another certificate holder, the applicant must show that the existing transportation company or companies will not provide service in that territory to the satisfaction of the Commission.  Failure to meet the real needs of travelers is a sufficient basis for finding that a carrier has failed to provide service to the Commission’s satisfaction under RCW 81.68.040.”

The ALJ fails to make the distinction between door-to-door and scheduled service which provides that no overlapping service exits.  The protestant is certificated in the territories sought but operates as door-to-door, therefore the territory is not “already served”. It shares this territory with other scheduled operators, including the applicant and Evergreen Trails, Inc.  The only area in which the ALJ addresses the distinction is as stated above, with regard to the ability of Shuttle Express to file a protest in the first place, a position which is not disputed.
The Initial Order improperly concluded that the application filed under Docket No. TC-090118 was an application for overlapping authority, it was not.

IV.
DOES THE PUBLIC CONVENIENCE AND NECESSITY REQUIRE THE PROPOSED SERVICE?

In the absence of any testimony to the contrary it must be presumed that a new proposed service into a territory in which no operator exits would provide a benefit to the public.  If not then the logical conclusion is that citizens of the State of Washington are constrained by a burden of proof imposed upon them by the Commission.  If this were to be the case then operators would be restrained from providing service unless approached by the public.  There is no downside to the provision of service to the public; there is no public liability, only an enhancement of transportation options at the sole risk of the operator.  The Commission determines the viability of the provider and its ability to provide the proposed service. It then regulates that service with respect to the public.  RCW 81.68 provides the framework of this relationship.  It in no way allows for the prohibition of service unless “good cause” is shown.
Again, it must be reiterated, it is the position of the applicant that as door-to-door and scheduled service are separate and distinct, no request for overlapping authority exits, and therefore there is no contested territory in the application.  As such any arguments that the existing carrier is serving or not serving to the satisfaction of the Commission are moot. The Commission would have to show “good cause” to deny the application.
V.
THE INITIAL ORDER ERRED DENYING CERTAIN PORTIONS OF THE REQUESTED AUTHORITY

In its application WSS sought to provide service along a number of different routes.  Specifically between Whidbey Island and Seattle; Whidbey Island and Paine field; Paine field and Seatac; and Paine Field and Seattle. The Initial Order denied all requested authority, whether contested or not. Evergreen withdrew its objections to the application and only Shuttle Express remained.  Shuttle Express only protested that portion of the application requesting service between Paine Field and Seatac and between Pain Field and Seattle.  The request for authority between Whidbey Island and Seattle; Between Whidbey Island and Paine Field were and are uncontested.  Because these two segments are uncontested and no good cause was shown to deny them, the Initial Order was erroneous.

A.  
AUTHORITY APPLIED FOR MUST BE GRANTED


When an expansion of authority is applied for and no good cause is shown for denying it, the Commission must grant the request. RCW 81.68.040 is very clear on this point and leaves no room for interpretation. “…or when the existing auto transportation company does not object, and in all other cases with or without hearing, issue the certificate as prayed for; or for good cause shown, may refuse to issue same….”
The ALJ cites RCW 81.68.040 (Initial Order at para.11) and therefore is not unfamiliar with its language.

The Initial Order references WAC 480-30-126(2)as the basis for denying the uncontested portions of the requested authority ignoring 81.68.040.  It states that “Public need is typically shown by the presentation of live witnesses. “(Initial Order Para 22) In fact the applicant did provide a live witness, Ms. Mary Kamb of AAA Travel Services.  While the main focus of her testimony was directed at the contested portion of the requested authority, which testimony supported WSS’s contention that service is required, she did testify in support of the application in its entirety including the uncontested portions that were erroneously denied (tran p. 72 ln 4 thru p. 75 ln 7).  At the end of her testimony both the applicant and the protestant praised Ms. Kamb for her work as a travel agent.
Mr. Lauver

Q. Lastly I just want to be crystal clear on this now, so we're asking for passenger service between Whidbey Island and Paine Field and Sea-Tac and Seattle where no scheduled service currently exists, and so do you see a need for these services?

 Ms. Kamb

 A.    I definitely do, yes.  I definitely think it will be important, yeah (Transcript Vol II pg 76 ln 23- pg 77 ln 4)
And again 

Mr. Lauver
Q.    So all of these proposed routes will assist you and assist the traveling public then in their quest for the seamlessness of trying to get from A to B?

Ms. Kamb

A.    I definitely believe so, and I think AAA, you know, as far as a travel agency goes, there's enough, you know, service they could offer, you know, many choices to people. (Transcript Vol II pg 77 ln 13- ln 19)

In the absence of good cause shown by testimony, RCW 81.68.040 requires the issuance of a certificate.  WAC 480-30-126(2) adds another layer in conflict to 81.68.040, however, in this instance this section of WAC was complied with.  The depth of the testimony is not an issue, the support exits and there is no testimony or evidence to the contrary. No good cause was shown which would require the denial of the application.
B.
SPECULATIVE TESTIMONY

While the burden of proof of public need has been discussed above, it is felt necessary to address the issue of speculative testimony raised by the Initial Order.  The initial Order dismissed any testimony regarding the instituting of airline service as “speculative” and therefore not to be considered as having merit.  Yet by a curious twist, full weight was given to the speculation by Shuttle Express that it “would apply for authority” in the event that an airline commenced service at Paine Field.

  The Initial Order characterizes testimony relating to direct conversations with airline executives and airport management as speculative, but a statement that the protestant WOULD apply for the same authority sought by the applicant at some future date is give full credibility.  The Commission does not consider such speculative or even factual post application filing remedies by a protestant as cause for denying an application.  Were that the case no operator applicant would ever prevail because the incumbent would only have to say he would do something in the future that would address the situation that the applicant sought to provide service for in the present.


Speculative testimony is that which has no reasonable basis in fact or does not originate from an informed source. Ms. Kamb is an industry expert and professional and should be considered an informed source.  She testified as to airline service commencing in the near future at Paine Field (tran p. 75 ln 8-25). Mr. Solin provided testimony in which he described his direct conversations with airport management at Paine Field and with the senior management of the airlines in question. No more informed sources exist (tran P. 40 line 17 thru p. 41 ln 2.) Mr. Solin also testified to the financial implications to Paine Field if scheduled airlines were denied the opportunity to provide service from Paine Field, these are facts (tran p.154 ln 23 thru p. 155 ln 5) The Initial Order incorrectly characterized all of this testimony regarding public need as “speculative”.  And yet, Shuttle Express’ statement that it “would” apply for authority at some future date was accepted ( tran p. 93 ln 8-10).
C.
ECONOMIC IMPACT.

Additionally,the protestant made claims of possible economic impact to it if the application is granted, it then acknowledged that economic impact is not a criteria which the Commission considers when hearing a contested application.(tr2 p. 107 ln 25 thru p. 108 ln 4).  Yet the Initial Order takes cognizance of BR-1, a document provided by the protestant purporting to show the number of door-to-door passengers transported by it from Paine Field or within one mile of Paine Field.  The purpose of this bench request is two fold: 1) to show an economic impact upon Shuttle Express and 2) provide a misguided avenue for Shuttle Express to defend itself and its service in the area sought by the applicant.

First, as stated, economic impact is not a factor considered by the Commission, even if one were to totally disregard the service type distinction and second the applicant does not dispute that the protestant provides door-to-door service to the satisfaction of the Commission and no defense is necessary.  Examining this last point begs the question though, how many passengers within a given timeframe within a population base constitute satisfaction?  Applicant fails to see the relevancy of this Bench Request or of references to it within the Initial Order.

D.
WITNESSES REQUIRED.


The Initial Order further makes reference to the fact that the applicant provided nine witnesses in a previous case before the Commission (note 50 pg 11) in an application for authority (Docket No.TC-030489).  WSS sees little comparison between the two dockets. In TC-030489 two scheduled operators were at hearing, not a door to door carrier and a scheduled carrier. Second, the applicant (in TC-030489) was attempting to show that the protestant did not provide scheduled service to the satisfaction of the commission and the public and had not provided same for years.  In the current docket, TC-090118, the applicant did not attempt to prove nor did it have a burden of proof that the protestant provided poor door-to-door service within its territory. Quite the contrary, door-to-door is separate and distinct from scheduled service and no overlapping occurs when both types of service exist within the same territory. See, Order M.V.C. No. 1809, In re San Juan Airlines, Inc. d/b/a Shuttle Express, Order  No. D-2566 (April 1989) at 17;  Order M.V.C. No. 2241, In re Jeffrey Lynn Porter d/b/a Pennco Transportation, Hearing No. 78706 (December 1998).Hence, no territorial issue existed and the need for a large number of witnesses did not exist.

If one were to follow the logic of the Initial Order, scheduled service and door-to-door service could never exist in the same territory unless one was unresponsive to its customers.  The Commission would never have made the distinction between scheduled services and door-to-door if this were its intent and Shuttle Express could not operate in any of the territories that it shares with scheduled operators.  Shuttle Express has made no argument in any former application docket of its own that relied upon the existing scheduled carrier not serving to the satisfaction of the Commission.  It co-exits with scheduled carriers and the public and the industry depend upon that distinction in service types and cooperative relationship.  Shuttle Express stated that it is a door-to-door operator.  Ms. Kamb testified that her perception as a travel industry professional is that Shuttle Express is a door-to-door operator (tr2 p. 74 ln 14 thru p. 75 ln 1).
The independent witness presented spoke, as an industry professional, as to the need for the service on all requested routes in the affirmative (tr2 p. 76 ln 23 thru p. 77 ln 12). No evidence was presented to show how scheduled service would be a detriment to the public.  No “good cause” as required of RCW 81.68.040 was presented by the protestant or commission staff.
E.
APPLICANT SATIFIED THE REQUIREMENTS OF WAC 480-30-136

WAC 480-30-136 requires that an applicant for extension of authority present live witnesses who are”..Knowledgeable about the need for service in the territory in which the applicant seeks authority WAC 480-30-136 (3)(ii), Ms. Kamb provided such testimony.  Her testimony was very specific as to the needs of the traveling public with respect to territories served by Shuttle Express with their door-to-door service and encompassing of all the territory sought by the applicant.

The Commission has found travel agents to be qualified witnesses and to testify to the needs of the public:

Docket NO.TC-030489

Protestant contends that the witnesses’ testimony is insufficient to support a need for two carriers serving Oak Harbor.  An applicant need not meet that burden of proof.  To prove a public need, an applicant must only demonstrate that the existing service fails to meet the reasonable needs of the traveling public, and that its service would meet those needs.

Docket NO.TC-030489
While not the traveler, a travel agent is responsible in the direct course of her business for securing travel arrangements for her clients that include or involve the use of airporter bus services.  The Commission has accepted such testimony in the past, and has rejected testimony of persons in the travel industry who were not shown to have the responsibilities, the experience and the knowledge of travel needs of a travel agent.
VI.
DOES AN EXISTING AUTOTRANSPRTATION COMPANY OPERATING IN THE TERRITORY AT ISSUE PROVIDE SERVICE TO THE SATISFACTION OF THE COMMISSION?

480-30-136(4) requires that the applicant supply evidence that the operator currently serving in the territory will not serve to the satisfaction of the Commission.  Once again, it is our position that by definition, there is no other operator.  However, to be responsive to the Initial Order we offer the following. The Initial Order swept all of the testimony regarding the willful violations of Commission rules and regulations, along with the protestant’s own admission that it was not in compliance, under the table.  It suggested that the disregard for the Commission was somehow separate and distinct from the satisfaction of the commission and could only be addressed through a separate complaint (Initial Order No. 3 para 38).  This logic escapes the applicant.  Under this philosophy, an operator is free to do as he pleases without regard for any Commission rules or regulation and will only be called to task if another operator wishes to pursue the violations through a formal complaint action.  The Initial Order contends that compliance or in this case, non-compliance has no bearing upon the status or nature of an operator, certificate or the satisfaction of the Commission.  The Initial Order relies solely upon disruption in passenger service as its measure.  This requires the proving of a negative, how many times was an unknown party unable to use the service as stated in the protestant’s tariff? Clearly a question that cannot be answered.

If an operator, regardless of the status or nature of the service it is claiming to provide, willfully and habitually fails to operate within the laws and regulations regarding the provision of passenger service the Commission has an obligation to take note.  In this instance, it is a clear indication that the operator does not serve to the satisfaction of the Commission.  There is no requirement in RCW 81.68 that states that an operator must serve to the satisfaction of the public, only that the Commission regulate the interaction of the operator with the public. One can conceivably serve to the satisfaction of the public but not the Commission.  For example, an operator could start service in an unserved area without notifying the Commission.  The public enjoys the provision of service and its convenience and has no complaint. The Commission, on the other hand is not being served, it has no information which allow it to regulate the operator.  The operator is in flagrant violation but the public is satisfied.


This example lends itself well to this case.  Applicant does not contend, and neither does the public or the Commission, that the protestant does not serve the public with its door-to-door service satisfactorily. It is our contention, and the testimony and exhibits clearly show that with respect to the Commission it does not serve satisfactorily.
VII.
CONCLUSION
The Initial Order improperly and incorrectly denied that application of Seatac Shuttle.
Shuttle Express is a door-to-door service provider.  Seatac Shuttle is scheduled service provider.  Door-to-door service and scheduled service are viewed as separate and distinct types of service and when provided in the same territory by different operators are not considered overlapping. Seatac Shuttle has requested authority to provide scheduled service where none exists.  Shuttle Express provides door-to-door service in part of the territory that Seatac Shuttle has requested authority to provide scheduled service.  Shuttle Express has protested the request of Seatac Shuttle within certain portions of the territory sought.  As no overlapping service is sought, authority should be granted.

Seatac Shuttle has presented the testimony of an independent witness that its proposed service would be a benefit to the public.  The witness testified that both Shuttle Express and Seatac Shuttle provide service to the public and that there is no downside to having both scheduled and door-to-door service operating within the same area and that she has a good working relationship with both companies.  No “good cause” has been shown why such certificate request not be granted.  No disadvantage to the public has been demonstrated.  The Initial Order would deny service to the public which it does not currently have.  The Initial Order incorrectly and improperly denied the application of Seatac Shuttle to the disadvantage of the public.
VIII.
PRAYER FOR RELIEF

Seatac Shuttle, LLC., Requests that the Initial Order No.3 Docket No. TC-090118 be overturned and that the application of Seatac Shuttle be granted subject to the settlement and stipulation by and between Evergreen Trails, Inc.
Dated this 31st day of August, 2009

___________________________

Michael Lauver

Seatac Shuttle, LLC

Applicant

Petition for Administrative Review Seatac Shuttle, LLC
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