Attachment A

STATE O WASHINGTON

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1300 5. Evergreen Park Dr. 5.W., P.O. Box 47250 » Olympia, Washington 98504 7250
(36d}) G64-1160 » TTY (360 506-0201

BML Investments LLC
1724 10th Place NI
East Wenatchee, WA 98802

April 25, 2012

Insurance Binder Notification

State law requires you to file and maintain proof of public liability and property damage
insurance to keep your permit active with the Washington Utilities and 'l ransportation
Commission. We have received an insurance binder that is valid for up to 60 days. You
must file a Form E insurance certificate within these 60 days or your permit will be
suspended.

What happens if a Form E insurance certificate is not filed within 60 days?
If your insurance certificate (Form E) is not filed by June 25, 2012 we will send you an
order suspending your operating authority.

What happens if my operating authority is suspended?

If your operating authority is suspended, you must stop your operations until we receive
proof of insurance (Form E) and send you an order that removes the suspension. If you
do not file proof of insurance within 30 days after the service date of the suspension order
we will cancel your authority without further notice.

What if I do not agree with the suspension or cancellation of my permit?

[f you do not agree you may file a written request for a hearing within 10 days following
the date of this notification. Once we receive your written request we will notify you of
the date, time and location of the hearing. NOTE: At the hearing the only issues we can
address are whether you had proof of insurance on file during the period of suspension,
and whether you have proof of insurance on file to avoid cancellation.

Where do I send my request for a hearing?
Washington Utilities and Transportation Commission
PO Box 47250

Olympia, WA 98504-7250

Who do I contact if I have questions?
You may call 360-664-1222 or e-mail us at transportation(@utc.wa.gov, or fax to
360-586-1181.

Thank You.



Attachment B

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION
1-360-664-1222

In the matter of the suspension of )
passenger (ransportation company ) DOCKET TC-121120
certificate C-64605 held by )
) ORDER 01
BML INVESTMENTS LLC, d/b/a )
WENATCHEE VALLEY SHUTTLE, ) ORDER SUSPENDING
) CERTIFICATE C-64605
for failure of carrier to file proofl of )
liability and properly damage insurance )
covering equipment. )
.................................. )
BACKGROUND
1 Passenger transportation companies operating in intrastate commerce subject to

regulation by the Washington Utilities and Transportation Commission (Commission)
must file and maintain proof of liability and property damage insurance.

2 On April 25, 2012, the Commission notified you by letter that your certificate to operate
as a passcnger transportation company in Washington would be suspended if your
insurance company did not file with the Commission acceptable proof of insurance
within 60 days. We also told you that you could contest suspension of your certificate by
requesting a hearing within 10 days of receiving the notice.

3 The Commission has not received proof of insurance and you have not requested a
hearing.

FINDINGS AND CONCLUSION

4 (1)  'The Washington Ulililies and Transportation Commission is an agency of the
state of Washington having authority to regulate passenger transportation
companies as defined in RCW 81.68.

5 (2) BML Investments LLC, d/b/fa Wenatchee Valley Shuttle, (BML Investments
LLC), is a passenger transportation company operating in Washington State under
certificate C-64605.

6 3) On April 25, 2012, the Commission received an insurance binder valid {or up (o
60 days. The Commission notified you that if a Form E insurance certificate was
not received within 60 days your certificate would be suspended.
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DOCKET TC-121120 PAGE 2
ORDER 01

4 The Commission is authorized by WAC 480-30-171(1)(a) to suspend a passenger
{ransportation company’s certificate for failure {o [ile and maintain proof of
insurance.

(5) The Commission is authorized by WAC 480-30-171(2)(a) to cancel a passenger
transportation company’s certificate for failure to correct conditions leading to
suspension within the time defined in the order of suspension.

ORDER
THE COMMISSION ORDERS:

(1) Certificate C-64605, held by BML Investments LLC, d/b/a Wenatchee Valley
Shuttle, is suspended for a period of 30 days cffective Junc 25, 2012.

(2) BML. Investments LLL.C is directed to cease all operations associated with
certificate C-64605 until the Commission receives proof of liability and property
damage insurance and enters an order litting the suspension and authorizing you
to resume operations.

(3) If proof of insurance is not filed with the Commission within 30 days, certificate
C-64605 will be cancelled. To reinstate this certificate you must submitl a new
application and acceptable prool of insurance.

) BML Investments LIL.C, d/b/a Wenatchee Valley Shuttle, may contest cancellation
of certificate C-64605 by requesting a hearing within ten (10) days of service of
this Order. A hearing request does not affect the suspension status of your
certificate. '

‘The Commission has delegated authority to the Sceretary, or to the Sceretary’s delegate,

to enter this Order under RCW 80.01.030 and, WAC 480-07-205(6)(d), and Order 01 in
Docket A-090485,

DATED at Olympia, Washington and effective July 2, 2012,

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

DAVID PRATT
Assistant Director for Transportation Safety



Attachment C

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION
1-360-664-1222

In the matter of the suspension of passenger
transportation company certificate C-64605

held by

DOCKET TC-121120

ORDER 02
BML INVESTMENTS. LLC,

d/b/a WENATCHEE VALLEY SHUTTLE. ORDER LIFTING SUSPENSION
for failure to file proof of liability and
property damage imsurance covering
equipment.

L N N e N A

1 On July 2. 2012. in Order 02 in this docket. the Washington Ultilities and Transportation
Commission (Commission) suspended passenger transportation company certificate
C-64605 held by BML Investments. LLC. d/b/a Wenatchee Valley Shuttle. for failure to
file acceptable proof of liability and property damage insurance.

2 The Commission received acceptable proof of liability and property damage insurance on
July 17. 2012. The suspension is now lifted and you may resume operations.
ORDER

3 THE COMMISSION ORDERS the suspension of passenger transportation company
certificate C-64605 previously ordered in Order 02. is lifted.

1 The Commission has delegated authority to the Secretary. or to the Secretary’s delegate,
to enter this Order under RCW 80.01.030 and WAC 480-07-905(6)(e); and Order 01 in
Docket A-090485.

DATED at Olympia, Washington and effective July 17, 2012.

WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

DAVID PRATT
Assistant Director for Transportation Safety



DOCKET TC-121120 PAGE2
ORDER 02

NOTICE: This is an order delegated to the Secretary. or to the Secretary’s delegate, for
decision. In addition to serving you a copy of the decision. the Commission will post on
its Internet Web site for at least 14 days a listing of all matters delegated to the Secretary
for decision. You may seek Commission review of this decision. You must file a request
for Commission review of this order no later than fourteen (14) days after the date the
decision is posted on the Comumission’s Web site,

The Commission will schedule your request for review by issuing a notice of hearing to
be held before an administrative law judge. The Commission. at its discretion. may
consider your request for review in an adjudicative proceeding under RCW 34.05 Part IV,
or in a brief adjudicative proceeding under RCW 34.05.482 through .494. Following
hearing. the administrative law judge will enter an initial order. If you wish to seek
review of the initial order. you may file a petition for administrative review under RCW
34.05.464. or if the matter is heard in a brief adjudicative proceeding, under RCW
34.05.491.

The Commission will grant a late-filed request for review only on a showing of good
cause. including a satisfactory explanation of why the person did not timely file the
request. A form for late-filed requests is available on the Commission’s Web site.

This notice and review process is pursuant to the provisions of RCW 80.01.030 and
WAC 480-07-904(2) and (3). and WAC 480-07-905. as amended effective September 22.
2008.



Attachment D

BEFORE THE WASHINGTON
UTILITIES AND TRANSPORTATION COMMISSION

In the Matter of the Notice of Penalties ) DOCKET 'TC-121565
Issued to: )
)
BML INVESTMENTS, LL.C DBA ) Dcclaration of Richard Smith
WENATCHEE VALLEY SHUTTLE )
)
)

I, RICHARD SMITH, under penalty of perjury under the laws of the state of
Washington, declares as follows:

I am over 18 years of age, a citizen of the United States, a resident of the state
of’ Washington, and competent to be a witness.

I am employed by the Washington Utilities and Transportation Commission
(Commission) as a Transportation Safety Auditor - Lead in the Motor Carrier
Safety Section. I have been employed at the Commission for four years,
holding various positions. As a Lead Transportation Safety Auditor, my
responsibilities include performing safety inspections, compliance reviews,
and other related motor carrier activities in a Commission program which
regulates transportation activities.

In its Application for Mitigation of Penalties, Mrs. Lott of BML Investments,
LLC d/b/a Wenalchee Valley Shultle (BML Investments), states that the
company was lotally unaware that all ol its drivers needed a medical
examination and a medical examiner’s certificate of proof. Mrs. Lott also
states that I pointed this requirement out during the September 5, 2012,
compliance review inspection.

When BML Investments first applied for an auto transportation certificate in
April 2012, our staff sent the company a copy of the laws and rules related to
auto transportation along with a copy of the commission’s safety manual,
“Your Guide to Achieving a Satisfactory Safety Record.” The commission
distributes the manual to assist carriers in understanding applicable rules and
preparing for safcty compliance reviews. It is the company’s responsibility to
Tully understand and comply with all federal and state laws and rules related
to passenger transportation,



5. I first met with BML Investments on April 17, 2012, prior to the commission
granting the company authority as an auto transportation provider. At that
time, [ provided Mrs. Lott with a second copy of the safety manual.

6. During the September 2012 compliance review, Mr. Lott assured me that he
had read the safety manual several times and had two copies visible on his
desk.

7. In the safety manual, under “Definitions,” a commercial motor vehicle

includes any self-propelled or towed motor vehicle used on a public highway
in commeree, to transport passengers or property, when the vehicle is
designed or used to transport more than eight passengers, including the driver,
for compensation.' BML Investments owns and operates two nine-to-15
passenger vans, which fall under the definition of a commercial motor vehicle.

8. Under “Qualification of Drivers,” the safety manual states that drivers must be
qualified to operate commercial motor vehicles. All drivers of commercial
vehicles must pass a physical examination.”

9. The “Driver Qualification File Checklist 391.51” under “Medical Examiner’s
Certificate” in the safety manual shows that a driver must pass a medical
examination conducted by a licensed health care professional. A driver must
be issued a medical examiner’s certificate, which must be carried at all times,
and must be renewed every two years.’

In accordance with RCW 9A.72.085, I declare under penalty of perjury under the laws of
the State of Washington that the foregoing is true and correct.

Dated October 18, 2012, at Olympia, Washington.

:Z_

Richard Smith

! Attachment A - Your Guide to Achieving A Satisfactory Safety Record - Definitions - Page v

? Attachment B — Your Guide to Achieving A Satisfactory Safety Record - Qualification of Drivers,
Scction 2, Page 55.

3 Attachment C — Your Guide to Achieving A Satisfactory Safety Record — Driver Qualification File
Checklist 391.51, Section 3, Page 61.



Attachment A

DEFINITIONS

Accident means an occurrence involving a commercial motor vehicle operating on a highway in interstate or
intrastate commerce that results in:

(i) Afatality;

(i) Bodily injury to a person who, as a result of the injury, immedialely receives
medical treatment away from the scene of the accident or

(iii) One or more motor vehicles incurring disabling damage as a result of the
accident, requiring the motor vehicles to be transported away from the scene

by a tow truck or other motor vehicle.

Adverse driving condifions means snow, sleel, fog, olher adverse weather conditions, 2 highway covered with
snow or ice, or unusual road and traftic conditions, none of which were apparent on the basis of information
known to the person dispatching the run at the time it was begun.

Alcohol means the intoxicating apent in beverage aleohol, ethyl alcohol, or other low malecular weight alcohols
including methyl and isopropyl alcohol.

Auto Transportation Velicle means any motor-propelled vehicle used in Auto Transportation operations,
Charter Bus and Excursion Bus means any vehicle with a seating capacity for seven or more persons, excluding
the driver.

Collection Site means n place where individuals present themselves [or the purpose of providing breath, body
fluid, or tissue samples to he analyzed for specific controlled substances.

Commeree when used in this document means the exchange or buying and selling of commadities (products
and services), involving transportation from place to place

Commercial Driver’s License (CDL) means a license issued in accordance with the requirements of 49 CFR,
Part 383, to an individual that authorizes the individual to drive a class of commercial mofor vehicle.

Commercial Motor Vehicle (CMV)(General definitions) means any self-propelled or towed motor vehicle used
on a public highway in commerce, to transport passengers or property, when the vehicle:

(1)  Has a gross vehicle weight rating or gross combination weight rating, or gross vehicle weight
or gross combination weight, of 4,536 kg (10,001 pounds) or more, whichever is greater; or

(2) s designed or used to transport more than 8 passengers, including the driver, for
compensation; or

(3) s designed or used to transport more than 15 passengers, including the driver) and is not used
to transport passengers for compensation; or

(4)  Is used in transportation of material found by the Scerctary of USDOT to be hazardous
under 49 U.S.C. 5103 and transported in a quantity requiring placarding under regulations
prescribed by the Secretary under 49 CER, subtitle B, Chapter 1, subchapter C.

Page v



Attachment B

Drivers must be qualified to operate commercial vehicles. Part 391 explalns
what a carrier must do to qualify drivers.

Generally, a commercial motor vehicle driver must meet the following

requirements:
. Be in good health.
. Be at least 18 years of age (if operating exclusively in Washington intrastate

commerce). Drivers operating in interstate commerce must be at least 21
years of age.

. Speak und read English well enough to converse with the general public,
understand highway traffic signs and signals, do hisfher job, respond to
official questions, and malke legible entries on reports and records,

. Be able to drive the vehicle sately.

. Be able to determine whether the vehicle is safely loaded.

‘ Know how to block, brace, and tie down cargo.

. Have only one valid commercial driver’s license.

. Not be disqualified to drive a commercial motor vehicle.

. Provide an employing motor carrier with a list of all motor vehicle

violations or a signed statement that the driver has not been convicled of any
motor vehicle violations during the past 12 months. A disqualified driver
must not be allowed to drive a commereial motor vehicle for any reason,

. Pass a driver’s road test,
. Test negatively for controlled substances,
. Complete an application for employment,

PHYSICAL QUALIFICATIONS AND EXAMINATIONS

All drivers of commercial vehicles must pass a physical examination, 1F the driver passes the
physical, the doctor will give the driver a medical examiner’s certificate that must be carried at
all times when driving a commercial vehicle, The certificate must be mn,wul every 2 years,
or sooner if instructed by the medical examiner.

Part 391.43 contains instructions for performing and recording phy*;lcal examinations, The
primary physical requirements are:

. Drivers must have good eyesight, Glasses or contact lenses are permitted,

. Drivers must hear well.- Hearing aids are permitted,

. Drivers must not use nor be addicted to amphetamines, narcotics, or other
drugs that may keep the driver from driving safely.

. Drivers cannot be clinically diagnosed as an alcaholic.

Section 2 Page 55 Revised March 2010



Attachment C

DRIVER QUALIFICATION FILE
CHECKLIST 391.51

. Driver’s Application for Employment * A person will not be al-

lowed lo drive a commercial motor vehicle unless he/she has émnplelcd and
signed an application for employment, MOTE: The application form must,
a3 a minimum , contain the information specified in 391.21(b).

49 CFR, 391.21

2. Inquiry to Previons Employers =3 yeare ** An investigation of
the driver’s employment record during the preceding 3 years, This investi-
gation must be made within 30 days of the date his/her cmployment begins,

49 CFR, 391.23(1)

ery 12 months, a motor carrier must require cach driver that it employs to
prepare and furnish it with a list of all violations of motor vehicle lraflie laws
and ordinances during the previous 12 months,

3. Inquiry to State Ageneies — 3 years An investi- 49 CFR, 391.21(a)
gation into the employee's driving record for the preceding three years, This (1)&(b)
investigation must be made within 30 days of the date histher employment

begis.

4. Annunl Review of Driving Record. Al lesst onee every 12 49 CTR,
months, & molor carvier must review the driving record of cach driver. A 9125
note stating the resulls of this review shall be included in the driver's qualili-

cation file. At least onee every 12 months, a motor carrier must make inquiry

into the driving vecord of each driver.

5 Annunl Driver’s Cerdification of Violatlons. At lcast onee ev- 49 CFR, 391,27

G, Driver’s Road Test and Certificate (or equivalent). A person must
not be allowed to drive a commereial motor vehicle until he/she has sue-
cesalully completed a road test and has been issued a certificate, or a copy of
| the license or certifigate that the motor carrier accepted as equivalent to the
driver's rond test, pursuant to section 391,33

49 CFR, 391.31&33

. Medical Examiner’s Certificate, The driver must puss o medi- 49 CTR, 39145
cal examination conducted by a li 1 healih care professional. A driver
must be issued a Medical Examiner’s certificate, which must be carried ut ull
times, and must be renewed every lwo years.
8. LCY Certificate o Training vr Certificate of Grand Lathering 49 CFR, 380,505 &
A person must nat be allowed to drive a LCV unril hefshe has been issued 38000
a LCV Driver-Training Cerlificate or a LCV Driver-Training Certificate of Tev 01-2004
Grand fathering.
9. Entry-Level Driver-Training Certificate (CDL Drivers only). A 49 CFR, 380.500
person must not be allowed to drive a CMV requicing a CDL without first
abtaining the required Entry Level Driver Training Certifionte.

*I'he prospective motor earrier must:

. Inform the applicant that the information provided on the application concerning

previous employers may be used, and the applicant’s previous employers will

be contacted, for the purpose of investigating the applicant’s safcty performance

history; and

¥ Notify the driver in writing of hisfher due process rights (see Due Process Rights in

191.93)

*2 Reeards must be maintained in secured location with controlled access

Section 3 Page 6l

Revised March 2010




Attachment E

Federal Motor Carrier Safety Administration, DOT

reguire corrective action in ordsr to avoid
having the carrier's nsw sntrant registration
revoked. or having the provisional operating
anthority or provisional Certificate of Reg-
istration suspendead and possibly revolksd,

[67 FE 12772, Mar. 19, 3002, as srnendsd a8 87
FE 51985, May 13, 2002 73 FR 76408, Dec, 16,
2008]

APPENDIE B TO PART 38—EXPLANATICN
OF BAFETY RATING PROCESS

ia) Bection 215 of the Motor Carrier Salety
Act of 1984 (40 7.8 0 31144 directed the Sec-
retary of Transportation to establish a pro-
cadure to destsrmine the safety fitnesa of
owners and operators of cormmercial motor
wehicles opsrating in interstate or foreizm
comimsree, The Becretary, in turn, dslsgated
this responsibility to the Fadsral Motor Car-
rier Bafety Administraticn (FROCSA )

(hy As directed. FMCO2A promulgated a
zafety fitnses resulation. entitled “Salety
Fitness Procsdures,” which setablished &
procadure to determins the safety fitnesea of
motor carriers throungh the assigromsnt of
safety ratings and established a “safsty {it-
neas standard™ that & motor carrier must
mest to obtain a “Satisfactory” safaty rat-
ing, FMCSEA latsr amendsd the safsty fitness
atandard to add & distinct requirement that
maotor carriers also be in complisnce with
applicable remnadial directivea,

ic) To meet ths safety fitness standard. a
motor carrier must mest two requirements,
First, ths carrisr must dsmonstrats to
FMO2A it has adequats safsty management
contrals in place that fanction sffectively to
snEure acceptabls compliance with the appli-
cable safsty requirements, (See §385 Ba)). A
“aafety fitness rating mesthodology™ (BFRM)
devaloped by FMOE2A uses data from compli-
ance reviews (CEa) and roadeide inspections
to rate motor carriers, Second, a mobor car-
rier must alse be in compliancs with any ap-
plicabls remeadial directivea issned in accord-
ance with subpart J, This second reguire-
ment is ast forth in §285.6(h).

(d) The safety rating procsss developed by
FMO2A s nsed to:

1. Bvaluate ths first componant of the safe-
ty fitness standard. undsr §385. 5a), and as-
gisn one of thres safety ratings (Satisfac-
tory,. Conditional, or TUneatisfactory) to
motor carriers operating in interstats com-
mercs, This procses conformms to §3856 Hay,
Hafety fitnees standard. and §3IBRET, Factora
to be considersd in dstermining a safety rat-
ing,

2. Identify motor carrisrs needing improve-
ment in their compliancs with the Fedsral
Motor Carrier Safety Regulations (FMCOERs)
and applicabls Hazardons Materials Regula-
ticne (HMEa), Thesse are carrier= rated Tn-
satisfactory or Conditional,

Pt. 385, App. B

(&} The hazsardous matsrials safety permit
regquirementa of part 385, subpart B apply to
intrastats motor carriers. Intrastate motor
carriers that ars subject to the hazardous
matarials safety permit requirements in sub-
part B will be ratsd un=zing squivalent State
requirementa whanever the FMCSEs are rof-
erenced in this appendizx,

(f) Ths safsty rating will be determined by
applying the B8FRM agqually to all of & com-
pany s motor carrisr operations in com-
mercs, including if applicable ite operaticons
in Canada and'or Mexico,

I, B0URCE OF DATA POR RATING METHODOLOGY

o) The FMOBAS rating procesa is built
upon the operaticnal tool noen as the CR.
This tool was developsad to assist Fedsral and
Htate safety specialists in gathering perti-
nent motor carrier compliancs and accidsnt
information,

(b} The CR is an in-depth ezamination of a
motor carrisr's operations and is used (1) to
rate nnrated motor carriers, (2) to conduct a
follow-up investigation on motor carriers
rated unsafisfoctory or conditional as a result
of a previous review, (3) to investigate com-
plainta, or (4) in responss to a requsest by a
motor carrier to resvaluate ite safsty rating,
Docnments such as those contained in driver
gualification files, records of duty statns, ve-
hicls maintenance records, and other records
are thoroughly szamined for compliancs
with ths FMO2Es and HMEs, Violations ars
cited on the CR document, Performance-
based information, when availabls, is uti-
lized o evaluate the carrier’s compliance
with ths vshiczle regulaticns, Recordable ac-
cident informeation is also collectad,

II, COoMVERTING R IMPORMATION INTO A
HAFETY RATING

(o) The FMC24 gathers information
through an  in-depth sxamination of ths
motor carrisr's compliancs with identified
“mcute” or “critical™ resmlations of ths
FMOEEs and HMEs,

(b} Acuts regulations are those idsntified
aa snch whers noncompliance is so severs as
to regquire immediats corrective actions by a
maotor carrier regardless of the overall safety
posture of the motor carrier, An szampls of
an acnte regulation is §3E3 3T(h). allowing.
requiring, permitting, or enthorizing an sm-
plogres with mors than one Commercial Driv-
er's Licenss (CDL) to aperats a commsraial
matar wvehicle, Moncompliance with
53 AT(h) is usually discovered when ths
motor carrier's driver gualification fils re-
flacta that the mobor carrisr had Inowledse
of a driver with more than one CDL, and atill
permitted the driver to opsrats a comimer-
cial motor wehicle, If the motor carrier did
not have such kEnowledgs or could not rea-
sonably be expscted to have auch kEnowledss,
then a violaticn would not be cited,

267



Pt. 385, App. B

(2) Critical regulations are thoes idsntified
asg such whers noncompliance relates to man-
agament and'or operaticnal controls. Thess
are indicative of breakdowns in a carvier's
managsment controls, An sxzample of a crit-
ical resmlation is §36 3ial(l). requiring or
permitting a property-carrying commmsrcial
motor vehicle driver to drive more than 11
hours,

{d) The list of the acute and critical regn-
lations which are used in determining safety
ratings is included at the end of this docu-
ment,

(&) Noncompliance with acute regulations
and patterns of non-compliancs with critical
reemlations are gunantitatively linked to in-
adegquate safety management controls and
nenally hisher than average accidsnt rates,
The FHMCSA has uesd noncompliance with
acnte regnlations and patterns of noncompli-
ance with critical regulaticne since 1989 to
dstarmine motor carriers’ adherence to ths
Hafety fitnsas standard in §386.5,

(f) The regulatory factors, evaluated on the
haszis of the adsgquacy of the carrier's safety
management controls, are (1) Parts 387 and
390; (2) Parts 362, 388 and 381; (3) Partes 383 and
395; (4) Parts 383 and 386 when thers are leaes
than three wvehicle inspections in the last 12
maonths to evaluate; and (6 Parts 87, 171, 177
and 180,

(g} For sach instance of noncompliancs
with an acute regulation or each pattern of
noncompliance with & critical regulation
during the CER. ons point will be asssgsed, A
pattern ie more than one viclation, When a
number of documents are reviawad, the num-
har of viclations required to mest a pattern
i= equal to at least 10 percent of thoss exarm-
ined,

(h}y Howevar, sach pattern of noncompli-
ance with a critical resulation rslative to
Fart 25, Hours of Service of Drivers, will ke
aszgesasd two pointa,

A, Vekicle Factor

(&) Whan a total of dhree or more inspections
are recorded in the Motor Carrier Management
Imformation System (MOMIS) during the twelve
months prior to the OR or performed at the time
of the repiew, the Vehicle Factor (Parte 303
and #84) will be evaluated on the basis of the
Omt-of-Barvice (008) rates and noncompli-
ance with acute regulations andior a pattern
of noncompliance with critical regnlations.
Ths results of the review of the 008 rats
will affect the Vehicle Factor rating as {fol-
lowwa:

1. If & motor carrisr has thres or mors
roadside wshicle inspections in the twelve
maonthe prior to the carrvier review. or thres
vahiclse inspected at the time of the review.
or a combination of the two totaling three or
mors, and the vehicle O08 rats is 34 percent
or greater, the initial factor rating will he
condittonal. The requirements of Part 348, In-
spaction, Repair. and Maintenance, will be

49 CFR Ch. Il (10-1-10 Edition)

sxamined daring sach review. The results of
the szamination could lowsr the factor rat-
ing to wmsatisfoctory if noncompliance with
an acute regulation or a pattern of non-
compliance with a critical regulation is dis-
covarad, If the szamination of the Part 396
reguirements reveals no such problems with
the systems the motor carrier is required to
maintain for compliancs, the Vehicle Factor
remains conditional.

3 If a carrier’s wehicle QOB rate is lass
than 34 percent. the initial factor rating will
be satisfactory. If noncompliance with an
acmte regulation or a pattern of noncompli-
ance with a critical regulation is discoversd
during the sxamination of Part 36 require-
menta, the factor rating will be lowersd to
condittonal. If the examination of Part 36 re-
guirements discovers no such problems with
the syetems the motor carrier is requnired to
maintain for compliancs, the Vehicle Factor
remains satisfoctory.

(b)) Nearly two million vehicls inspsctions
oconr on the roadeide sach yesar, This vehicle
inspecticn informeation is retained in the
MOMIS and is integral to evaluating motor
carriers’ ability to successfully maintain
their wvshicles, thus preventing them from
being placed OO08 during roadside inspec-
tions, Bince many of the roadside inspecticns
ars targeted to visibly defsctive vehicles and
sincs thers are a limited number of inspec-
tions for many motor carriers, the use of
that data iz limited, Bach CR will continus
to have the reguirements of Part 388, Inspec-
tion, Repair, and Maintsnancs, reviewsd as
indicated by the above sxplanation.

B. Accident Factor

(a) In addition to the five regulatory rating
factors, a sizth factor is includad in the proc-
sea to address the accident history of the
motor carrier, This factor is the recordabls
accident rate {for the past 12 months A re-
cordable accidsnt, consistent with the defini-
tion for “accident™ in 4% CFE 30805, means an
oconrrsncs involving a commercial motor
vshicls on a highway in meotor carrisr oper-
ations in commerce or within Canada or
Mexico (i the motor carrier alsc operates in
the United States) that resalts in a fatality:
in bodily injury to a person who, as a result
of the injury, immediately receives medical
treatment away from ths ecens of ths acci-
dsnt: or in cne or more motor vehicles incur-
ring disabling damage that reguires ths
maotor vehicle to be transportsd away from
the scens by a tow truck or other motor ve-
hicls,

(b} Racordable accidsnts per million miles
wars computed for sach CR performed in Fis-
col Tears 10841505 and 1896, The national awv-
erage for all carriers rated was 0,747, and 838
for carriers operating entirvely within the 100
adir mile radina,
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() Experisnce has shown that arban car-
riers, thoss motor carriers opsrating pri-
marily within a radins of less than 108 air
milsa (normally in urban areas) have a high-
el expoeurs to accidsnt situations becanss of
their environment and normally have hisher
accidsnt rates,

(d) The recordabls accident rate will be
need to rate Factor 6, Accident. It will he
need only when a motor carrier incurs two or
mors recordabls accidents occurred within
the 12 months prior to the UK. An urban car-
rier (a carrisr operating entirsly within a ra-
dins of 100 air milss) with a recordable acci-
dent rate greater than 1.7 will receive an un-
saiisfactory rating for the accidsnt factor, All
other cerriere with & recordable accident
rate greater than 1.5 will recsive an unsaiis-
factory factor rating. The rates are a result
of roughly douabling the naticnal averags ac-
cident rate for sach type of carrisr ratsd in
Fiscal Tears 1804, 1895 and 1956,

(&) The FMCSA will continue to consider
preventability when a motor carrisr contesta
a rating by pressnting compelling svidencs
that the recordabls rate is not a fair meansa
of evaluating ite accidsnt factor. Prevent-
ability will be determined according to ths
following standard: “If a driver. who exer-
cizes normal judgment and foresight could
hawve foressen ths possibility of the accident
that in fact cccurred. and avoided it by tal-
ing stepe within hisher control which wonld
not have risked cansing another kind of mis-
hap, ths accident was preventable, ™

. Factor Ratings

(a) Parta of the FMOB2Es and the HMEa
having similar characteristica are combined
together into five regulatory areas called
Hasctors,

(k) The following tabls shows the five resn-
latory factors, parta of the FMOSEe and
HMEa associated with each factor, and the
accident {actor. Factor Ratings are dster-
mined as follows:

FaoTORS

Gensral=Farts 37 and 20
Driver=FParts 362, 363 and 391
Operaticnial=Parts 32 and 395
Vehicle=Partes 383 and 306

Haz, Mat =Farts 397, 171. 177 and

Factorl
Factor
Factor 3
Factor 4
Factor &
180
Factor 8 Accident Factor=Rscordable Rate
“Hatisfactory' —if the
critical=0 pointa
“Conditional "—if the acute andlior critical=1
point
“Tneatisfactory™—if  the
critical=% or more points

acute and/or

acute andior
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ITI. SAPETY BATING
A. Rating Table

(a) The ratings for the six factors are then
entersd into a rating table which setablishes
the motor carrier’s safety rating,

(b} The FMTEA has dsvelopsd a computer-
ized rating formula for assessing the infor-
maticn obtained from the CR docwment and
is neing that formula in assizning o safety
rating,

MOTOR CARRIER SAFETY RATING TABLE

Fackr rEIHngE- Cresqall
Unaatisfackry Corditonal Safaty rating
2 of Tewer .., satistactory
mara than 2 Carditional
2 of Tewel Carditional
mara than 2 Lnsatistactary

B. Proposed Safety Rating

{a) Ths propossd safety rating will appsar
on the CR, The following appropriate infor-
mation will appsar after the last entry on
the R, MO2-151, part B,

Tour proposed safety rating is SATIS-
FACTORY.™

OR

“Your propoessd salety rating is CONDI-
TIOMAL."” The proposed safsty rating will
hezome the final safety rating 45 daye after
you receive this notics,

OR

“Your proposed safety rating is TNESATTS-
FACTORY.” The propossd safety rating will
hezome the final safaty rating 45 days after
yon receive this notics

(b Proposed safsty ratings of conditional or
unsatfoctory will list the deficisncies dis-
coversd during the CR for which corrective
actions must be talan,

() Proposed umsatisfactory safety ratings
will indicate that, if the wrsatisfactory rating
hecomes final, the mobor carrisr will he aub-
ject to the provision of §3518, which pro-
hibita motor carriers rated wesalizfoctory
from transporting hasardons materials re-
guiring placarding or more than 15 pas-
sangers, including the driver,

IV, ABSIONMENT OF FINAL BATING MOTOR
CARRIER NOTIFICATION

When the official rating is dstermined in
Waehington, D.C., the FMO2A notifies the
maobor carrisr in writing of ite safety rating
az prescribed in 38611, A proposed comdi-
tioral safety rating (which is an improve-
ment of an existing unsatisfactory rating) be-
comes effective as scon as the official safety
rating from Washington, DO, is issned, and
the carrier may also avail itsell of rslief

269



Pt. 385, App. B

under the § #8615, Administrative Raview and
538517, Change to safsty rating based on cor-
ractive actions,

V. MOTOR CARRIER REIGHTS TO A CHANGE IN
THE SAFETY BATING

Tnder §§%515 and 385,17, motor carriers
hawe the right to petition for a review of
their ratings if there are factual or procadural
digputes, and to request ancther review after
corrective actions have been talen, They are
the procsdural avennes a motor carrier
which belisves ite safety rating to be in errvor
may exercise, and ths means to request an-
othar review after corrective action has been
talen,

VI, CoNCLUSION

(a) FMUCEA believes this “safety fitnsess
rating methodology™ is a ressonabls ap-
proach to assismment of a safsty rating. as
regquired by the safety fitness regulations
(5386 .9), that most closely reflacts the motor
carrier's current level of compliance with
the safety fitness standard in §385.6(a), This
methodolosy has ths capability to incor-
porata regulatory changes as they ocour,

(b)) Improved compliance with the regula-
ticne leads to an improved rating, which in
turn increases safety. This increassd safety
i=m onr regulatory goal.

VII. LI3T OF ACUTE ANMD CRITICAL
ERSULATIONS,

3E211%a) Failing to implement an alcchol
andior controlled subetances testing pro-
gram (domestic motor carrier) (acuts).

B3E2115 by Failing to implement an alcchol
andior controlled subetances testing pro-
sram (forsign motor carrier) (acute).

BAE2.201 Teing a driver known to have an al-
cohol concsntration of 004 or greater
(acute),

3E2.211 Teing a driver who has refnsed to
submit to an alcohol or controlled sub-
stances test reguired wunder part 333
(Aot

A2 ML) Teing a driver knmown to havs
nsed a controlled substance (acute),

BAER21E Teing a driver kmown to have teat-
ed positive for a controlled subetancs
(acute),

B3E2.300(a) Teing a driver befors the motor
carrier has received a nsgative pre-smploy-
ment controlled substance test result (orit-
icall,

FAE2.308a) Failing to conduct post accidsnt
teating on driver for alzohol (critical),

BAE2.30% by Failing to condnct post accidsnt
testing on driver for controlled substances
(critical),

B3E2.305 Failing o implsment a reandom
controlled substances andior an alcohol
teating progradn (acuts),

BAE2. 305 b1y Failing to conduct random al-
cohol teeting at an annnal rate of not less

49 CFR Ch. Il (10-1-10 Edition)

than the applicable annual rate of the av-
erags number of driver positions (critical),

BAE2 305 b2y Failing to conduct random
controlled substances testing at an annmal
rate of not less than the applicable annumal
rate of the average number of driver posi-
tiona {critical),

BAE2 A0 a) Teing a driver who has not an-
dergons a retuwrn-to-duty alcohol test with
a result indicating an alcochol concsntra-
tion of lesa than 002 (acute),

BAE230% by Teing a driver who has not an-
dergons a return-to-dunty controlled sub-
stances test with a result indicating a
verified negative result for controlled sub-
stances (acuta),

BAERE02  Allowing a driver to psricrm safety
sensitive nction, after engaging in con-
duct prohibited by subpart E. without
being svaluated by substance abuss profess-
sional, as reguired by 3BT E05 (critical),

BAEAE06 a) Teing a driver within 34 hours
after being found to have an alcohol con-
cantration of 0,02 or greatsr but less than
0,04 (acute).

BAE2A06(c)(1) Teing a driver who has not an-
dergons a return-to-duty alcohol test with
& result indicating an alcohcol concsntra-
tion of less than 02 or with verified nsea-
tive teat result. after engaging in conduct
prohibited by part 382 subpart B (acute),

BAE2A06(cH(2Wil) Failing to subject a driver
who has heen idsntifisd as nseding assist-
ance to at least siz unannouncad follow-up
alcohol andfor controlled substance tests
in the first 12 months {ollowing the driv-
er's raturn to duty (critical),

B3B3 2%(a) Opsrating a commsrcial motor
vehicle without a walid commercial driv-
ar's license (critical).

§3E3.3Ta) Enowingly allowing, reguiring,
permitting. or anthorizing an smployes
with a comrmsrcial driver’s licenss which ia
snap=ndad, revoked, or canceled by a stabs
or who is disqualifisd to operate a cominsr-
cial motor vehicle (acute),

38337} EKnowingly allowing, reguiring,
permitting. or anthorizing an smployes
with more than one commercial driver's li-
cenas to operate a commercial motor vehi-
cle {acute),

383 6lia) Enowingly allowing, requiring,
permitting . or anthorizing a driver to drive
who is disqualified to drive a commercial
motor vehicle (acutea),

B3BT.T(a) Operating a motor vehicle without
having in effsct the required minimum lav-
els of financial responsibility coverags
(acute),

387.7(dy PFailing to maintain at principal
place of usiness regquired proof of finan-
cial responsibility (critical),

387 0ia) Operating a passsngsr carrying
vehicle without having in effect the re-
gquirsd minimum levels of financial reapon-
sibility (acute).
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§387.01idy Fadling to maintain at principal
place of business reguired proof of finan-
cial responsibility for pessenger carrying
vehicles (critical).

§300.15(bx2) Failing to maintain copies of
all accidsnt reporte required by Siats or
cther governmental sntities or insursrs
(critical),

530038 Malkins, or cansing to maks frandun-
lent or intentionally false statemsnta or
records  andior reproducing frandulent
records (acnte),

§391.11ibx4) Tseing a physically ungualified
driver {aonts),

§301.15ia) Teing a  disqualified  driver
(acute),
5301 45ia) Ueing a driver not medically ex-

amined and certified (critical),

5301 45ibx1) Teing a driver not medically
examined and certified during the pre-
cading 34 months (critical

5301 Alia) Failing to maintain driver quali-
fication file on sach driver employsd (crit-
izall,

5301 61ibx2) Failing o maintain inguiries
into driver's driving record in driver's
qualification file (critical).

301 61ibHT) Failing to meaintain medical
examiner's certificate in driver's gqualifica-
tion fils (critical).

53022 Operating a motor vehicls not in ac-
cordance with the laws, ordinances, and
regulations of the jurisdiction in which it
is being operated (critical),

5302 4(k) Reaquiring or psrmitting a driver
to drive whils under the influence of, or in
pogsesmion of, a narcotic drug, amphst-
aminse, or any other subetance capable of
rendering the driver incapabls of safely op-
erating a mobtor vehicls (acute).

302 6(k)(1) ERequiring or permitting a driver
to drive a motor vehicle while undsr the
influsncs of, or in possession of, an intoxi-
cating beverags (acuts),

B2 5L Requiring or permitting a driver
who shows evidence of having consumed an
intoxicating beverage within 4 hours to op-
erats a motor vehicle (acute),

53826 Scheduling a run which would necas-
sitate the vehicle being operated at speads
in excess of those prescribed (critical).

302 0a)1l) Requiring or permitting a driver
to drive without the wvehicle's cargo being
properly  distribnted and adsguately se-
curad {critical),

5385 1hy1wi) Requiring or permitting a
property-carrying comimercial motor vehi-
cle driver to drive more than 165 hours
(Driving in Alasla) {critical),

5385 1h)1wii) Requiring or permittine a
property-carrying comimercial motor vehi-
cle driver to drive after having been on
duty 30 hours (Driving in Alaska) (critical),

5386 1h)1wiii) Bequiring or permitting a
property-carrying comimercial motor vehi-
cle driver to drive after having besn on
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duty more than T0 hoars in T coneecutive
daye (Driving in Alaska) icritical),

B85 1hyilyivy ERequiring or permitting a
property-carrying comimercial motor vehi-
cle driver to drive after having besan on
duty more than 80 howrs in 8 consecutive
daye (Driving in Alaska) icritical),

5385 1h)y2wi) Requiring or permitting a pas-
seNEer-cArrying commercial motor vshicls
driver to drive more than 15 howrs (Driving
in Alasks) (critical),

5386 1ih)2wii) Requiring or permitting a pas-
sENEer-carrying commercial motor vehicls
driver to drive after having heen on duty 20
houre (Driving in Alaska) (criticall,

BA05 1h)idyiil) Requiring or psrmitting a
passenger-calTying commercial motor we-
hicle driver to drive after having been on
duty more than T0 howrs in 7 consecutive
daye (Driving in Alaska) (critical),

5385 1h)y2wiv) Requiring or permitting a
pAassenger-calTVInE commercial motor we-
hicle driver to drive after having besn on
duty more than 80 hoare in 8 consecutive
daga (Driving in Alaska) (critical),

§385.1(o) Requiring or permitting a propsrty-
carrying commercial motor vehicle driver
to drive after having besn ocn daty 16 con-
secutive hours (critical )

5385 3 a)1l) Bequiring or permitting a prop-
erty-carrying commercial motor wvshicls
driver to drive more than 11 hours (crit-
icall,

53856 3 a2 Baquiring or permitting a prop-
erty-carrying commercial motor wvehicls
driver to drive after the end of the 14th
homr after coming on duty (critical).

5385, 3(k)(1) Bequiring or permitting a prop-
erty-carrying commercial motor wvehicls
driver to drive after having beesn on duty
more than 6 hours in 7 consscutive days
(critical),

5385 32 Baquiring or permitting a prop-
erty-carrying commercial motor wehicls
driver to drive after having besn on duty
more than 70 hours in 8 consscutive days
(critical),

5385 3 c)1l) Bequiring or psrmitting a prop-
erty-carrying commercial motor wvshicls
driver to restart a period of T consecutive
daye without takine an off-duty psricd of
34 or more consecutive hours (critical),

BA85 3c)id) Raguiring or psrmitting & prop-
erty-carrying commercial motor wvehicls
driver to restart a period of 8 consecutive
dage withont taking an off-duty periced of
3 or more consecutive hours (critical),

53856 6(a)1) Requiring or permitting a pas-
BENEEr-cArTYing commercial motor vehicls
driver to drive more than 10 hours (crit-
icall,

53856 6(a) 2y Bequiring or permitting a pas-
sENger-carrying commercial motor vehicls
driver to drive after having hesen on duty 15
hours (critical),

§385.5()(1) Requiring or permitting a pas-
seNEer-cArrying commercial motor vehicls
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driver to drive after having besn on duty
more than 80 hours in 7 consscutive days
(critical),

5385 6(b)WZ) Bequiring or permitting a pas-
sElEer-carrying commercial motor vehicls
driver to drive after having besn on duty
more than 70 hours in 8 consscutive days
(critical),

5385 8(a) Failing to require driver to make a
record of duty status (critical),

§385.8(e) Fales reports of records of duty
statns (critical),
§A85.8(1) Fadiling to require driver to forward

within 13 days of completion, the original
of the record of duty status (critical),

B85 8(k)1) Failing to pressrve driver's
record of duty status for & monthe (crit-
izall,

§AB5.8(k)1) Failing o pressrve driver's
records of duty statns supporting docn-
menta for & months {(critical),

5388 3(k) Failing to kesp minimum records
of inspection and wehicle maintenancs
(critical),

A O(cyly BRequiring or psrmitting the op-
eration of a motor vehicle declared “ont-

cf-gervice™ heafore rvepairs were mads
{acute),
5386 11ia) Failing to require driver to pre-

pars driver vehicls inspaction report (crit-
izall,

538 11ic) Failing to comrsct Ont-of-Bervics
defecte listed by driver in a driver wvshicls
inspsction report before the wehicle is op-
erated again (acute),

38 1T(a) Teing a commercial motor vehi-
cle not periodically inspected (critical),

3 1Tig) Failing to promptly repair parts
and accessories not meesting minimnam
periodic inspection standards (acute),

53897 6(a) Failing to ensure a motor vehicls
containing Division 1.1, 1.5, or 1.8 {explo-
sive) material is attendsd at all times by
ita driver or a qualifisd representativs
(acute),

5387 Tayl) Perking a motor wehicle con-
taining Divieion 1.1. 1.2, or 1.3 materials
within § feet of travelsd portion of high-
way or street (critical),

B30T Tk Parkine a motor wehicle con-
taining haserdons material(s) other thean
Divieion 1.1, 1.2, or 1.3 materials within &
feet of trawveled portion of highway or
streat (critical).

5387 13(a) Permitbing a psrson to emoks or
carry & lighted cigarstte, cigar or pips
within 25 feet of a motor wvehicle con-
taining Class 1 matsrials, Class § mate-
riala, or flamnrmable materiala classified as
Divieion 3.1, Class 8 Divisions 41 and 4.2
(critical),

5307 1%a) PFailing to farnish driver of motor
vehicle transporting Diviedon 1.1, 1.3, or 1.3
(explosive) materials with a copy of the
rules of part 3 andior emergsncy responss
instructions (critical),
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5387 87(d) Requiring or permitting the oper-
ation of & motor vehicle containing explo-
sives in Class 1, Divisions 11, 1.5, or 1.3
that is not accompanisd by a written routs
plan (critical),

§387.101(dy ERequiring or permitting ths op-
aration of a motor vehicls containing high-
way route-controlled guantity. as defined
in §173. 403, of radicactive materials that is
not accompanisd by a written ronte plan.

§171.158 Cearrier failing to give immediats
telephone notice of an incident inveolving
hazardons matsrials (critical).

§171.16 Cearrier failing to malke a writben re-
port of an incident involving hazardons
materials (critical).

1720 %a) Accepting for transportation or
transporting & package containing a poi-
sonons-by-inhalation matsrial that is not
marked with the words “Inhalation Haz-
ard"” (acute),

172 T04(a )4y Failing to provide
awarensas training (critical).

172 T04(a by Failing to provide in-dspth se-
curity awarensess training (critical).

5172800 by Transporting HM without a sscn-
rity plan (aouts),

5172800 by Transporting HM without a sscn-
rity plan that conforms to Bubpart I re-
quirements (acuts),

172,800k Failure to adhers %o a regquirsd
security plan (acmate),

§172.80%b) Failure to maks copies of secu-
rity plan awvailable to hazmat smployses
(critical),

§173.24ib)(1) Accepting for transportation or
transporting a package that has an identi-
fiakle release of a hasardous matsrial to
the envircnment (acute),

§173.421{a) Accepting for transportation or
transporting a Class T (radicactive) mate-
rial dsscribed, marked, and packaged as a
limited quantity when the radiation level
on the surface of the package exceads
0.006m Bv/honr (0.5 mremhonr) {acute).

§173.481{a) Accepting for transportation or
transporting in a Type A packaging a
graater gquantity of Class 7 (redicactive)
material than anthorized (acute),

§173.431(b) Accepting for transportation or
transporting in a Type B paclkaging a
graater guantity of Class 7 (radicactive)
material than anthorized (acute),

5173 441{a) Accepting for transportation or
transporting a package containing Class 7
(radioactive) material with external radi-
ation sxcseding allowable litnita (acute),

§173.44% by Accepting for transportation or
transporting a package containing Class 7
(radicactive) material when ths tempsra-
ture of the accessible sxternal surface of
the loaded package sxceeds B0 0 (122 °F) in
cther than an szclusive nse shipment, or 86
S (185 "F) in an exclusive uss shipment
(acute),

5173 44%a) Accepting for transportation or
transporting a paclkags containing Class 7

security
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(radicactive) material with removable con-
tanination cn the external surfaces of the
package in exceess of permiesible limits
(acute),

177800 ¢c) Failing to instruct a catesory of
employese in hasardons materiales regula-
tions (critical),

177,801 Accepting for transportation or
transporting a forbiddsn material (acats),
§177.83%a) Loading or unloading a Claes 1
(explosive) material with the engine run-

ning (acute)

B177.83Kec) Accepbing for transportation or
transporting Divieion 1.1, 1.2, or 1.3 {explo-
sive) materiales in a motor vehicle or com-
bination of vshicles that is not psrmitted
(acitie),

§177.83%)) Traneferring Divieion 1.1, 1.2, or
13 (explosive) materialsa betwesn con-
tainers or motor vshicles when not per-
mitted (acute),

§177.817a) Transporting a shipment of haz-
ardons materiale not accompanied by a
properly prepared shipping paper (critical),

§177.817(=2) Failing to maintain propsr ac-
caggibility of shippine papers (critical),

§177.82%a) Moving a transport vshicle con-
taining hazardons material that is not
properly marksd or placarded (critical),

§177.841(2) Transporting a packaze hsaring
a poison label in the sams transport vehi-
cle with material marked or kmown o be
{foodetuff. feed. or any edible matsrial in-
tended {or consumption by humans or ani-
mals nnless an sxception in §177 841(e)(i) or
(ii) i= et (acuts),

5180 407a) Transporting a shipment of hasz-
ardons material in carge tank that has not
been inspected or retested in accordance
with §180 407 (critical).

5180 407(c) Failing to periodically test and
insp=ct a cargo tank (critical),

5180 415 Failing to mark a cargo tank which
passed an inspsction or test reguired by
G180 407 (criticaly.

5180 417(ayly Failing to retain cargo tank
manufacturer's data report certificats and
related papsrs. as required (critical),

B1R0 417 a2y Failing to retain copise of
cargo tank mannfacturer's certificate and
related papers {or alternative report) as re-
quired (critical),

[62 FER 60043 WNov, 6 1997, as amended at 63

FE. 62859, MNow, 10, 1988; 66 FE 1197, Mar, 7,

2000; 68 FE ZA613, Apr. 23, I003; 70 FE HM70,

Ang, 35, 3005; 72 FR 8780, July 5 2007; 72 FE
1359, Dec, 17, 2007; 76 FE 17244, Apr, 5. 2010]

AFFENDIX C! TO PART 325—REGULATIONS
PERTAINING To¢ REMEDIAL DIREC-
TIVES IN PART 3856, BUEFART J

§395 1(hi1xiy Raguiring or permittine a
property-carrying commercial motor vehicls
driver to drive more than 15 hours (Driving
in Alaska),
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395 1(hyliiy Bequiring or permitting a
property-carrying commercial motor vehicls
driver to drive after havins been on duty 30
hours (Driving in Alaska),

G395 1(hiliily Requiring or permitting a
property-carrying commercial motor vehicls
driver to drive after having been on duty
mars than 70 hoars in 7 consecutive days
(Driving in Alaska).

§395 1(hiliiv) Requiring or permitting a
property-carrying commercial motor vehicls
driver to drive after having been on duty
mars than B0 hoars in 8 consecutive days
(Driving in Alaska).

§395 1(h2)i) Raquiring or pesrmittineg a
passsnger-calTying commercial motor vehi-
cle driver to drive more than 15 hours (Driv-
ing in Alaska)

395 1(hy2iily Requiring or permitting a
passsng er-caITying commercial motor vehi-
cle driver to drive after having been on duty
20 hours (Driving in Alaska),

§395 1(hy2)iily BRequiring or permitting a
passsng er-calTying commercial motor vehi-
cle driver to drive after having been on duty
more than 70 hours in 7 consecutive days
(Driving in Alaska).

§395 1(hy2)ivy Requiring or permitting a
passsng er-calTying commercial motor vehi-
cle driver to drive after having been on duty
more than B0 hours in 8 consecutive days
(Driving in Alaska).

395, 1{0)y Requiring or permitting a prop-
erty-calrying comimsrcial motor wshicls
driver to drive after having besn on daty 16
consecutive hours,

305 ®awl) Fequniring or permitting =
property-carrying commercial motor vehicls
driver to drive more than 11 hoara,

095 Haul) ERequiring or permitting a
property-carrying commercial motor vehicls
driver to drive after the end of ths 14th hoar
after coming on daty.

395 2 buly ERequiring or permitting a
property-carrying commercial motor vehicls
driver to drive after having heen on duty
maors than 80 hours in T consscntive days,

395 3 buly ERequiring or permitting a
property-carrying commercial motor vehicls
driver to drive after having been on duty
maors than 70 hours in 8 consscntive days,

395 % ci(l) Requiring or psrmittine e
property-carrying commercial motor vehicls
driver to restart a period of T consecutive
dags without taking an off-dnty period of 34
or more consacutive hours,

395 3 ci(Z) ERequiring or permitting e
property-carrying commercial motor vehicls
driver to restart a period of 8 consecutive
dags without taking an off-dnty period of 34
or more consacutive hours,

§395 Waul) ERequiring or permitting a pas-
sanger-calTying commercial motor vshicls
driver to drive more than 10 houra,

§395 Kanly Requiring or psrmitting a pas-
sanger-calTying commercial motor vshicls
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Attachment F

PART |

NORTH AMERICAN STANDARD DRIVER
OUT-OF-SERVICE CRITERIA

POLICY STATEMENT

The purpose of this part is to identify violations that render the commercial
motor vehicle operator unqualified to drive or out-of-service, The necessity
for all enforcement personnel to implement and adhere to these standards is:
(1) a matter of law; (2) perceived as necessary by the society we are charged
with protecting, and (3) a professional obligation if substantial enhancement
in the safety of commercial motor vehicle operators is to be achieved.

Except where state, provincial, territorial, or federal laws preclude enforce-
ment of a named item, motor carrier safety enforcement personnel and their
jurisdictions shall comply with these out-of-service violation standards,

OUT-OF-SERVICE VIOLATION: Violations under this category preclude fur-
ther operation of a commercial motor vehicle by its driver for a specified
period of time or for some violations until a required condition is met. An
example of the former standard is hours of service violations.

FMCSR code references in the North American Standard Out-of~Service

Criteria are simply recommendations to help inspectors find an appropriate
citation. Other violation codes may be more suitable for a specific condition.

© 1997-2012 Commercial Vehicle Safety Alliance {*Revised April 1, 2012} All rights reserved.




4. DRIVER MEDICAL/PHYSICAL REQUIREMENTS

*5.

*6.

a. Skill Performance Evaluation Certificate

No skill performance evaluation in possession, when required,
(391.49(;)) Declare driver cut-of-service.,

v, Medical Certificate

(1) Operating a commercial vehicle without corrective lenses or
hearing aid as indicated on the driver’s medical certificate.
(391.11(b)(4)) Declare driver out-of-service.

(2) When an inspector has knowledge and/or evidence that a
driver is/is not in possession of a valid medical certificate,
and is not in possession of any and all required exemptions
for the following conditions: vision, hearing, insulin-using
diabetes, epilepsy or any other condition which is likely to
cause loss of consciousness or any loss of ability to control a
commercial motor vehicle. (391.41(a)(1)) Declare driver

out-of-service.

(3) Operating a passenger-carrying vehicle without possessing a

valid medical certificate. (391.41(a)) Declare driver out-of-
NOTE: Canadian operators possessing a valid Provincial or
lerritorial icense of the proper class includes a valid Medical
Certificate. '

NOTE: Mexican operators possessing a valid Licencia Federal
de Conductor of the proper class includes a valid Medical
Certificate.

' SICKNESS

When so impaired that the driver should not continue the trip..
~ (392.3) Declare driver out-of-service until no longer impaired.

FATIGUE
*a. When so fatigued that the driver of a property-carrying vehicle

should not continue the trip. (392.3) Declare driver out-of-
service for ten (10) consecutive hours.

® 1997-2010 Commercial Vehicle Sofety Allance {*Revised April 1, 2010} Al rights reserved.



Attachment G

§385.1
Subpart A—General

1385.1 Purpose and scope.

{a) Thir part seatablizshea FPMUOBA'R
procadurss to determine the safety fit-
neas of motor carriers, to assign safoty
ratings, to direct motor carrisrs to
take remedial action when raquired,
and to prohibit motor carriers deter-
mined to ba unfit from operating a
CMV

(ki This part establishes the safaty
agsurance prograimm for a new entrant
motor carrier initially ssaking to reg-
igter with FMOBA to condunot inter-
ghats oparations. It also describes the
coneequancas that will ocour if the new
entrant faile to maintain adeaguate
bagic pafety management controla

(o) Thir part establishes the safaty
permit program for a motor carrisr to
trangport the tyvpes and guantities of
hazardous matariale listed in §986.403

{d) The provisions of this part apply
to all motor carriers aubject to the re-
quirementa of this subchapter, szcept
non-buainess private motor carriers of
pasRangars

{e) Bubpart F of this part establighos
procadures to perform a roadability re-
view of intermodal equipment pro-
viders to determine their compliance
with the applicable Faderal Motor Car-
riar Bafety Ragulations (FMO2ERs)

[68 FE. 60034, Aug, 23, 3000, as amendsd at 87
FE 31982, May 13, 2002; €2 FE 25366, Juns 30,
2004; 73 PR 76813, Dec, 17. 2008; 76 FR. 17240,
Apr, 5. 2010]

49850

Applicable safety regulations or reguire-
menis means 40 CFR chaptar III, sub-
chapter B—Fedaral Motor Carrier Safa-
t¥ Regulations or, if the carrier is an
intrastate motor carrier subject to the
hazardous materiale safety pormit re-
quirementa in subpart E of this part,
tha aguivalant Btate standards; and 49
CPFER chapter I, subchapter C—Haz-
ardous Matariale Ragulations

CMV means a commercial motor va-
hicle ag defined in §200.6 of this sub-
chaptar

Commercial motor wehicle shall have
the same meaning as described in §300.5
of this subchapbar, excapt that this daf-
initien will alec apply to intrastate
motor wvehicles eubject to the haz-

Definitions and acronyms.

49 CFR Ch. Il (10-1-10 Edition)

ardous matariale safety permit raquire-
meants of pubpart E of this part

MCO84 means the Faderal Motor
Carrier Bafety Administration

FIMCQSRs mean Faderal Motor Carrier
Bafoty Ragulations (40 CFR parta 360
200

HME: means the Hazardous Mata-
rials Ragulations (40 CFER parts 100-
178)

Motor carrier operafions in commerce
meang ocommercial  motor  vehicle
transportation operations either—

{1y In interstate commerce, ol

{2y Affecting interstats commeroca

Neww emtrani 18 a motor carrier not
domicilad in Mexico that appliss for a
Tnited States Department of Transpor-
tation (DOT) identification number in
order to initiate operations in inter-
ghate commeroa

New entrant regisiration i the reg-
igtration (U8 DOT mamber) grantad a
new antrant before it can begin inter-
gbate operations in an l8-month moni-
toring period. A safoety andit muat be
parformed on a new entrant's oper-
atlons within 18 monthe after racaipt of
ite U8 DOT number and it must be
found to have adequate baslc eafoty
managament controla to continne opar-
ating in interstate commerce at the
end of the 18-month pericd

Preventable accident on the part of a
motor carrier means an aceildant (1)
that invelved a commercial motor ve-
hicla, and (3} that could have been
avertad but for an act, or failure to act,
by the motor carrier or tha driver

Reviewrs. For the purposes of this
part:

{1y Compliognce review mMeans an oh-
gite examinaticn of motor carrier oper-
ations, such as drivers” hours of sarv-
ice, maintenance and ingpaction, driver
qualification, commercial drivers li-
cengse requirements, financial responsi-
bility, accidanta, hazardous matariales,
and other safety and transportation
records to detartnine whether a motor
caltier meats the safety fithess stand-
ard. A compliance review may be con-
ducted in response to a request to
change a safety rating, to investigate
potantial vwiolations of safety regula-
tions by motor carriers, or to inves-
tigate complainta or other evidence of
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Federal Moter Carrier Safety Administration, DOT

safety violations. The compliance re-
view may result in the initiation of an
enforcement action

(2) Safety audit means an examination
of a motor carrier’s operations to pro-
vide sducational and technical aseist-
anca on eafoty and the oparational re-
quirementa of the FMCU2Es and appli-
cable HMER and to gathar critical safo-
ty data needad to make an assessment
of the carrier’s safety performance and
baglc safety management oontrols
Bafoty auditea do neot resalt in safaty
ratings

(3 Safety management conirols means
the systoame. policies programe, prac-
ticos, and procedures used by a motor
caltier to enpure compliance with ap-
plicable safety and hazardous materiale
regulations which ensure the safe
movemant of products and passengers
throngh the fransportation syetem,
and to reduce the risk of highway acci-
dents and hagardous materiale inci-
dents resulting in fatalities, injuries,
and proparty damage

(4) Readability review mealg ahl oh-
gite examination of the intermodal
equipment: provider'es compliance with
tha applicabla FMCRERa

RSPA means the Besearch and Spa-
cial Programs Adminiatration

Safety fitness defermination means the
final determination by FMCBA that a
motor carrier meate the safoty fitnoss
standard undar §335.5

Safety rating or rating meang a rating
of “Batisfactory,” “Conditional® or
“TIngatisfactory.”” which the FMOBA
agslghe to a mobtor carrler using the
factore prescribed in §386.7, ag com-
puted under the Safety Fitnees Bating
Mathodology (BFREM) set forth in Ap-
pendiz B to this part and baged on the
caltiar's demonetration of adeguate
gafety management controls under
§386.5(a). A safety rating of “‘Batisfac-
tory’® or “‘Conditional™ is necessary,
but not sufficient, te meat the ovarall
gafety fithess standard undsr §385.5

(1) Satisfactory safety roafing Means
that a motor carrier hag in place and
functioning safoty managament ooh-
trole adequate to meet that portion of
the safety fithess pbandard prescribed
in §386.5(a). Bafety management coh-
trole are adaguate for this purpose if
they are appropriate for the size and

§3854

type of operation of the particular
motor carriar

(2) Conditional safety rofing means a
motor carrier dees not have adegquate
pafety managament controls in place to
ensure compliance with that portion of
the safety fithess standard prescribad
in §385.5(a), which could result in oc-
currences listad in §385.5(a)1) through
(2311}

(3) Unsafisfactory safety rating means
a motor carrier does not have adaguate
pafety managament controls in place to
ensure compliance with that portion of
the safety fithess standard prescribad
in §285.6(a), and this has resultad in oc-
currences listad in §385.5(a)1) through
(2311}

(4) Dmrated carrier means that the
FMCSA has not assigned a safety rat-
ing to the motor calrier

[63 FR. 50968, Dec, 19 1988, as amended at 66
FE 40805, Aug, 16, 181: 62 FER 60042, Novw. 6,
1997; €7 FR 13779, Mear, 19, 2002; &7 FR 31983,
May 15, 2002; 60 FR. 38347, June 30, 2004; 72 FR
34738, July & 2007; 73 FR 76818, Dec, 17, 2008:
6 FR. 17240, Apr, §, 3010]

i385.4 Matter

Erence.

{a) Incorporation by reference. Part 285
includes referances to certain matter
ol materiale, ag listad in paragraph (b)
of this ssction. The taxt of the mate-
rials i not included in the regulations
contained in part 386 The materiale
are heraby made a part of the regula-
tioneg in part 385, The Diractor of the
Federal Ragister has approved the ma-
teriala incorporatad by referancs in ac-
cordance with 6 TLB.C. 663(a) and 1 CFE
part 61, For materiale suabject to
change, only the apecific version in the
regulation is incorporatad. Matsrial is
incorporatad ag it existe on the date of
the approval and a notice of any
changes in thess materials will be pub-
lished in the FPEDERAL RECISTER

(b) Matter or materials referenced n
part 385, Ths matter or matariale in
this paragraph are incorporatad by ref-
erence in the corresponding sections
noted

(1) “"Morth American Standard Ount-
of-Bervice Criteria and Lewvel VI In-
gpection Procadurss and Out-of-Service
Critaria for Commercial Highway Vahi-
cles Transporting Transuranics and
Highway Boute Controllad Quantitiss

incorporated by ref-
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Attachment H

STATE OF WASHINGTON
WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION

1200 S. Fvergreen Park Dr. S.W.,, PO. Box 47250 Olympia, Washington 98504-7250
(360) 664-1160 = TTY (360) 586-8203

October 4, 2012

Byron Lott

BML Investments, LLC
1724 10™ Place NE

Bast Wenalchee, WA 98802

RE: Safety Violations — Follow-up Tnspection - Action Plan
Dear Mr. Lott:

Between September 13 and 21, 2012, Washington Utilities and Transportation Commission
(commission) staff conducted a compliance review inspection of BML Investments, LLC d/b/a
Wenatchee Valley Shuttle (BML Investments). During that inspection, Motor Carrier Safety
Inspector Rick Smith found numerous violations, resulting in an unsatisfactory safety rating for
BML Investments.

Violations of Commission Order

Mr. Smith determined that BML Investments operated on 13 oceasions during a period of time
that the company’s auto transportation certificate was suspended. On July 2, 2012, in Docket
TC=121120, the commission ordered BML Investments’ auto transportation certificate (C-64605)
suspended [or a period ol 30 days ellective June 25, 2012, for the company’s failure to file proof
of the required liability and property damage insurance. The commission received proof of the
required insurance on July 17, 2012, and lifted the suspension.

Mr. Smith found that three BML Investments employees lransporled passengers on the following
dates, in vinlation of the commission’s suspension order:

e Mike Price:  June 28, July 1, July 3, July 8, July 14, July 15

e Michael Webley: June 27, July 2, July 12

e Slacia Zintz: June 30, July 4, July 7, July 14

We have recommended that the commission assess penaltics against BML Investments for these
violations. If the commission decides to assess penaltics, you will receive notice under separate
cover.



Byron Lott
Octoher 4, 2012
Page 2

Safety Violations

The commission’s rules require passenger transportation companies to comply with Title 49,
Code of Federal Regulations (CFR)'. During the compliance review, Mr. Smith found 377
specific violations of WAC 480-30-221, as follows:

o 7 violations of CFR Par(l 391.11(b)(6) — Failing Lo require driver (o furnish lis{ of motor
vehicle traffic violations each 12 months.

e 7 violations of CFR Part 391.11(b)(8) — Using a driver who has not taken a road test or
who has not been issued a certificate of driver’s road test or presented an operator’s
license, or cerlificate of road test which the motor carrier accepted as equivalent.

e 1 violation of CFR Part 391.25(a) — Failing to make an inquiry into the driving record of
each driver to the appropriate State agencies in which the driver held a commercial motor
vehicle operator’s license at least once every 12 months.

o 114 violations of CFR Parl 391.45(a) — Using a driver nol medically examined and
certified. (Critical violations)

e 2 violations of CFR Part 391.51(a) — Iailing to maintain driver qualification file on each
driver employed. (Critical violations) .

e 114 violations of CFR Part 392.7 - Requiring or permitting a driver to drive without
assuring himself that the safety parts and accessories are in good working order (pre-trip
inspection).

e 13 violations of CFR Part 392.9a(a) — Operaling a motor vehicle providing {ransportation
requiring operating authority without the required operating authority.

e 114 violations of CFR Part 395.8(a) — Failing to require driver to make a record of duty
status. (Crfﬁ_crd violations)

o 2 violations of CFR Part 396.3(b)(1) - Failing (o keep & mainlenance record which
identifies the vehicle, including make, serial number, year, and tire size.

e 2 violations of CFR Part 396.3(b)(2) — Failing to have a means of indicating the nature
and due date of the various inspection and maintenance operations to be performed.

e 1 violation of CFR Part 396.19(b) - Failing to maintain evidence of inspector’s
qualifications.

We have recommended that the commission penalize BML Investments for utilizing seven
drivers who were not medically examined or certified. If the commission decides to issue
penalties, you will receive nolice under separale cover.

Safety Action Plan
BML Investments received an unsatisfactory safety rating during this inspection. An
unsalisfactory safety raling means a motor carrier does not have adequate safety management

' WAC 480-30-221, Vehicle and driver safety requirements, enclosed.



Byron Lott
October 4, 2012
Page 3

controls in place to ensure compliance with safety fitness standards.2 We are very concerned
about BML Investments” operations and safety practices and belicve commission staft has
provided more than adequate information and assistance to you on how to comply with
commission rules.

No later than October 19, 2012, you must provide a written safety action plan addressing each
violation discovered during the compliance review. The safety action plan must include:
e Specific information about the actions BML Investments has taken to correct the
violations noted, with added attention and documentation given to the critical violations.
Please include copies of current medical certifications for all drivers.
e Specific actions taken to ensure the violations do not reoccur and long term goals of
continuing efforts to stay in compliance in the future.
e A written statement that BML Investiments will operate in compliance with the
commission tules.

Commission staff will schedule a follow-up inspection with BML Investments within the next
120 days. Be advised that if our staff finds repeat critical violations or if BML Investments
receives a conditional or unsatisfactory salety rating, we will recommend the commission take
additional enforcement action. This could include additional penalties and a possible suspension
of BML Investments’ authority.

Please send your written safety action plan to Betty Young, Compliance Investigator,
Transportation Safety, Washington State Utilities and Transportation Commission, by email to
byoung@ute.wa.gov or by regular mail to P.O. Box 47250, Olympia, WA 98504, If you have
questions, Ms. Young can be reached at 360-664-1202, or by e-mail at the address listed above.

Sincerely,
David Pratt

Assistant Director, Transportation Safety

Enclosure

249 CFR Parl 385—Salely Fitness Procedures — 3853 — Definitions and acronyms.




WAC 480-30-221 Vehicle and driver safety requirements.

(1) Companies must comply with all state and local laws and rules governing licensing, vehicle safety, and driver
safety. Companies must also comply with the parts of Title 49, Code of Federal Regulations (49 C.F.R.), adopted by
reference, that are shown in the following chart. Information ahout 49 C.F.R., including the version adopted by the
commission and where to obtain copies is sel out in WAC 480-30-999.

Notes:

49 C.F.R. Part:
Part 40 - Procedures For Entire Part 40 is adopted and applies to

Transportation Workplace Washington intrastate operations.

Drug and Alcohol Testing

Programs
Part 382 - Controlled Substance and Entire Part 382, including definition of

Alcohol Use and Testing commercial motor vehicle, is adopted and

applies to Washington intrastate operations.

Part 383 - Commercial Driver's License | Entire Part 383, including dcfinition of

Standards; Requirements and | commercial motor vehicle, is adopted and
Pcnaltics applies to Washington intrastate operations.

Part 379 - Preservation of Records Entire Part 379 is adopted and applies to
Washington intrastate operations.

Part 380 - Special Training Entire Part 380 is adopted and applies to

Requirements Washington intrastate operations.

Part 385 - Safety Fitness Procedures Entire Part 385 is adopled and applies to
Washington intrastate operations.

Part 390 - Safety Regulations, General | Entire Part 390 is adopted and applies to
Washington intrastate operations, with the
following exceptions:

(1) The terms "motor vehicle," "commercial
motor vehicle," and "private vehicle" are not
adopted. Instead, where those lerms are used
in Title 49 C.F.R., they have the meanings
assigned to them in WAC 480-30-036 (Motor
vehicle and private vehicle) and WAC 480-30-
211 (Commercial motor vehicle).

(2) Whenever the term "director" is used in
Title 49 C.F.R., it means the commission.

Part 391 - Qualification of Drivers Entire Part 391 is adopled, with the following
exceptions:

(1) Part 391.49 (alternative physical
qualification standards for the loss or
impairment of limbs) is not adopted for drivers
who operate vehicles exclusively within
Washington state. Instead refer to WAC 480-




30-226 for intrastate medical waivers.

Part 392 - Driving of Motor Vehicles Entire Part 392 is adopted and applies to
Washington intrastate operations.

Parl 393 - Parls and Accessories Entire Part 393 is adopted and applies to
Necessary for Safe Operation | Washington intrastate operations.

Part 395 - Hours of Service of Drivers Entire Part 395 is adopted and applies to
Washington intrastate operations.

Part 396 - Inspection, Repair, and Entire Part 396 is adopted and applies to
Maintenance Washington intrastate operations.

Part 397 - Transportation of Hazardous | Entire Part 397 is adopted and applies to
Materials, Driving and Parking | Washington intrastate operations.
Rules ’

(2) Companies must:
(a) Maintain all motor vehicles in a safe and sanitary condition; and
{b) Ensure lhal vehicles are free of defecls likely lo resull in an accident or breakdown.

(3) Nu company, ils agents, officers, or employees, will allow any article, commodity, or substance to be loaded in
or on any motor vehicle used by the company to transport passengers that is dangerous to the lives and safety of
passengers.

(4) No company, its agents, officers, or employees will allow any article, commodity, or substance to be loaded in
or on any motor vehicle used by the company to transpart passengers that is prohibited by the hazardous materials
rules in Title 49 C.F.R. from being transported on passenger-carrying vehicles.

(5) All motor vehicles operated under the provisions of this chapter are at all times subject to inspection by the
commission or its duly authorized representatives.

(8) The commission will place out-of-service any motor vehicle having safety defects identified in the North
American Uniform Out-Of-Service Crileria. Information about the North American Uniform Out-Of-Service Criteria
including the version adopted and where to obtain copies is set out in WAC 480 30 999. A company must not operate
any vehicle placed out-of-service until proper repairs have been completed.

(7) The commission will place out-of-service any driver meeting criteria identified in the North American Uniform
Out-Of-Service Criteria. A company must not allow a driver who has been placed out-of-service to operate a motor
vehicle until the conditions causing the driver to be placed out-of-service have been corrected.

|Statutory Authority: RCW 80.01.040, 80,04 160, 81.04 160, and 34.05.353. 11-04-041 (Docket A-101466, General Order R-562), § 480-30-
221, liled 1/25/11, elfective 2/25/11. Statutory Authority: RCW 80.01.040, 81.04.160, §1.12.050, 81.68.030, and 81.70.270. 06-13-006
(General Order No. R-533, Docket No. TC-020497), § 480-30-221, filed 6/8/08, effective 7/9/06.]




