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BEFORE THE WASHINGTON STATE

UTILITIES AND TRANSPORTATION COMMISSION

	WASHINGTON UTILITIES AND TRANSPORTATION COMMISSION,



Complainant,


v.

MEEKER SOUTHERN RAILROAD,



Respondent.


	DOCKET TR-110221

MEEKER’S ANSWER TO THE COMMISSION’S COMPLAINT 


1 In response to the Washington Utilities and Transportation Commission’s Complaint on its own motion, Respondent Meeker Southern Railroad (“Meeker Southern”), by and through its attorney David L. Halinen, answers and alleges affirmative defenses as follows: 
ANSWER IN REGARD TO THE COMMISSION’S

ALLEGATIONS OF THE PARTIES
2 In regard to Complaint ¶2, Meeker Southern admits that the Washington Utilities and Transportation Commission is an agency of the State of Washington with jurisdiction over public railroad-highway grade crossings within the State of Washington under RCW Chapter 81.53 but alleges that the extent of the Commission’s jurisdiction may be subject to federal preemption.

3 In regard to Complaint ¶3, Meeker Southern admits that it is a company that owns and operates a railroad in the State of Washington.

ANSWER IN REGARD TO THE COMMISSION’S 

ALLEGATIONS OF JURISDICTION
4 In regard to Complaint ¶4, Meeker Southern (a) admits that the Commission has jurisdiction over the subject matter of this Complaint pursuant to RCW 80.01.040, RCW 81.01.010, RCW 81.04.110, RCW 81.04.380, and RCW 81.04.460 but alleges that the extent of the Commission’s jurisdiction may be subject to federal preemption and (b) admits that the Commission has jurisdiction over Meeker Southern because it is a public service company under RCW Chapter 81.04 but alleges that the extent of the Commission’s jurisdiction may be subject to federal preemption.

ANSWER IN REGARD TO THE COMMISSION’S 

ALLEGATIONS OF BACKGROUND
5 In regard to Complaint ¶5, Meeker Southern admits that the alleged facts set forth in Complaint ¶¶6 through 13 establish probable cause for the Commission to complain against the activities of Meeker Southern and to seek a penalty in accordance with applicable law.

6 In regard to Complaint ¶6, Meeker Southern admits all of the allegations therein.
7 In regard to Complaint ¶7, Meeker Southern admits all of the allegations therein.
8 In regard to Complaint ¶8, Meeker Southern admits all of the allegations therein.

9 In regard to Complaint ¶9, Meeker Southern admits all of the allegations therein.

10 In regard to Complaint ¶10, Meeker Southern admits all of the allegations therein.

11 In regard to Complaint ¶11, Meeker Southern admits all of the allegations therein. 

12 In regard to Complaint ¶12, Meeker Southern admits all of the allegations therein. 

13 In regard to Complaint ¶13, Meeker Southern admits that Staff’s investigation asserts that Meeker Southern violated Order 01 in Docket TR‑100036 each of 50 times that Meeker Southern had a train cross over 134th Avenue East on the spur track for the purposes of delivering or picking up freight cars from Sound Delivery Service between October 17, 2010 and December 20, 2010.  However, because (a) Condition 3 of Order 01 required that “[a]ll work . . . be completed to the reasonable satisfaction of Commission Staff and Pierce County Public Works and Utilities Staff prior to the Petitioner starting operation of the spur line and Phase 1 Service Siding”
 (emphasis added) and (b) starting operation of the spur line and Phase 1 Service Siding only occurred once (during October 2010), Meeker Southern only admits to a single violation of Order 01.  Meeker Southern denies that the other 49 crossings of 134th along the spur line were (i) “starts” of the operation of the spur line and Phase 1 Service Siding and (ii) violations of Order 01 in Docket TR‑100036.
ANSWER IN REGARD TO THE COMMISSION’S ALLEGATIONS OF APPLICABLE LAW AND REGULATIONS

14 In regard to Complaint ¶14, Meeker Southern admits that under state law, a common carrier includes railroads and railroad companies.  RCW 81.04.010(11).

15 In regard to Complaint ¶15, Meeker Southern admits that the term “public service company” includes every common carrier.  RCW 81.04.010(16).

16 In regard to Complaint ¶16, Meeker Southern admits that under RCW 81.04.380, (a) every public service company that violates any Commission order is subject to a penalty of up to one thousand dollars for every such violation and (b) in the case of a continuing violation, every day’s continuance thereof shall be a separate and distinct offense.
17 In regard to Complaint ¶17, Meeker Southern admits that the Commission is authorized to file a complaint on its own motion setting forth any act or omission by any public service company that violates any law or any order or rule of the Commission.  RCW 81.04.110.

ANSWER IN REGARD TO THE COMMISSION’S 

ALLEGATIONS OF COMPLAINT
18 In regard to Complaint ¶18, Meeker Southern admits that the Commission, through its Staff, re-alleged the allegations contained in Complaint paragraphs 5 through 13.

19 In regard to Complaint ¶19, Meeker Southern admits that it violated Commission Order 01 in Docket TR-100036 by commencing operation of the spur track and Phase 1 Service Siding at the 134th Avenue East railroad crossing prior to all proposed work shown on the design drawings being completed to the reasonable satisfaction of Commission Staff and Pierce County Public Works and Utilities Staff.  Also in regard to Complaint ¶19, Meeker Southern admits that it had a train cross 134th along the spur track on 50 occasions for the purposes of delivering or picking up freight cars from Sound Delivery Service between October 17, 2010 and December 20, 2010.  Meeker Southern denies all other allegations set forth in Complaint ¶19.
AFFIRMATIVE DEFENSES
20 Meeker Southern asserts in the alternative the following affirmative defenses:

a. Affirmative Defense 1:  Only a Single Violation Occurred.  Because (i) Condition 3 of Order 01 in Docket TR‑100036 required that “[a]ll work . . . be completed to the reasonable satisfaction of Commission Staff and Pierce County Public Works and Utilities Staff prior to the Petitioner starting operation of the spur line and Phase 1 Service Siding” (emphasis added) and (ii) starting operation of the spur line and Phase 1 Service Siding could have and did only occur once, only a single violation of Order 01 occurred, a violation that occurred when Meeker Southern started operation of the spur line and Phase 1 Service Siding during October 2010 by having its first train hauling freight to Sound Delivery Service cross 134th Avenue East along the spur line.  None of the subsequent 49 crossings of 134th along the spur line were starts of the operation of the spur line and Phase 1 Service Siding and thus none of them were violations of Order 01 in Docket TR‑100036.

b. Affirmative Defense 2:  Alternatively, a Single Violation Occurred Only on Each Day that Crossings Occurred.  Each separate crossing of 134th along the spur line on each day that crossings occurred cannot possibly be construed to be Meeker Southern starting operation of the spur line and Phase 1 Service Siding.  While Meeker contends that there was only one start of operation of the spur line and Phase 1 Service Siding (see Affirmative Defense 1, above) assuming, arguendo, that the first crossing of 134th along the spur line on each of the 18 days that such occurred (for the purposes of delivering or picking up freight cars from Sound Delivery Service between October 17, 2010 and December 20, 2010) amounted to Meeker Southern starting operation of the spur line and Phase 1 Service Siding, only 18 violations of Order 01 occurred, not 50 violations as Staff has alleged.

c. Affirmative Defense 3:  Mitigating Circumstances Militate Against Imposition of a Penalty.  Alone or in connection with Affirmative Defenses 1, 2, 4, and 5, several mitigating circumstances exist relating to the violation.  Some of them are set forth in the table that is part of Exhibit B attached to my February 15, 2011 letter to Betty Young, Compliance Investigator, Transportation Safety Enforcement, Washington Utilities and Transportation Commission, a letter with its exhibits hereby incorporated by reference.  [A copy of that letter with its exhibits, including above-referenced Exhibit B, is attached to this Answer as Attachment 1 and is also attached (as Appendix Q) to the report of the Staff Investigation of Meeker Southern Railroad dated March 2011 prepared by Ms. Young.]  Further elaboration of those mitigating circumstances, as well as identification and discussion of additional mitigating circumstances, are set forth on pages 2 through 10 of my February 28, 2011 letter addressed jointly to Fronda Woods, Assistant Attorney General, Washington Utilities and Transportation Commission, and to Ms. Young, a letter with its attached exhibits that is hereby incorporated by reference.  [A copy of that letter along with its six attached exhibits labeled Exhibits 1 through 6 is attached to this Answer as Attachment 2 and is also attached (as Appendix R) to the report of the Staff Investigation of Meeker Southern Railroad dated March 2011 prepared by Ms. Young.]

d. Affirmative Defense 4:  Meeker Is Already Bearing a $22,600 Expense That Is a Functional Equivalent to an Extensive Civil Penalty and, in View Thereof, the Commission Should Not Impose a Penalty:  Meeker Southern is already bearing an expense that is a functional equivalent of a civil penalty amounting to $22,600—see the main text of my Attachment 2 letter to Ms. Woods and Ms. Young on pages 31 through 33 thereof
 and see footnotes 11 and 12 on pages 32 and 33 thereof.  The Commission should not impose a civil penalty on top of that expense.  Affirmative Defense 4 should be considered alone and in connection with Affirmative Defenses 1, 2, 3, and 5.

e. Affirmative Defense 5:  In View of (a) the Approach to Civil Penalties the Commission Took in WUTC v. Puget Sound Energy, Inc., Docket No. UG-001116 (the “PSE Case”) and (b) a Comparison and Contrasting of the Circumstances of that Case with the Circumstances of the Subject Case (including the comparison of the $106,000 in civil penalties and funding of an anti-drug and alcohol misuse awareness training program in the PSE Case in relation to the $22,600 Functional Equivalent of a civil penalty in the subject case), the Commission Should Not Impose a Penalty Against Meeker Southern.  Pages 11 through the middle of page 14 of my Attachment 2 letter to Ms. Woods and Ms. Young describe in detail the approach to civil penalties the Commission took in Washington Utilities and Transportation Commission v. Puget Sound Energy, Inc. (Docket No. UG-001116; 2002 Wash. UTC LEXIS 235) (July 25, 2002) (the “PSE Case”).
  Pages 14 through 35 of my Attachment 2 letter set forth a detailed application of the approach to penalties used in the PSE Case to Meeker Southern’s violation, including a comparison and contrasting of the circumstances of PSE’s violation with the circumstances of Meeker Southern’s violation (such as a comparison of the Commission-affirmed settlement agreement in the PSE case that provided for a combination of only $106,000 in civil penalties and funding of an anti-drug and alcohol misuse awareness training program in that case in relation to the $22,600 functional equivalent of a civil penalty that Meeker Southern is already bearing in the subject case, despite the fact that the violation in the PSE case was clearly more severe and a much greater risk to public safety and despite the fact that PSE has 5,000 times the annual earnings that Meeker Southern has).
  Affirmative Defense 5 should be considered alone and in connection with Affirmative Defenses 1, 2, 3, and 4.

REQUEST FOR TELEPHONIC

PREHEARING CONFERENCE
21 Meeker Southern hereby requests that a telephonic prehearing conference be scheduled concerning this case.
DATED this 21st day of April 2011.

HALINEN LAW OFFICES, P.S.


By: ____________________________

David L. Halinen

WSBA #15923

Attorney for Meeker Southern Railroad 
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� The phrase “prior to starting operation of the spur line” in Condition 3 of Order 01 of Docket TR�100036 is not synonymous with a phrase like “prior to any crossing of 134th along the spur line,” a phrase that Staff appears to be reading into Condition 3.





� The main text of my Attachment 2 letter to Ms. Woods and Ms. Young on pages 31 through 33 states:





Effect of a Penalty  





In considering whether or not Commission Staff should recommend that the Commission impose a penalty, several factors should be kept in mind in view of the Commission’s PSE Case Opinion relating to the effect of a penalty.   





First of all, note that in working with Public Works officials during mid-December 2010 to determine the extent of 134th Avenue East roadway improvements that ought to be completed, instead of merely making a slight adjustment to the roadway slope south of the spur track and extending south the paving work on an extension of that adjusted slope roughly another 20 feet beyond the south end of the repaved roadway section that Meeker’s contractor had built during October 2007 (i.e., slope adjustment and extended paving work that would have fully met the roadway design specified on the originally approved civil drawings), Meeker promptly agreed with Public Works and with Commission Staff to regrade and repave 134th to the north of the main line track about 60 feet because doing so will provide a better roadway at the crossing.11  That roadway work to the north of the main line track, the design of which is now reflected on the revised civil drawings that Public Works approved on January 25, 2011 with the agreement of Commission Staff, will correct a longstanding roadway edge sag problem along the west edge of the roadway a short distance to the north of the existing main line track.  Meeker had no legal duty to correct that problem and could not constitutionally have been compelled to correct it in connection with Meeker’s addition of the spur track because the spur track lies to the south of the main line track rather than to the north of it [and therefore the spur track did not exacerbate the problem to the north, leaving no “nexus” between the roadway’s existing problem to the north and installation of the spur track to the south—see Nollan v. California Coastal Commission, 483 U.S. 825, 107 S. Ct. 3141, 97 L. Ed. 2d 677 (1987)].  By agreeing in mid-December to do that roadway work to the north of the main line track rather than merely make a slight adjustment to the roadway slope south of the spur track and extend south the paving work on an extension of that adjusted slope roughly another 20 feet, Meeker (a) has already incurred a cost of approximately $10,000 in topographic surveying and civil engineering design fees from Sitts & Hill Engineers and (b) estimates an additional construction cost of approximately $12,600 beyond the approximately $3,500 that it would have cost to extend the paving to the south approximately another 20 feet to comply with the originally approved civil drawings.13  That combined $22,600 surveying, engineering, and construction expense incurred by Meeker in good faith for the safety and benefit of the general motoring public should be viewed as the functional equivalent of a civil penalty.  The Commission should not impose a civil penalty on top of that expense.





(Emphasis added.)





� The PSE Case was cited and used for comparative analysis in my Attachment 2 letter because it describes in detail factors that the Commission considers in regard to penalty cases and because Meeker Southern is aware of no reported Commission decisions relating to penalties concerning violations by a railroad.  (See the first paragraph on page 11 of my Attachment 2 letter.) 





� From pages 33 to 35 of my Attachment 2 letter to Ms. Woods and Ms. Young, the main text states:





The second factor that should be kept in mind in relation to the effect of imposition of any penalty on Meeker is that the above-noted $22,600 functional equivalent of a civil penalty that Meeker has already incurred is a tremendously greater expense for tiny short line railroad company Meeker than the $106,000 total amount of the $50,000 civil penalty and $56,000 cost to implement an anti-drug and alcohol misuse awareness-training program for Puget’s employees was for utility giant Puget in the PSE case.  Meeker is one of three operating divisions of Ballard Terminal Railroad Company L.L.C. (“BTRC”).  (The other two are BTRC’s Ballard Terminal division and Eastside Rail division.)  Mr. Cole has advised me that the total income that BTRC earned (not received) by all three of those divisions during the entirety of 2010 was only $664,064.  In contrast, Puget’s January 2011 online Fact Sheet reports annual revenues of $3.32 billion—see my attached mark up of that Fact Sheet, Exhibit 6.  That means that Puget’s annual revenues are almost exactly 5,000 times greater than BTRC’s gross earnings.  





In proportion to each company’s annual earnings, the total $106,000 that Puget had to pay in the Commission-approved settlement of the PSE case would be like BTRC/Meeker only having to pay $21 in total.  Imposition of any civil penalty upon Meeker when Meeker is already bearing a $22,600 functional equivalent of a civil penalty would be manifestly unjust and unfair.  That is all the more evident when contrasting (a) the Commission’s finding in the PSE Case Opinion that Puget’s “lack of the required [drug and alcohol] testing program [may have] allowed an impaired person to make critical judgments that will contribute to a future incident,” which the Commission stated “is a very serious matter and warrants substantial action,” with (b) the following two facts: 





(i)	As I pointed out in detail on pages 3 to 7, above, under the particular operational circumstances in Meeker’s case, use of the spur track for transit of Sound Delivery’s railcars during the period of the violation posed no significant safety risk to motorists or pedestrians at the 134th crossing; and 





(ii)	As explained in detail on page 3 above in relation to Terry Lawrence’s hearing testimony, overall public safety and worker safety were enhanced by the spur’s premature use because that use enabled the unloading of 25 of the 27 railcar loads of the 6-foot diameter, 80- to 85-foot-long, up to 33-ton pipe segments to shift from Meeker’s East Puyallup team track (where the unloaded pipe had to be loaded onto trucks and driven to the Sound Delivery site for unloading there) to Sound Delivery’s new loading dock at the Sound Delivery site (where the unloading to the Sound Delivery site was made directly onto Sound Delivery’s loading dock, which was much better suited for the unloading operation).





The third factor that should be kept in mind (a factor that is related to the first two) is that the $22,600 functional equivalent of a civil penalty is already more than large enough to connote the significance of Meeker’s violation.  The addition of any direct civil penalty imposed by the Commission to that already very large functional equivalent of a penalty would make the total very excessive in view of the PSE Case Opinion.  That is extremely clear in view of both (a) the great degree of cooperation and correction that Meeker has exhibited as I have demonstrated on pages 16 through 30, above (cooperation that, unlike the lack of an admission by Puget of a violation in the PSE Case involved a straightforward admission of a violation by Meeker in the subject case), and (b) the above-explained relative sizes of the Commission-approved PSE $106,000 settlement amount and the BTRC/Meeker $22,600 functional equivalent of a civil penalty in relation to the 5,000-times-greater revenue that PSE has than BTRC has.





(Italics in the original.)
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