BEFORE THE WASHINGTON UTILITIESAND TRANSPORTATION COMMISSION

Docket No. UE-031942

PACIFICORP dba PACIFIC POWER &

LIGHT COMPANY APPLICATION FOR MITIGATION OF
PENALTY

Pursuant to RCW 80.04.405, PeacifiCorp doing business as Pacific Power & Light
Company (“PecifiCorp”) respectfully gpplies for mitigation of the pendty assessed in the
November 26, 2003 order ng pendty (the “Order”) of the Washington Utilities and
Trangportation Commisson (the “Commission”) in this docket.

PecifiCorp respectfully urges the Commission to exercise its discretion to mitigate
or excuse the pendty assessesin the Order. A pendty seems unwarranted in the
circumstances present here, where:

The particular rules at issue (Chapter 480-107 WAC) are capable of a
variety of interpretations, and PacifiCorp’ s interpretation — that draft
request for proposals (“RFP”) filings may not be required unless a utility
intends to acquire new resources viaa Commission-approved RFP —
appears reasonable.

The particular rules at issue have not been uniformly implemented or
enforced since their adoption in 1989.

The circumstances present in the industry when the rules were adopted in
1989 are vadtly different today, and require are-working of the rulesto
maintain their rdevance and to reflect exiging practices. The

Commission has recognized as much by commencing a rulemaking to re-
examine the RFP and Least Cogt Planning (“LCP”) rulesin light of
advances in the dectric utility industry. (Docket No. UE-030423 and UE-
030311)

PacifiCorp has complied with the essentia requirements of the rule by
(2) submitting an avoided co4 filing that conforms to the L CP recently
approved by the Commission, and (2) regularly issuing RFPs throughout
its system to periodicaly provide an opportunity for developersto offer
proposals and for the Company to gather pricing information from the
market. Thereisno question that PacifiCorp isin compliance with the
requirements impaosed on utilities under the Public Utility Regulatory
Policies Act of 1978 (“PURPA™).
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Communications regarding this Application should be addressed to:

Christy Omohundro

Vice Presdent, Regulation

PacifiCorp

825 NE Multnomah Street, Suite 800
Portland, OR 97232

Telephone: (503) 813-6092

Facsmile: (503) 813-6060

E-mail: christy.omohundro@pacificorp.com

James M. Van Nostrand

Justin R. Boose

STOEL RIVESLLP

600 University Street, Suite 3600
Sesattle, WA 98101-3197
Telephone: (206) 386- 7665
Facsmile (206) 386-7500
E-mail: jmvannostrand@stod .com

FACTUAL BACKGROUND

A. PacifiCorp’sLCP and RFP Filings

On January 24, 2003, PacifiCorp filed its LCP with the Commission pursuant to
WAC 480-100-238. At thetime, it was not PacifiCorp’ sintention to acquire new
resources viaa Commissonapproved RFP. In response to inquiries from Commisson
gaff, PacifiCorp explained its understanding that the RFP process was dective and that it
was not looking to acquire new resources viaa Commission-approved RFP.

On August 14, 2003, PecifiCorp filed its biennid avoided cost rates in accordance
with Chapter 480-107 WAC. PacifiCorp’s avoided cost caculations indicated a period of
systemwide energy sufficiency for the period between 2003 and 2006. Inits avoided

cost filing, PacifiCorp reaffirmed itsintention not to seek new resources through a
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Commissionapproved RFP process. The letter accompanying PacifiCorp’s avoided cost
filing Sated:

“Although PacifiCorp is currently seeking to acquire

certain types of resources through specificaly-tailored

solicitations, it does not propose to issue a Commission:

goproved RFP in Washington as a means of securing

additiond resources. Accordingly, thisfiling can be

considered to be an RFP with aresource block of zero.

WAC 480-017-040." (Aug. 14, 2003 Letter from Christy

Omohundro to Carole Washburn at 2.)
Based on discussons with Commission Staff subsequent to the August 14 filing,
PacifiCorp filed aforma RFP for asupply block of zero on September 25, 2003. On
October 3, 2002, the Commission issued a letter which formaly accepted PacifiCorp’s
LCP. On November 26, 2003, Commission entered the Order assessing an $11,300

pendty for fallureto file adraft RFP from April 23 to August 14, 2003.

B. Rulemaking Process To Revisit Chapter 480-107 WAC
During the same period in which PecifiCorp was expected to file a draft RFP, the

Commission initiated a rulemaking procedure to reconsider the RFP rules. On April 18,
2003, the Commission issued a Notice of Opportunity to File Written Comments
concerning the Commission’ s review of Chapter 480-107 WAC. According to the
CR-101 Statement, the review:

“will examine whether the current rule provides the results

that it was origindly intended to achieve and whether the

rule is congstent with laws, with appropriate and lawful

policies, and with the advances in technology in the dectric

industry.” (April 18, 2003 CR-101 Statement in Docket

No. UE-030423 at 1.)

The Commission’sreview covers such topics as “conditions that trigger,” “ conditionsto

waive’ and “schedule for” an RFP process. (Id.)
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In response to the Notice, PacifiCorp filed comments proposing that the
Commission retain the RFP process as an optiona — not exdusive — meansfor acquiring
new resources. (May 16, 2003 Comments of PacifiCorp in Docket No. UE-030423 at 5.)
PecifiCorp further proposed that the rule be restructured to (1) make the RFP process
more streamlined and flexible to permit utilities to respond to changesin dynamic
markets, and (2) provide an identifiable benefit from use of the process, such as enhanced

regulatory certainty. (Id. at 5-6.)

Puget Sound Energy (“PSE”) filed comments proposing that the Commission
reconcile the regulations in Chapter 480-107 WA C — which recognize that the RFP
processis not the exclusive process for acquiring new resources — with indications that
the Commission views the RFP process as the preferred means of doing so. (May 16,
2003 Comments of PSE at 3.) PSE aso echoed PacifiCorp’s comments that any revision

to the RFP process should provide gregater flexibility and regulatory certainty (1d.)

ARGUMENT

PecifiCorp respectfully submits that impaosition of a pendty isinappropriate for
at least four reasons. Firgt, Chapter 480-107 WAC should not be construed to require an
RFP filing unless a utility makes the eection to acquire new resources viaa
Commissiongpproved RFP. Second, the ongoing rulemaking proceeding to revise the
RFP rules strongly suggests that the rules are unclear and unworkable in their present
form. Third, fairness suggests that PacifiCorp not be punished for not filing an RFP, a
practice that has been widdly followed by utilities and apparently condoned by the

Commission in the fourteen years Since the regulations were implemented. Fourth,
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PecifiCorp complied with the essentia features of Chapter 480-107 WAC initsfilings.

Each of theses bases are addressed below.

A. Chapter 480-107 WAC Should Not Be Construed to Require an RFP Filing
When A Utility Does Not Seek To Acquire New Resour ces viaa Commission-
Approved RFP
Chapter 480-107 WAC gives utilities flexibility to determine whether to acquire

resources through a Commissionapproved RFP or via other means.

WAC 480-107-001(1) provides that

“[t]hese rules do not preclude electric utilities from
constructing electric resources, operating conservation
programs, purchasing power through negotiated purchase
contracts, or otherwise taking action to satisfy their public
sarvice obligations.” (emphasis added)

This language was added during the rulemaking process in 1989 to clarify that while

utilities were encouraged to use Commission-gpproved RFPs as ameans of acquiring

resources, there was not a requirement that competitive bidding be the exclusive means of
acquiring resources. The next sentence in the rule makesiit clear that resources can be
acquired other than through competitive bidding:

Information about the price and availability of dectric

power obtained through the bidding procedures described

in these rules may be used, in conjunction with other

evidence, in generd rate cases and other cost recovery

proceedings pertaining to resour ces not acquired through

these bidding procedures. (emphasis added)

Thus, a utility has achoice in resource acquidtions. (1) it can proceed with an RFP

approved by the Commission, or (2) it can acquire resources through any other means.

Based on the above, PacifiCorp has long interpreted the regulations as only

requiring an RFP when, based on its LCP and other relevant considerations, a utility
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elects to acquire new resources viaa Commission-approved RFP. Accordingly, asin
prior periods when it elected not to acquire resources through a Commission-approved
RFP, PacifiCorp did not file adraft RFP within the timeframe contemplated in

WAC 480-107-060(2)(a).

Theingtant pendty proceeding indicates that the Commission interprets
Chapter 480-107 WAC as requiring a utility to automaticaly file adraft RFPin
connection with its LCP, even when the utility does not intend to acquire resources
through a Commission-approved RFP. Such an interpretation appears to be incons stent
with the text and context of the regulations and with a reasonable resource acquisition
policy. Severd arguments support this conclusion.

Fird, this interpretation seemingly contradicts WAC 480-107-001(1), which
expresdy provides that a Commisson-approved RFP is not the exclusive means of
acquiring new resources. The interpretation negates the flexibility contained in
WAC 480-107-001(1) by requiring every utility to file an RFP irrepective of its resource
acquigtion srategy.

Second, thisinterpretation is likely to result in unnecessary “zero resource-block”
RFPfilings by utilities. 1t has been the practice of utilities in Washington to file RFPs
with aresource-block of zero in an effort to comply with the regulaions, while a the
same time preserve the flexibility alowed under the rules to acquire resources through
other means. (See PacifiCorp’s 2003 RFP; Avista Energy’ s 2003 RFP.) Thefiling,
review and approva process for such RFPs are time-consuming and expensive for the

Commission, the utilities and other interested parties. Such expenditures seem to be
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largely unnecessary, as no new resource development will occur pursuant to “zero
resource-block” RFPfilings.

Third, the RFP filing timelinesin WAC 480-107-160 are unworkable irrespective
of the resource block proposed by the filing utility. During the 90-day period in which
the utility is supposed to develop and file its RFP, it will likely not have obtained
Commission gpprovd of its LCP. Because any Commissonrequired changesto a
utility’s LCP may dter (1) the utility’ s proposed resource acquisition block aswell as (2)
the basis for cdculating avoided cogts, it makes sense to have alessrigid timdine for

RFPfiling and gpprova.

B. The Ongoing Rulemaking Proceeding Strongly Suggests That The RFP Rules
AreUnclear And Unworkable

The exigtence of an ongoing rulemaking proceeding to revise the RFP rules
indicates a consensus among participants in the process that the current rules are
unworkable. Assuggested by PSE's commentsin the rulemaking, eventsin the industry
have overtaken the origina purpose of therule:

“Since the Commission last examined the LCP and RFP
rules, there has been a sea of change in the dectric power
indugtry. Then, the industry was struggling to come to
gripswith issues related to retail competition and
anticipated reliance on purchases from wholesale markets
and independent power producers or qualifying facilities
under PURPA.” (May 16 Comments of PSE at 1.)
Utilities are reluctant to use RFPs based on concerns that the processis not

sufficiently flexible to keep pace with the redlities of the competitive market, and fallsto

provide meaningful incentives concerning rete recovery. Significantly, a centrd issuein
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the rulemaking processis an evauation of whether RFP filings should be linked to
specific “triggering events’ rather than biennid LCPfiling by utilities.

Faced with these uncertainties, PacifiCorp has endeavored to follow a prudent
drategy of resource evauation and acquisition. It prepared and filed its LCP and its
avoided costs. Based upon resultsindicating a genera supply sufficiency, it elected not
to file a Commission-approved RFP, and instead to pursue selected acquisition of
specificaly tailored resources to meet its evolving supply needs PacifiCorp’sintention
was and remains to prudently meet and manage its resource needs in the most efficient
manner. PacifiCorp is hopeful that the ongoing rulemaking process will result in changes
to the RFP process that benefit dl participants. In the interim, PacifiCorp requests that
the Commission not pendize PecifiCorp’s efforts to best meet its needsin light of the

seemingly outdated rules and the ever-evolving market conditions.

C. Mitigation is Appropriate Given the Historically Inconsistent I nter pretation
and Application of The RFP Filing Requirement

In the fourteen years since Chapter 480-107 WAC was adopted, it has not been
the regular practice of Washington utilities to file RFPs in connection with their LCPs.
The decision by utilities not to utilize the RFP process for obtaining new resourcesis
largely a product of the issues currently being addressed in the rulemaking proceeding.
PacifiCorp is unaware of any prior ingance of a utility being pendized for faling to

make, or timey make, an RFPfiling. Under these circumstances, it seems unfair for the

1 For example, on June 6, 2003, PacifiCorp issued aformal RFP for supply-side resources to its East
control area. On June 30, 2003, PacifiCorp issued aformal RFP for demand-side resources. PacifiCorp

expectsto issue an RFP in the near future for additional supply-side renewable resources. Copies of these
RFPs and related documents are avail able on PacifiCorp’ s website at http://www.pacificorp.com
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Commission to adopt anew policy of gtrict enforcement, and retroactively pendize
PacifiCorp for noncompliance.

Adminigrative agencies are required to provide areasoned basis for departing
from prior policiesin amanner that penaizes persons who acted in reliance on such
policies. Asdated in Vergeyle v. Employment Sec. Dept., 28 Wash. App. 399, 623 P2d
736 (1981) disapproved on other groundsin Davis v. Employment Sec. Dept., 108 Wash.
2d 272, 737 P2d 1262 (1987), “[a]lthough Stare deciss plays only alimited role in the
adminigtrative agency context, agencies should gtrive for equdity of treatment.” The
court elaborated that:

“Thereisa‘basc human clam that the law should provide

like trestment under like circumstances.” Although

agencies are not inflexibly bound by the rule of gare

deciss, nether isthar discretion unlimited. Thus, courts

have imposed a‘duty of consstency toward smilarly

Stuated taxpayers , and have held that agencies may not

‘treat Imilar gtuationsin dissmilar ways.”” ..1d. quoting

Jonesv. Califano, 576 F.2d 12, 20 (2d Cir. 1978) (internd

citations omitted.); see also Stahl v. University of

Washington, 39 Wash App 50, 691 P2d 972 (1984)

(interpreting Vergeyle as requiring congstency in statutory

interpretation by adminigrative agencies).
Changesin agency policy or interpretation are most objectionable when, as here, a party
is pendized for reliance on the prior policy or interpretation. As stated in one landmark
adminidrative law case, the “judicid hackles’ are heightened when “afinancid pendty
is assessed for action that might well have avoided if the agency’ s changed disposition
had been made earlier known.” NLRB v. Majestic Weaving Co., 355 F2d 854 (2nd Cir

1966).

D. PacifiCorp Complied with the Essential Features of Chapter 480-107 WAC
by Making an Avoided Cost Filing in Follow-Up to itsLCP Filing, as
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Required by PURPA, and By Frequently Issuing RFPs Throughout Its
System.

Asthe Commission is aware, Chapter 480-107 WAC represents the
Commisson’simplementation of the PURPA in Washington. Among other things,
PURPA generdly requires a utility to offer to purchase the output of Qudifying
Fecilities, or QFs, a the utility’ s then-current estimate of avoided costs. The regulations
promulgated by the Federd Energy Regulatory Commission to implement PURPA, set
forth at 18 C.F.R. Part 292, require, among other things, that eectric utilities periodically
filethelr avoided cost information with state commissons. See 18 C.F.R. § 292.302(b).

In Washington, this periodic filing requirement with repect to avoided costs was
satisfied by requiring utilities to caculate their avoided costs in a manner “ consistent
with the utility’ sleest-cost plan” (WAC 480-017-050), which is required every two years
under WAC 480-100-238. PacifiCorp’'s August 14 filing makes clear that its caculation
of avoided costs was consstent with its LCP, as submitted to the Commission on
January 24, 2003 and accepted by the Commission on October 3, 2003. Asdtated in
Attachment B (Description of Caculation of Avoided Cogts) to the August 14 filing:

The garting point for the avoided cost caculation isthe
loads and resource balance developed in conjunction with
the Company’ s Integrated Resource Plan (IRP) filed in
Washington in January 2003.

Moreover, as noted above, PacifiCorp frequently issues RFPs throughout its
system to provide an opportunity for QF developers and others to submit project
proposas for PacifiCorp’s consderation. Such RFPs further provide an opportunity for
PecifiCorp to gather pricing information from the market. This essentid fegture of
comptitive bidding — the reliance on market information as the basis for avoided costs
PACIFICORP APPLICATION FOR
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rather than “adminigtratively determined” avoided costs — was the basis for adoption of
Chapter 480-017 WAC in 1989, and is captured in the processes followed by PacifiCorp.

Thus, PacifiCorp complied with the essentia features of Chapter 480-107 WAC
and those dements of the rules that are necessary to comply with PURPA. Given this
compliance, it ssems unfair to impaose upon PecifiCorp a penaty based upon seemingly
unessentid features of the rules,

CONCLUSION

For the reasons set forth above, PacifiCorp respectfully requests that the
Commisson exercise its discretion to mitigate or waive the pendlty assessed in the
November 26 order in this proceeding. Rather than gtrict interpretation and enforcement
of the exiding rules, it is urged that effort be directed toward the current rulemaking so
that the rules can be modified to provide greater clarity, usefulness, and benefitsto all
stakeholders in that process.

DATED this 11" day of December, 2003.

Respectfully submitted,

James M. Van Nostrand
Justin R. Boose
Stod RivesLLP

Attorneys for PacifiCorp
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